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Presidential Documents 


Title 3— 

The President 


Proclamation 5115 of October 7, 1983 

National Schoolbus Safety Week, 1983 


By the President of the United States of America 
A Proclamation 

Schoolbus transportation serves a very special and important segment of this 
Nation—our children. More than twenty-two million young Americans use 
schoolbuses to get to school. 

When we consider the millions of young people who are transported and the 
millions of trips schoolbuses make each year, we can take great pride in our 
safety record. Nevertheless, we must reaffirm our commitment to providing 
the safest possible transportation for our children. They are our most impor¬ 
tant resource, and their safe transport deserves to be one of our highest 
priorities. 

In recognition of the national program which is underway to call public 
attention to the importance of schoolbus safety, and In recognition of the 
importance of safe transport of our young students to and from school, the 
Congress, by House Joint Resolution 137. has authorized and requested the 
President to issue a proclamation designating the week of October 2 through 
October 8.1983. as National Schoolbus Safety Week. 

NOW. THEREFORE. I. RONALD REAGAN, President of the United States of 
America, do hereby proclaim the week beginning on October 2, 1983. as 
National Schoolbus Safety Week. I call upon the people of the United States 
and interested groups and organizations to observe that week with appropri¬ 
ate activities and ceremonies. 

IN WITNESS WHEREOF. I have hereunto 9et my hand this seventh day of 
October, in the year of our Lord nineteen hundred and eighty-three, and of the 
Independence of the United States of America the two hundred and eighth. 


Title 3— 

The President 


IF* Doc 63-27910 
Fllod 10-11-83; 1116 am) 
Bit in* code 3196-01-M 
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Rules and Regulations 


Fedor*] Remitter 

Vol. 4B. No. 198 
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Ths section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability end legal effect most 
of which are keyed to and codified m 
the Codo of Federal Regulations* which is 
pushed under 50 tiUes pursuant to 44 
'JSC 1510. 

The Code of Federal Regulations Is so*d 
by me Superintendent of Documents 
Pnces of new books are ttetod In the 
first FEDERAL REGISTER Issue of each 

month 


OFFICE OF PERSONNEL 

MANAGEMENT 

5CFR Part 213 


Excepted Service 


agency: Office of Personnel 

Management. 

action: Final rule. 


summary: ilia Office of Personnel 
Management in issuing an amendment 
removing from Title 5 of the Code of 
Federal Regulations the Schedule B 
excepted appointing authority covering 
positions at the Social Security 
Administration. Department of Health 
and Human Services, for a 2-year pilot 
program for Stay-in-School students. 
:h - N nmendment is needed because the 
pilot has been completed and the 
authority has expired by its own terms. 


effective Date: October 12.1983. 
for further information contact: 
Sylvia Cole. 202-254-7540. 
supplementary information: in 1979, 
me Social Security Administration was 
au’norired to conduct a pilot career- 
reluted work-study program under 
provisions of E.O. 12015 for students 
employed under the Stay-in-School 
Program. Under this pilot. Stay-in- 
wool students could be converted to 
competitive service entry level clerk- 
rypist. clerk-stenographer, other general 
cience! positions, and technician 
positions related to computer science 
end the graphic arts. The appointing 
Authority contained in Schedule B 
1213 3202(g) provided that the pilot was 
limited to a 2-year period. Since the pilot 
run its course, the Schedule B 
authority has expired by its own terms. 

Htirsuant to sections 553{b)(B) and 
of title 5, United States Code. I 
und that good cause exists to waive the 
Pnerai notice of proposed rulemaking 
*° m ^ke this amendment effective in 


less than 30 days. The regulation is 
being made effective immediately 
because it does not change the 
substance of the regulations issued in 
part 213, but merely removes from the 
regulations a paragraph which is no 
longer current. 

E.0.12291. Federal Regulation 

OPM has determined that this is not a 
major rule as defined under Section 1(b) 
of E.0.12291, Federal Regulation. 

Regulatory Flexibility Act 

I certify that this regulation will not 
hove a significant economic impact on a 
substantial number of small entities 
because it merely updates information 
on authorities used to appoint certain 
employees in Federal agencies. 

List of Subjects in 5 CFR Part 213 
Government employees. 

Office of Personnel Management. 

Donald |. Devine, 

Director. 

PART 213—{AMENDED) 

Accordingly, the U.S. Office of 
Personnel Management is amending 5 
CFR Part 213 by removing and reserving 
5 213.3202(g): 

§ 213.3202 Entire executive civil service. 

• • • • • 

(g) (Reserved) 

• • • • • 

(5 U.S.C 3301. 3302; E.O. 10577.3 CFR 19S*- 
1058 Comp., p. 218) 

|TO Doc. t*-S7 rzr FUrrf KMI-t* 04* ««) 

BILLING COOC em-Ot-M 


DEPARTMENT OF AGRICULTURE 
Office of the Secretary 
7 CFR Part 2 

Revision of Delegations of Authority 

agency: Department of Agriculture. 
action: Final rule. 

summary: This document amends the 
delegations of authority from the 
Secretary of Agriculture to the General 
Counsel to delegate the authority to 
settle certain claims against the 
Government in accordance with the 
provisions of 31 U.S.C. 3723. 
effective date: October 12.1983. 


FOR FURTHER INFORMATION CONTACT: 

Robert L Siegler. Deputy Assistant 
General Counsel. Office of the General 
Counsel U.S, Department of Agriculture. 
Washington. D.C.. (202) 447-6035. 
SUPPLEMENTARY INFORMATION: Under 
the provisions of 31 U.S.C. 3723. the 
Secretary of Agriculture may settle a 
claim for not more than $1,000 for 
damage to, or loss of privately owned 
property that is caused by the 
negligence of an officer or employee of 
the Department of Agriculture acting 
within the scope of employment and 
which may not be settled under the 
Federal Tort Claims Act. Since the 
General Counsel currently is delegated 
authority to settle and compromise 
claims pursuant to the Federal Tort 
Claims Act it is believed that this 
authority should likewise be delegated 
to the General Counsel 

This rule relates to internal agency 
management. Therefore, pursuant to 5 
U.S.C. 553, it Is found upon good cause 
that notice and other public procedures 
with respect thereto are impractical and 
contrary to the public interest and good 
cause is found for making this rule 
effective less than thirty days after 
publication in the Federal Register. 

Further, since this rule relates to 
internal agency management, it is 
exempt from the provisions of Executive 
Order 12291. Finally, this action is not a 
rule as defined by the Regulatory 
Flexibility Act. and thus is exempt from 
the provisions of that AcL 

List of Subjects in 7 CFR Part 2 

Authority delegations (Government 
agencies). 

PART 2—DELEGATIONS OF 
AUTHORITY BY THE SECRETARY OF 
AGRICULTURE AND GENERAL 
OFFICERS OF THE DEPARTMENT 

Accordingly. Part 2. Subtitle A, Title 7, 
Code of Federal Regulations is amended 
as follows: 

1. The authority citation for Part 2 
reads as follows: 

Authority: S U SC. 301 and Reorganization 
Plan No. 2 of 1953. except at otherwise 
stated. 

2. Section 2.31 is amended by adding a 
new paragraph (q) to read as follows: 

§ 2.31 Delegations of authority to the 
General Counsel. 
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(q) Settle claims for damage to. or loss 
of. privately owned property pursuant to 
the provisions of 31 U.S.C. 3723. 

Done this 8lh day of October, 1983, at 
Washington. D.C. 

|ohn R, Block. 

Secretary of Agriculture . 

[P* Uoc i y-znv Fifed hmi-bs; ao «m| 

BILLING cooe moi-oi-m 


Animal and Plant Health Inspection 
Service 

7 CFR Part 301 
(Docket No. 83-339) 

Pink Bollworm Regulated Areas; 
Removal of Louisiana and Arkansas 
Counties From List 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Aflirmation of interim rule. 

summary: This document affirms the 
interim rule which amended the pink 
bollworm quarantine and regulations: 

(1) By removing Natchitoches Parish 
from the list of regulated areas in 
Louisiana; (2) by removing all previously 
regulated areas in Clark, Dallas. 
Jefferson. Lafayette. Lonoke. Miller. 
Ouachita, and Pulaski Counties in 
Arkansas from the list of regulated 
areas; and (3) by removing Arkansas 
from the list of States quarantined 
because of pink bollworm. This action is 
taken because it has been determined 
that pink bollworm no longer occurs in 
Natchitoches Parish in Louisiana and no 
longer occurs in Arkansas. This action is 
necessary in order to remove 
unnecessary restrictions on articles 
moving interstate from these areas. 
EFFECTIVE date: October 12.1983. 

FOR FURTHER INFORMATION CONTACT. 
Michael J. Shannon. Staff Officer. Field 
Operations Support Staff, Plant 
Protection and Quarantine. Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, Room 663. 
Federal Building, 6505 Belcrest Road, 
Hyattsville. MD 20782. 301-438-8295. 

SUPPLEMENTARY INFORMATION: 

Executive Order 12291 

The amendments have been issued In 
conformance with Executive Order 
12291, and have been determined not to 
be a “major rule*’. Based on information 
compiled by the Department, it has been 
determined that the amendments will 
have an estimated annual effect on the 
economy of less than $9,000; will not 
cause a major increase in costs or prices 
for consumers, individual industries, 
Federal State or local government 


agencies, or geographic regions; and will 
not cause significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this rulemaking action, the Office 
of Management and Budget has waived 
the review process required by 
Executive Order 12291. Also, the 
Assistant Secretary for Marketing and 
Inspection Services has waived the 
requirements of Secretary’s 
Memorandum 1512-1. 

Certification Under the Regulatory 
Flexibility Act 

Mr. Bert W. Hawkins. Administrator 
of the Animal and Plant Health 
Inspection Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. This action 
involves removing restrictions on the • 
interstate movement of regulated 
articles from Natchitoches Parish in 
Louisiana and Clark, Dallas, Jefferson, 
Lafayette. Lonoke, Miller. Ouachita, and 
Pulaski Counties in Arkansas. There are 
hundreds of small entities that move 
such articles interstate from nonaffected 
areas in the United States. However, 
based on information compiled by the 
Department, it has been determined that 
fewer than 19 small entities move such 
articles interstate from the affected 
areas in the above listed parish and 
counties. Further, the overall economic 
impact from this action is estimated to 
be less than $9,000. 

Background 

A document published in the Federal 
Register on June 22,1983 (48 FR 28423- 
26424), set forth an interim rule 
amending § 301.52-2a of the pink 
bollworm quarantine and regulations (7 
CFR 301.52-2a). The document amended 
the quarantine and regulations: (1) By 
removing Natchitoches Parish from the 
list of regulated areas in Louisiana; (2) 
by removing all previously regulated 
areas in Clark. Dallas. Jefferson. 
Lafayette, Lonoke, Miller. Ouachita, and 
Pulaski Counties in Arkansas from the 
list of regulated areas; and (3) by 
removing Arkansas from the list of 
States quarantined because of pink 
bollworm. 

The amendment became effective on 
the date of publication. The document 
provided that the amendment was 
necessary as an emergency measure in 
order to remove unnecessary 
restrictions on the movement of 
regulated articles. 


Comments were solicited for 60 days 
after publication of the amendment No 
comments were received in response to 
the amendment. The factual situations 
which were set forth in the document of 
June 22,1983. still provide a basis for the 
amendment. 

List of Subjects in 7 CFR Part 301 

Agricultural commodities. Plant 
diseases. Plant pests. Plants 
(Agriculture), Quarantine. 
Transportation. Pink Bollworm. 

Accordingly, it has been determined 
that the amendment to S 30l.52-2a 
should remain effective as published in 
the Federal Register on June 22,1983 (48 
FR 28423-28424). 

(Sec. 106.71 Stilt. 33: 7 US.C 150ee: Sec*. 8.9, 
37 Stat. 318; 7 U.S.C. 161.162; 7 CFR 2.17. 2.51. 
371.2(c)) 

Done at Washington. D.C.. this 5th day of 
October 1983. 

R. R. Backus, 

Acting Deputy Administrator. Plant 
Protection and Quarantine , Animal and Plant 
Health Inspection Service, 

fPR Doc BS~zrsm Ffod 10-11-40. S45 urn) 
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FEDERAL RESERVE SYSTEM 
12 CFR Parts 204 and 217 
(Docket No. R-0417) 

Reserve Requirements of Depository 
Institutions, Interest on Deposits; 
Definition of Time Deposits; 
Regulations D and Q 

agency: Board of Governors of the 
Federal Reserve System. 
action: Final rules. 

summary: The Board of Governors ha® 
adopted final amendments to Regulation 
D—Reserve Requirements of Depository 
Institutions (12 CFR Part 284) and 
Regulation Q—Interest on Deposits (12 
CFR Part 217) to reduce the minimum 
maturity of all time deposits to seven 
days. Comments from the public were 
favorable to adoption of Jhis rule. The 
Board’s action was taken in light of 
recent actions by the Depository 
Institutions Deregulation Committee 
("DIDC") to authorize the Money Market 
Deposit Account (“MMDA”) and 
removing the interest rate ceiling on 
time deposits of $2,500 or more with 
maturities of seven- to 31-days, 
EFFECTIVE date: October 1.1983. 

FOR FURTHER INFORMATION CONTACT. 

Gilbert T. Schwartz, Associate General 
Counsel (202/452-3825) or Paul S. 

Pilecki. Senior Counsel (202/452-3281). 
Legal Division. Board of Governors of 
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the Federal Reserve System. 

Washington. D.C. 20551. 
supplementary INFORMATION: Section 
19(a) of the Federal Reserve Act (12 
U.S.C 461(a)) authorizes the Board to 
determine the types of obligations that 
constitute deposits. At present, the 
Board defines time deposits as deposits 
or accounts with a minimum maturity or 
required notice period of 14 days and 
deposits with maturities or required 
notice periods of seven to 13 days issued 
pursuant to 1204.121 of the rules of the 
DIUC (12 CFR 1204.121). Demand 
deposits are defined to include any 
deposit or account with a maturity or 
required notice period of less than 14 
days of that docs not meet the 
requirements of the DIDC for accounts 
issued under 12 CFR 1204.121 

On August 24.1982, the Board 
requested public comment on a proposal 
to reduce the minimum maturity or 
required notice period of all time 
deposits to seven days. The Board 
requested comments on the following 
specific issues: 

1 Whether reducing the minimum 
maturity to seven days would broaden 
the market for certificates of deposit for 
depository institutions, thereby 
improving their competitive position: 

2. Whether depository institutions 
would have more flexibility to vary the 
maturity mix of their liability structures; 

3. Potential difficulties for interpreting 
the monetary aggregates because of 
diminished distinctions between 
transaction accounts and time deposits; 
and 

4. Whether such a proposal would 
erode the liquidity position of depository 
institutions were they to rely more 
heavily on short-term funds. 

The Board received a total of 57 
comments on this proposal, distributed 

follows: 45 commercial banks and 
bank holding companies, six savings 
and loan associations, eight Federal 
Reserve Banks, two business 
organizations, one credit union, and one 
commercial bank trade association. Of 
those commenting, 79 percent favored 
th'* proposal, 18 percent were opposed 
to further reducing the minimum 
maturity of time deposits, and two 
comments suggested that the minimum 
rnaturity of time deposits should be 
reduced further to one day. 

Comments in favor of the proposal 
generally cited benefits to depository 
institutions such as an improved 
competitive position and providing more 
jlegibility to vary the maturity mix of 
he,r liability structures, while not 
adversely affecting depository 
institution liquidity. However, those 
opposed to the proposal expressed the 


view that its adoption would have 
adverse implications for liquidity by 
leading to increases in the mismatch of 
assets and liabilities of depository 
institutions. With respect to the 
implications for monetary policy, 75 
percent of those addressing the issue 
believed that the existence of seven-day 
time deposits would not lead to 
distortions of the monetary aggregates 
and, therefore, the conduct of monetary 
policy would not be impaired. 

Since the Board issued its proposal to 
reduce the minimum maturity of time 
deposits, several significant actions 
have been taken by the DIDC to 
facilitate the ability of depository 
institutions to offer short-term deposit 
accounts. Effective December 14,1982, 
depository institutions were authorized 
to offer MMDAs, which have a minimum 
denomination of $2,500. no interest rate 
ceiling, and are subject only to a 
reservation of the right of the depository 
institution to require seven days* notice 
prior to withdrawal. In addition, 
effective October 1.1983, the DIDC 
removed interest rate ceilings on all time 
deposits with maturities of more than 31 
days and on time deposits of $2,500 or 
more with maturities of seven to 31 
days, whether issued in negotiable or 
nonnegotiable form. Consequently, in 
order to enable depository institutions 
to offer certificates of deposit with 
maturities of seven to 13 days, the Board 
has amended Regulations D and Q to 
reduce the minimum maturity of time 
deposits to seven days. 

In addition, the Board has previously 
determined that eligible bankers* 
acceptances (those described in 12 
U.S.C. 372) are not reservable deposits. 
The Board has issued a clarifying 
amendment to confirm that eligible 
bankers* acceptances held by certain 
foreign organizations are not deposits. 

The impact of this proposal has been 
considered in accordance with section 
605 of the Regulatory Flexibility Act (5 
U.S.C. § 604; Pub. L 96-354). This action 
will provide an additional tool for small 
banks to use in competing with larger 
institutions for short term, large 
denomination deposits. A seven day 
minimum maturity could enhance the 
attractiveness of CDs issued by small 
banks which normally do not trade in 
the secondary market. 

Since this action relieves a restriction 
and because this action is necessary to 
conform the rules of the Board to those 
of the DIDC. the Board makes this action 
effective October 1.1983. 


List of Subjects 

12 CFR Part 204 

Banks, banking, Currency, Federal 
Reserve System. Penalties, Reporting 
and recordkeeping requirements. 

12 CFR Port 217 

Advertising, Banks, banking, Federal 
Reserve System. Foreign banking. 

PART 204—[AMENDED] 

Pursuant to its authority under section 
19(a) of the Federal Reserve Act (12 
U.S.C. 461(a)) to define deposits, the 
Board amends Regulation D (12 CFR 
Part 204) and Regulation Q (12 CFR Part 
217), effective October 1.1983, as 
follows: 

1. Section 204.2 is amended by 
revising the first two sentences of 
paragraph (b)(1), by revising (b)(l)(viii), 
(b)(2), (c)(1) (i) and (ii). (d)(l)(i)(A) and 
(f)[l)(v) to read as follows. 

$204.2 Definitions. 

• • • • • 

(b) (1) "Demand deposit" means a 

deposit that is payable on demand, or a 
deposit issued with an original maturity 
or required notice period of less than 
seven days, or a deposit representing 
funds for which the depository 
institution does not reserve the right to 
require at least seven days’ written 
notice of an intended withdrawal. The 
term includes all deposits other than 
time and savings deposits. # • (viii) an 

obligation to pay on demand or within 
seven days a check (or other instrument, 
device, or arrangement for the transfer 
of funds) drawn on the depository 
institution, where the account of the 
institution'sd customer already has been 
debited. The term does not include an 
obligation that is a time deposit under 

$ 204.2(c)(l)(ii). 

(2) (A) "demand deposit” does not 
include checks or drafts drawn by the 
depository institution on the Federal 
Reserve or on another depository 
institution. 

(c) (1) 'Time deposit" means (i) a 
deposit that the depositor does not have 
a right to withdraw for a period of seven 
days or more after the date of deposit. 
‘Time deposit” includes funds: 

(A) Payable on a specified date not 
less than seven days after the date of 
deposit: 

(B) Payable at the expiration of a 
specified time not less than seven days 
after the date of deposit: 

(C) Payable upon written notice which 
actually is required to be given by the 
depositor not less than seven days 
before the date of repayment; 
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(D) Such as "Christmas club" 
accounts and "vacation club" accounts, 
that are deposited under written 
contracts providing that no withdrawal 
shall be made until a certain number of 
periodic deposits have been made 
during a period of not less than three 
months even though some of the 
deposits may be made within seven 
days from the end of the period: or 

(E) That constitute a "savings deposit" 
which is not regarded as a "transaction 
account" and 

(ii) Borrowings, regardless of maturity, 
represented by a promissory note, an 
acknowledgment of advance, or similar 
obligation described in { 204.2(a)(l)(vii) 
that is issued to. or any bankers' 
acceptance (other than the type 
described in 12 U.S.C. 372) of the 
depository institution held by, any office 
located outside the United States of 
another depository institution or Edge or 
agreement corporation organized under 
the laws of the United States, to any 
office located outside the United States 
of a foreign bank, or to institutions 
whose time deposits are exempt from 
interest rate limitations under { 217.3(g) 
of Regulation Q (12 CFR 217.3(g)(e), 

• • • • • 

(d)(1) "Savings deposit " means a 
deposit or account: 

(i)(A) With respect to which the 
depositor is not required by the deposit 
contract but may at any time be 
required by the depository institution to 
give written notice of an intended 
withdrawal not less than seven days 
before withdrawal is made, and that is 
not payable on a specified date or at the 
expiration of a specified time after the 
date of deposit: and 
• • • • • 

(0(1) • • • 

(v) A time deposit represented by a 
promissory note, an acknowledgment of 
advance, or similar obligation described 
in { 204 2(a)(l)(vii) that is issued to, or 
any bankers' acceptances (other than 
the type described in 12 U.S.C. 372) of 
the depository' institution held by, any 
office located outside the United States 
of another depository institution or Edge 
or agreement corporation organized 
under the laws of the United States, to 
any office located outside the United 
States of a foreign bank, or to 
institutions whose time deposits are 
exempt from interest rate limitations 
under 5 217.3(g) of Regulation Q (12 CFR 
217.3(g)). 

• • • • • 

PART 217—(AMENDED) 

2. Section 217.1 is amended by 
revising paragraph (b)(1). the initial 
phrase in paragraph (e). and paragraphs 


(e)(2), (3)(ii). and (4) and footnote 1 to 
read as follows: 

§ 217.1 Definitions. 

• • • • • 

(b)(1) 'Time deposit" means (i) a 
deposit that the depositor does not have 
a right to withdraw for a period of seven 
days or more after the date of deposit 
'Time deposit" includes funds: 

(A) Payable on a specified date not 
less than seven days after the date of 
deposit: 

(B) Payable at the expiration of a 
specified time not lest than seven days 
after the date of deposit; 

(C) Payable upon written notice which 
actually is required to be given by the 
depositor not less than seven days 
before the date of repayment: 1 or 

(D) Such as "Christmas club" 
accounts and "vacation club" accounts, 
that are deposited under written 
contracts providing that no withdrawal 
shall be made until a certain number of 
periodic deposits have been made 
during a period of not less than seven 
days from the end of the period; and 

(11) An "international banking facility 
time deposit" 

• • • • • 

(e) "Savings deposit" means a 
deposit— 

4 • 4 • 4 

(2) With respect to which the 
depositor is not required by the deposit 
contract but may at any time be 
required by the bank to give written 
notice of an intended withdrawal not 
less than seven days before such 
withdrawal is made.* and that is not 
payable on a specified date or at the 
expiration of a specified time after the 
date of deposit. 

(3) * • * 

(ii) Deposits in which any beneficial 
interest is held by a corporation, 
partnership, association, or other 
organization that is operated for profit 
or is not operated primarily for religious, 
philanthropic, charitable, educational 
fraternal or other similar purposes, or 
that is not a governmental unit 
described in paragraph (e)(3)(i)(C) may 
not be classified as deposits subject to 
negotiable orders of withdrawal, except 
as authorized by § 217.7(g). 

(4) *' Savings deposit" also means a 
deposit issued pursuant to 

5 217.7(c](2)(ii) or f 217.7(g) with respect 
to which the member bank reserves the 


* A deposit with respect to which the bank 
merely reserves the right to require notice of not 
let* than seven day* before any withdrawal ii 
made is not a “time deposit 1 ' within the meaning of 
the above definition. 


right to require at least seven days' 
notice prior to withdrawal or transfer. 


5217.5 l Amended 1 

3. The second sentence of § 217.5(c)(2) 
is amended by removing "14" and 
inserting "seven" in its place. 

By order of the Board of Governors, 
October 4. 1963. 

William W. Wiles. 

Secretary of the Board. 

int Doc. 83-rSM Fifed 10~t1-*a: MS ana) 

SILLING COOS 6210-01-41 


CIVIL AERONAUTICS BOARD 
14 CFR Part 205 

(Regulation ER-1364; Amendment No. 41 

Aircraft Accident Liability Insurance; 
Approval by the Office of Management 
and Budget 

agency: Civil Aeronautics Board. 
action: Final rule. 

summary: This final rule gives notice 
that the Office of Management and 
Budget (OMB) has approved the 
extension of CAB Form 205-A, "Policies 
of insurance for Aircraft Accident 
Bodily Injury and Property Damage 
Liability," filed pursuant to Part 205 of 
the Board's Economic Regulations. This 
approval has been extended through 
September 30,1986. OMB approval is 
required under the Paperwork Reduction 
Act of 1980. 

DATES: : Adopted: September 29.1983 
Effective: September 20.1983. 

FOR FURTHER INFORMATION CONTACT: 

Linda K. Koman, Data Requirements 
Section. Information Management 
Division, Office of Comptroller, Civil 
Aeronautics Board, 1825 Connecticut 
Avenue. NW„ Washington, D.C. 20428, 
(202) 673-6042. 

list of Subjects in 14 CFR Part 205 

Air carriers. Aircraft. Freight, 
Insurance. 

PART 205-{AMENDED) 

Accordingly, the Civil Aeronautics 
Board amends Part 205 of its Economic 
Regulations (14 CFR Part 205) by adding 
a note at the end of the table of contents 
to Part 205 to read: 

Note.— The reporting requirement 
contained In { 206.4 has been approved by 
the Office of Management and Budget under 
number 3024-0060. 

This amendment is issued by the 
undersigned pursuant to delegation of 
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authority from the Board to the 
Secretary in 14 CFR Sec. 385.24(b). (Sec. 
204 of the Federal Aviation Act of 1958, 
as amended, 72 Stat. 743; 49 U.S.C. 1324). 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor. 

Stvretary. 

1 1V Doc 53-27730 Fifed 10-1*45 ami 
Si LUNG COOf 5320-01-41 


14 CFR Part 248 

I Reg. ER-1362; Economic Regs. Arndt. No. 

5 to Part 2481 

Submission of Audit and 
Reconciliation Reports; Notice of 
Approval by the Office of Management 
and Budget 

agency; Civil Aeronautics Board. 
action: Final rule. 


summary: This final rule gives notice 
that the Office of Management and 
Budget (OMB) has approved the 
extension of reporting requirements 
contained in Part 248 of the Board’s 
Economic Regulations, ‘‘Submission of 
Audit and Reconciliation Reports/* The 
Board recently eliminated the 
reconciliation reports from these 
requirements (ER-1351. 48 FR 32756. July 
19.1983). This approval has been 
extended through September 30.1988. 
OMB approval is required under the 
Paperwork Reduction Act of 1980. 

OATES: 

Adopted: September 29,1983. 

Effective: September 20.1983. 

FOR FURTHER INFORMATION CONTACT. 

Linda K. Roman. Data Requirements 
Section. Information Management 
Division. Office of Comptroller, Civil 
Aeronautics Board, 1825 Connecticut 
Avenue, NW., Washington. D.C. 20428. 
(202] 673-6042. 

supplementary information: 

List of Subjects in Part 248 

Accounting. Air carriers. Reporting 

requirements. 

PART 248—(AMENDED] 

Accordingly, the Civil Aeronautics 
«oard amends Part 248 of its Economic 
Regulations (14 CFR Part 248) by 
revising the note at the end of the table 
oi contents to Part 248 to read: 

Note.—The reporting requirement 

in * 248 2 ***** been opproved by 
e Office of Management and Budget under 
number 3024-0004. 


This amendment is issued by the 
undersigned pursuant to delegation of 
authority from the Board to the 
Secretary in 14 CFR 385.24(b). (Sec. 204 
of the Federal Aviation Act of 1958, as 
amended. 72 Stat. 743; 49 U.S.C. 1324). 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 

Secretary. 

|FF Doc. 83-27731 Fifed 1(M 1-40 *45 «m| 
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14 CFR Part 294 

(Reg. ER-1363; Arndt No. 3 to Part 294] 

Canadian Charter Air Taxi Operators; 
Approval of Form by the Office of 
Management and Budget 

agency: Civil Aeronautics Board. 
action: Final rule. 


summary. This final rule gives notice 
that the Office of Management and 
Budget (OMB) has approved the 
extension of CAB Form 294-A, 
’‘Registration/Amendments under Part 
294 of the Economic Regulations of the 
Civil Aeronautics Board.” This approval 
has been extended through September 
30,1988. OMB approval is required 
under the Paperwork Reduction Act of 
1980. 

date: Adopted: September 29,1983. 
effective: September 20.1983. 

FOR FURTHER INFORMATION CONTACT 

Linda K. Roman, Data Requirements 
Section, Information Management 
Division, Office of Comptroller. Civil 
Aeronautics Board, 1825 Connecticut 
Avenue. NW., Washington, D.C. 20428, 
(202) 873-6042. 

List of Subjects In Part 294 

Air taxis, Canada. Charter flights. 
Insurance. Trade names. 

PART 294-1 AMENDED) 

Accordingly, the Civil Aeronautics 
Board amends Part 294 of its Economic 
Regulations (14 CFR 294) by adding a 
note at the end of the table of contents 
to Part 294 to read: 

Note. —The reporting requirement 
contained in $ 294.20 ha* been approved by 
the Office of Management and Budget under 
number 3024-0051. 

This amendment is issued by the 
undersigned pursuant to delegation of 
authority from the Board to the 
Secretary in 14 CFR 385.24(b). (Sec. 204 
of the Federal Aviation Act of 1958, as 
amended. 72 Stat. 743; 49 U.S.C. 1324). 


By the Civil Aeronautics Board. 
Phyllis T. Kaylor. 

Secretory. 

|FF Doc *3-275*7 fifed 10-11-53 *45 on) 
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14 CFR Part 380 

(Reg. SPR-193; Special Regs. Arndt No. 17 
to Part 3801 

Public Charters; Notice of Approval by 
the Office of Management and Budget 

agency: Civil Aeronautics Board. 
action: Final rule. 


summary: This final rule gives notice 
that the Office of Management and 
Budget (OMB) has approved the 
extension of CAB Form 300, 

’’Registration or Amendments under 
Part 380 of the Special Regulations of the 
Civil Aeronautics Board.” This approval 
has been extended through September 
30.1986. OMB approval is required 
under the Paperwork Reduction Act of 
1980. 

DATE: Adopted: September 29.1983. 
Effective: September 14.1983. 

FOR FURTHER INFORMATION CONTACT: 

Linda K. Roman, Data Requirements 
Section. Information Management 
Division. Office of Comptroller. Civil 
Aeronautics Board, 1825 Connecticut 
Avenue. N.W.. Washington. D.C. 20428, 
(202) 673-6042. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in Part 380 

Advertising, Antitrust. Charter flights. 
Consumer protection. Educational study 
programs, Surety bonds. Travel agents. 

PART 380—(AMENDED) 

Accordingly, the Civil Aeronautics 
Board amends Part 380 of its Special 
Regulations (14 CFR Part 380) by 
revising the note at the end of the table 
of contents to Part 380 to read: 

Note.— The reporting requirement® 
contained in $$ 380.25 and 380.28 have been 
approved by the Office of Management and 
Budget under number 3024-0029. The 
reporting requirement contained in { 380.62 
ha® been approved by the OfTice of 
Management and Budget under number 3024- 
0052. 

This amendment is issued by the 
undersigned pursuant to delegation of 
authority from the Board to the 
Secretary in 14 CFR 385.24(b). (Sec. 204 
of the Federal Aviation Act of 1958, as 
amended, 72 Stat. 743; 49 U.S.C. 1324). 
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By the Civil Aeronautics Board. 
Phyllis T. Kaylor. 

Secretary. 

IKK Dot- €*-277» Filed JO n-413. &45 «m] 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 271 

l Docket No. RM79-76-197 (Colorado— 36); 
Order No. 3411 

High-Cost Gas Produced From Tight 
Formations; Colorado 

iHHucd: October 7. 1963. 

agency: Federal Energy' Regulatory 
Commission, DOE. 
action: Final rule. 

summary: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to'designate certain 
types of natural gas as high-cost gas 
where the Commission determined that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formation as high-cost gas which 
may receive an incentive price (18 CFR 
271.703 (1982)). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
final order adopts the recommendation 
of the State of Colorado that the Dakota 
Formation located in Mesa County, 
Colorado be designated as a tight 
formation under 8 271703(d). 

EFFECTIVE date: This rule is effective 
November 7.1983. 

FOR FURTHER INFORMATION CONTACT: 

Kevin R. Rees, (202) 357-8470 or Victor 
2abe!, (202) 357-8818. 

SUPPLEMENTARY INFORMATION: The 
Commission hereby amends 8 271.703(d) 
of its regulations (18 CFR 271.703(d) 
(1982)) to include the Dakota Formation 
as a designated tight formation eligible 
for incentive pricing under 5 271.703. 

The amendment was proposed in a 
Notice of Proposed Rulemaking by the 
Director. Office of Pipeline and Producer 
Regulation, issued May 24.1983 (48 FR 
23.271) 1 based on a recommendation by 


• ConummlB on the proposed rule wore invited 
ami none wrnr received. No party requested a 
pubbc hearing one’ no healing was held 


the State of Colorado. Oil and Gas 
Conservation Commission. (Colorado) in 
accordance with 8 271.703. that a 
portion of the Dakota Formation, located 
in Mesa County, Colorado, be 
designated as a tight formation. 

Evidence submitted by Colorado 
supports the assertion that the Dakota 
Formation located in Mesa County. 
Colorado meets the guidelines contained 
in § 271.703(c)(2). * The Commission 
adopts the Colorado recommendation. 

This amendment shall become 
effective November 7,1983. 

List of Subjects in 18 CFR Part 271 

Natural gas. Incentive price. Tight 
formations. 

(Department of Energy Organization Act 42 
U.S.C. 7101 et 9eq.\ Natural Gas Policy Act of 
1978,15 U.S.C 3301-3432: Administrative 
Procedure Act. 5 U.S.C. 553) 

In consideration of the foregoing. Part 
271 of Subchapter H. Chapter 1. Code of 
Federal Regulations, is amended as set 
forth below. 

By the Commission. 

Konnclh F. Plumb. 

Secretary . 

PART 271—(AMENDED) 

Section 271.703 is amended by adding 
paragraph (d)(153) to read as follows: 

§271.703 Tight formatlons. 

• • • • • 

(d) Designated tight formations . 

• • • « • 

(153) Dakota Formation in Colorado . 
RM79-78-197 (Colorado—36) 

(i) Delineation of formation . The 
Dakota Formation is located at 
Township 11 South, Range 95 West, 6th 
P.M.. Sections 1 through 38 inclusive and 
Township 11 South, Range 96 West, 6th 
P.M., Sections 1 through 38, inclusive. 
The designated area is roughly 
rectangular in shape and consists of 
approximately 50,630 acres. 

(ii) Depth . The average depth to the 
top of the Dakota Formation is 8.100 
feet. 

|FS Doc Kl-ZTttM PiM UMl-BX *4* «n»| 
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18 CFR Part 271 

(Docket No. RM79-78-193 (Louisiana 10); 
Order No. 3401 

High-Cost Gas Produced From Tight 
Formations; Louisiana 

Issued: October 7,1963. 


* The United Stole* Department of the Interior. 
Mineral* Management Service concert with 
Colorado's recommendation. 


agency: Federal Energy Regulatory 
Commission. DOE. 
action: Final rule. 

summary: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determined that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5). the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703 (1983)). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
final order adopts the recommendation 
of the State of Louisiana that the Mid 
Cockfield Sand located in St. Landry 
Parish. Louisiana be designated us a 
tight formation under 8 271.703(d). 
EFFECTIVE date: This rule is effective 
November 7.1983. 

FOR FURTHER INFORMATION CONTACT: 

Kevin R. Rees, (202) 357-8476 or Waller 
Lawson. (202) 357-8556. 

SUPPLEMENTARY INFORMATION: The 

Commission hereby amends 5 271.703(d) 
of its regulations (18 CFR 271.703(d) 
(1983) (to include the Mid Cockfield 
Sand as a designated tight formation 
eligible for incentive pricing under 
8 271.703. The amendment was proposed 
in a Notice of Proposed Rulemaking by 
the Director. Office of Pipeline and 
Producer Regulation, issued Muy 27. 
1983 (48 F.R. 24,730) 1 based on a 
recommendation by the State of 
Louisiana Office of Conservation. 
(Louisiana) in accordance with 
5 271.703, that the Mid Cockfield Sand, 
located in St. Landry Parish, Louisiana 
be designated as a tight formation. 

Evidence submitted by Louisiana 
supports the assertion that the Mid 
Cockfield Sand located in St. Landry 
Parish. Louisiana meets the guidelines 
contained in S 271.703(c)(2). The 
Commission adopts the Louisiana 
recommendation. 

This amendment shall become 
effective November 7.1983. 

List of Subjects in 18 CFR Part 271 

Natural gas. Incentive price, Tight 
formations. 

(Department of Energy Organization Act. 42 
U.S.C. 7101 H «*/.; Natural Ga* Policy Act ol 


• Comment* on the proponed rulo were 
and rmno wore received No party requested a 
public bearing ami no hearing waa held. 
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W8,15 U.S.C. 3301-3432; Administrative 
froccdure Act. 5 U.S.C. 5S3) 

In consideration of the foregoing. Part 
271 of Subchapter H, Chapter I, Code of 
Federal Regulations, is amended as set 

forth below. 

By the Commission. 

Kvnodb F. Plumb, 

Secretary. 

PART 271-{ AMENDED] 

Section 271.703 is amended by adding 
paragraph (d) (151) to read os follows: 

§271.703 Tight formations. 

• • • • • 

(d) Designated tight formations. 


(151 ) Mid Cockfield Sand in 
Ijouisiana. RM79-78-193 (Louisiana-10). 

(i) Delineation of formation. The Mid 
Cockfield Sand is found in the KroU 
Springs Field in St. Landry Parish, 
Umisiana. The area includes all or parts 
of Township 6 South. Range 7 East. 
Sections 12.13,14. and 19 through 24; 
Township 7 South. Range 7 East. 

Sections 5 and 6: Township 8 South 
R.inge 6 Fast Sections 24. 25. 28. 35 and 
38: and Township 7 South. Range 8 East 
Section 1. 

(ii) Depth. The depth to the top of the 
structure in Section 21. Township 6 
South Ronge 7 East the top of the Mid 
Cockfield Sand is found at 10.670 feet 
and the base at 10.740 feet (log depths) 
on a type log located on the eastern 
flank of a large domal structure, the Gulf 

Corporation KZS SU FU No. 51 well 
located in Section 20, Township 6 South, 
Range 7 East. On the top of the structure 
•n Section 21, Township 6 South. Range 
' fbe top of the Mid Cockfield Sand 
i* at an approximate log depth of 10.410 
f fi et. The approximate thickness of the 
so fid is 70 feet, 

1** lk *- » Wtt KK)V-*t <U«»| 
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1BCFR Part 271 

High-Cost Gas Produced From Tight 
Formations; New Mexico 

I Oocket No. RM79-76-199 (New Mexico- 
2*1; Order No.342| 

l*surdr October 7.1983. 
acehcy: Federal Energy Regulatory 
Commission. DOE 
action: Final rule. 

summary: The Federal Energy 
c^ulatory Commission Is authorized by 
^clion 107(c)(5) of the Natural Gas 
,jll<: y °f 19^8 lo designate certain 
ly J** of natural gas as high-cost gas 
* here the Commission determined that 
t ** produced under conditions 
which present extraordinary risks or 


costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703 (1982)). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
final order adopts the recommendation 
of the State of New Mexico that the 
Morrow Formation located in Eddy 
County, New Mexico be designated as a 
tight formation under § 271.703(d). 

EFFECTIVE DATE: This rule is effective 
November 7,1983. 

FOR FURTHER INFORMATION CONTACT: 

Kevin R. Rees. (202) 357-8476 
or 

Victor ZabeL (202) 357-8616. 

SUPPLEMENTARY INFORMATION: The 

Commission hereby amends §271 703(d) 
of its regulations (18 CFR 271.703(d) 
(1963)) to include the Morrow Formation 
as a designated tight formation eligible 
for incentive pricing under 1271.703. The 
amendment was proposed in a Notice of 
Proposed Rulemaking by the Director. 
Office of Pipeline and Producer 
Regulation, issued May 24. 1963 (48 FR 
23, 274) 1 based on a recommendation by 
the New Mexico Energy and Minerals 
Department, Oil Conservation Division 
(New Mexico) in accordance with 
§271.703. that the Morrow Formation, 
located in Eddy County, New Mexico, 
he designated as a tight formation. 

Evidence submitted by New Mexico 
supports the assertion that the Morrow 
Formation located in Eddy County, New 
Mexico meets the guidelines contained 
in § 271.703(c)(2).* 

This amendment shall become 
effective November 7,1983. 

List of Subjects in 18 CFR Part 271 

Natural gas, Incentive price, light 
formations. 

(Depnrtmenl of Energy Organization Act, 42 
U.S.C. 7101 et seq.: Natural Gas Policy Act of 
1978. 15 U.S.C. 3301-3432; Administrative 
Procedure Act, 5 U.S.C. 553.) 

In consideration of the foregoing. Part 
271 of Subchapter H, Chapter I. Code of 
Federal Regulations, is amended as set 
forth below. 


’Comment* on fhs propoted rets wera Invited and 
ooe comment supporting lbc recommendation was 
received. No party requested a public hearing sod 
no bearing was hrid 

•The United States Department of the Interior. 
Minerals Management Service concur* with New 
Mr mien's recornnwmdefkja The Commission adopts 
the New Mpjuco recommendation. 


By the Commission. 

Kenneth F. Plumb. 

Secretary. 

PART 271—(AMENDED! 

Section 271.703 is amended by adding 
paragraph (d)(152) to read as follows: 

§271.703 Tight formations. 

• • • • • 

(d) Designated tight formations. 

• • • • « 

(152) The Morrow Formation in New 
Mexico. RM79-76-199 (New Mexico-24) 

(i) Delineation of formation. The 
Morrow Formation underlies all of 
Sections 25 and 36. Township 23 South. 
Range 26 East. 

(ii) Depth. The top of the Morrow 
Formation is found at an average depth 
of 11,553 feet and the Morrow Formation 
is approximately 190 feet in thickness. 

pit Hoc. ft.V27fl07 Fusil UK 11-** ttt *m\ 

B1UJNO COOC 1717-41-Ji 


18 CFR Part 271 

lOocket No. RM79-76-191 (Tennessee-1); 
Order No. 3391 

High Cost Gas Produced From Tight 
Formations; Tennessee 

Issued: October 7.1983 

agency: Federal Energy Regulatory 
Commission. DOE, 

action: Final rule. 


summary: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determined that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703 (1983)). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
final order adopts the recommendation 
of the Tennessee State Oil and Gas 
Board that the Monteagle Formation 
located in Morgan. Scott and portions of 
Fentress Counties. Tennessee, be 
designated as a tight formation under 
§ 271.703(d). 

EFFECTIVE DATE: This rule is effective 
November 7.1983. 
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FOR FURTHER INFORMATION CONTACT: 

Tom Rattray (202) 357-5447 
or 

Walter W. Lawson (202) 357-8558. 
SUPPLEMENTARY INFORMATION: The 

Commission hereby amends 5 271.703(d) 
of its regulations (10 CFR 271.703(d) 
(1983)) to include the Monteagle 
Formation as a designated tight 
formation eligible for incentive pricing 
under $ 271.703. The amendment was 
proposed in a Notice of Proposed 
Rulemaking by the Director. Office of 
Pipeline and Producer Regulation, issued 
May 19.1983 (48 FR 23275. May 24. 

1983) 1 based on a recommendation by 
the Tennessee State Oil and Gas Board 
(Tennessee) in accordance with 
§ 271.703, that the Monteagle Formation, 
located in Morgan, Scott, and portions of 
Fentress Counties. Tennessee, be 
designated as a tight formation. 

Evidence submitted by Tennessee 
supports the assertion that the 
Monteagle Formation located in Morgan. 
Scott, and portions of Fentress Counties, 
Tennessee, meets the guidelines 
contained in $ 271.703(c)(2). The 
Commission adopts the Tennessee 
recommendation. 

This amendment shall become 
effective November 7.1983. 

list of Subjects in 18 CFR Part 271 

Natural gas. Incentive price. Tight 
formations. 

(Department of Energy Organization Act, 42 
U.S.C. 7101 et seq.: Natural Cas Policy Act of 
1978, 15 U.S.C. 3301-3432: Administrative 
Procedure Act. 5 U.S.C 553) 

In consideration of the foregoing. Part 
271 of Subchapter H, Chapter I. Code of 
Federal Regulations, is amended as set 
forth below. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

PART 271—(AMENDED) 

Section 271.703 is amended by adding 
paragraph (d)(150) to read as follows: 

5 271.703 Tight formations. 

• • • • • 

(d) Designated tight formations. 

• • • • • 

(150) Monteagle Formation in 
Tennessee . RM79-76 (Tennessee-1) 

(i) Delineation of formation. The 
Monteagle Formation is found in 
Morgan, Scott and portions of Fentress 
Counties located in the north-central 
part of the State of Tennessee. 


1 Comment* on the proposed rule were invited 
and none were received. No party requested a 
public hearing and no hearing wa« held. 


(ii) Depth. The average depth to the 
top of the Monteagle Formation is 1,100 
feet. The thickness varies from 180 to 
250 feet. 

[FR Doc Filed KM1-43 *45 am) 
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18 CFR Part 271 

(Docket Nos. RM79-76-151 (Wyoming-14), 
RM79-76-152 (Wyoming-15); Order No. 

338J 

High-Cost Gas Produced From Tight 
Formations; Wyoming 

Issued: October 7,1983, 

agency: Federal Energy Regulatory 
Commission, DOE 
action: Final rule. 

summary: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determined that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703 (1983)). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
Final order adopts the recommendation 
of the United States Department of the 
Interior. Bureau of Land Management, 
that the Frontier Formation, and the 
Muddy, Dakota and Lakota Formations 
located in Fremont County. Wyoming, 
be designated a9 tight formations under 
5 271.703 (d). 

EFFECTIVE date: This rule is effective 
November 7.1983. 

FOR FURTHER INFORMATION CONTACT: 

Tom Rattray, (202) 357-5447 
or 

Victor H. Zabel, (202) 357-8818. 
SUPPLEMENTARY INFORMATION: The 

Commission hereby amends 5 271.703(d) 
of its regulations (18 CFR 271.703(d) 
(1983)} to include the Frontier 
Formation, and the Muddy. Dakota and 
Lakota Formations as designated tight 
formations eligible for incentive pricing 
under $ 271.703. The amendments were 
proposed in Notices of Proposed 
Rulemaking by the Director, Office of 
Pipeline and Producer Regulation, issued 
November 22.1982 (47 FR 53742 and 
53743, November 29,1982) based on a 
recommendation by the United States 


Department of the Interior, Bureau of 
Land Management (BLM), in accordance 
with { 271.703, that portions of the 
Frontier Formation, and the Muddy, 
Dakota and Lakota Formations, located 
in Fremont County, Wyoming, be 
designated as tight formations. 

Comments on the proposed rule were 
invited and two comments were 
received. Champlin Petroleum Company 
filed a comment supporting the 
recommendations. The other comment, 
contributed by Montana-Dakota Utilities 
Co. (MDU). opposed both 
recommendations. MDU raised a 
number of arguments in opposition to 
the proposed rules. 

MDU raised several questions 
concerning the permeabiltiy guideline 
found in § 271.7Q3(c)(2)(i)(A). MDU first 
argued that the averge permeability 
values submitted in the 
recommendations are too low. and 
should be adjusted by the use of a 
correction factor in conjunction with the 
recommended formations. MDU 
estimated the correction factor by 
comparing the permeability calculated 
through pressure build-up testing with 
the corresponding permeability derived 
through core analysis testing. However. 
BLM states that MDU's correction factor 
for the adjustment of core analysis data 
is not applicable for the two 
recommendations because the cored 
intervals and the pressure build-up 
tested intervals are not identical. The 
Commission finds that substantial 
evidence in the record supports BLM’s 
position. 

MDU also noted that the permeability 
calculations were derived by using 
geometric mean, rather than arithmetic; 
averaging in determinig the formations 1 
average permeability values. However, 
using the data submitted by BLM in 
support of its recommendations, the 
Commission has determined that the 
arithmetic averages for permeability 
values for the subject formations will 
also satisfy the Commission’s guidelines 
in 5271.703(c)(2). Thus, the Commission 
need not address the issue of 
appropriate methodology in this order. 

Section 271.703(c)(2)(i)(B) specifics 
according to the average depth to the 
top of the formation the maximum 
allowable stabilized production rate to 
be expected from the formation before 
stimulation. MDU contended that 
certain data concerning pre-stimulation 
flow rates which showed flow rates in 
excess of those permittted by 
§ 271.703(c)(2)(i)(B) was not submitted to 
BLM. However, the data referred to by 
MDU, available on Petroleum 
Information (P.L) scout cards, is based 
on drill stem testing in which the flow 
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rate had not been established as 
required by 8 271.703(cH2)(i)(B). One of 
these reports was also determined to be 
u misprint. The Commission therefore 
agrees with BLM'i findings that the 
information In question is not 
persuasive. 

MDU next proposed that the flow 
rates from different formations tapped 
by the same well should be added 
together to obtain a single flow rate for 
each well. MDU contended that these 
aggregate flow rates exceed the flow 
rates allowed in 8 271.703(c)(2)(i)(B) of 
the Commission's regulations. Section 
271 .703(c)(2) (i ] (B) calls for the use of pre¬ 
stimulation now data, and. in the instant 
case, the aggregation of pre-stimulation 
flow rates will not exceed the limits 
p-escribed in the Commission’s 
regulations. Therefore, the Commission 
need not address the merits of MDU’s 
aggregation proposal. 

MDU further contended that infill 
drilling is present In the recommended 
areas, which requires the exclusion of 
certain spacing units from tight 
formation designation. However, the 
recommended area is located entirely 
within the Wind River Indian 
Reservation, which is not subject to any 
spacing rules, and is thus not subject to 
Infill drilling as defined in 3 271.703(b)(6) 
of the Commission's regulations. In 
addition, each well drilled Ln the 
r< commended formations has been 
assigned a 320-acre parcel, in 
accordance with local custom and 
practice. There have been no infill wells 
drilled within the designated 320-acre 
parrels that would qualify as infill 
drdling even if the recommended areas 
were subject to state jurisdictional 
agency spacing rules. Therefore, no units 
within the recommended areas are 
subject to exclusion from tight formation 
designation under 8 271.703(cK2)(i)(D) of 
thn Commission's regulations. 

In addition, MDU objected to the 
Inclusion of certain '‘flank" areas within 
,n " recommended area unless more 
evidence is presented to show that these 
•was exhibit tight formation 
c.i iracteristics. The scarcity of data 
regarding the “flank" areas, however, is 
cue to a lack of commercially productive 
‘•His in the area. The geological 
information available on the "flank" 
nreas supports the view that the 
sections meet the guidelines set forth in 
Commission's regulations. Therefore, 
absent any conflicting data, the 
available evidence supports inclusion of 
•he flank" areas. 

finally. MDU contended that 
incentive pricing is not necessary in the 
recommended areas due to the 
Production history of the wells and the 
past development of the formations 


without certain availability of the right 
formation incentive price. Under the 
procedures set out in 3 271.703(c)(2)(i), 
no finding of incentive price necessity is 
required, unless the formation does not 
meet the permeability standard set out 
in 8 271.703(c)(2)(i)(A) and the 
recommendation is filed under the 
alternative guidelines contained in 
3 271J03(c)(2)(li). Where the formation 
meets all of the guidelines in 
8 27i.703(c)(2)(i), the Commission has 
already made a generic finding, in Order 
No. 99, that the incentive price is 
necessary underNGPA section 107(b). 
The Commission will not use individual 
tight formation recommendations to 
reopen Order No. 99. 

On September©, 1983, MDU filed out 
of time additional comments concerning 
the instant dockets. While these 
comments need not be considered as 
they were late filed, the Commission has 
reviewed the comments and will 
address them. These comments reiterate 
MDU's position regarding flow data on 
Petroleum Information scout cards, 
geometic mean averaging, infill drilling 
and the need for incentive pricing. 
Previous discussion of these issues 
adequately addresses MDU's objections 
and these issues therefore will not be 
discussed further. 

In its September 9th comments, MDU 
again suggested that the average 
permeability values obtained from core 
analysis testing be adjusted by a 
correction factor to obtain more 
accurate readings. MDU also contended 
that the cored intervals and the pressure 
build-up test intervals need not be 
identical to arrive at a valid correction 
factor. The Commission finds that this 
question need not be decided in this 
Order. The evidence shows that 
pressure build-up data is available from 
only three of the seven sands in the 
recommended formations and that core 
analysis data is available from six of the 
seven sands. On the basis of this 
evidence, we find it impossible to 
establish a reliable relationship between 
permeabilities derived from pressure 
build-up tests and core analysis tests. 
Accordingly, in this case we believe that 
it is appropriate to give greater weight to 
the core analysis data, and since these 
permeabilities are below 0.1 millidarcy 
for all core samples, the Commission 
concludes that these formations satisfy 
the guidelines established in 
8 271.703(c)(2)(i)(A). 

Finally, MDU, in its September 9th 
comments, questions the accuracy of 
adjustments of core permeability values 
derived in the laboratory In order to 
obtain permeability values which more 
accurately express actual "in-situ" 
characteristics. The method used here is 


a standard that has been accepted in 
previous tight formation orders. 1 The 
Commission believes that this method of 
adjustment to in-situ conditions is 
acceptable for the data submitted. 

Based upon the above discussion and 
a review of the evidence submitted by 
BLM. the Commission finds that the 
record supports the assertion that the 
Frontier Formation, and the Muddy, 
Dakota and Lakota Formations, located 
in Fremont County. Wyoming, meet the 
guidelines contained in 8 271.703(cK2) 
The Commission adopts the BLM 
recommendation. 

This amendment shall become 
effective November 7.1963. 

List of Subjects in 18 CFR Part 271 

Natural gas, incentive price, Tight 
formations. 

(Department of Energy Organization Act. 42 
U.S.C. 7101 et aeg^’ Natural Css Policy Act of 
1978.15 U.S.G 3301-3432; Administration 
Procedure Act. 5 U.S.G 553J 

In consideration of the foregoing, Part 
271 of Subchapter H, Chapter I, Code of 
Federal Regulations, is amended as set 
forth below. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

PART 271H AMENDED! 

Section 271.703 is amended by adding 
paragraphs (d) (146). (147), (148) and 
(149) to read as follows: 

§ 271.703 Tight formation s. 

• • • # • 

(d) Designated tight formations. 

• • • • • 

(146) Frontier Formation in Wyoming. 
FM79-76-151 (Wvoming-14). 

(i) Delineation of formation. The 
Frontier Formation is located in Fremont 
County. Wyoming, in the Wind River 
Basin of central* Wyoming. The Frontier 
Formation underlies Township 1 South. 
Range 4 East. Sections 13 through 15. 22 
through 27, and 34 through 36: Township 

1 South, Range 5 East. Sections 16 
through 21 and 28 through 33: Township 

2 South, Range 4 East. Sections 1 
through 3 and 10 through 12; and 
Township 2 South, Range 5 East. 

Sections 4 through 9. 

(ii) Depth. The Frontier Formation has 
an average gross thickness of 950 feet. 
The average depth to the top of the first 
productive sandstone member of the 
Frontier Formation is 8,188 feet. 


1 See Order No 105. High Co«t Ca* Produced 
From Tight Formation*, Dodd No. 

(Te*»*-t) (October 24. 19S0J. 
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(147) Muddy Formation in Wyoming. 
RM79-76-152 (Wyoming-15). 

(i) Delineation of formation. The 
Muddy Formation is located in Fremont 
County, Wyoming, in Township 1 South. 
Range 4 East. Sections 13 and 14. 23 
through 26, 35 and 36; Township 1 South, 
Range 5 East. Sections 17 through 20, 
and 29 through 32; Township 2 South. 
Range 4 East. Sections 1, 2,11 and 12; 
Township 2 South, Range 5 East. 

Sections 5 through 8. 

(if) Depth. The Muddy Formation lies 
between the base of the Shell Creek 
Formation and the top of the Dakota 
Formation. The average depth to the top 
of the Muddy Formation is 9.337 feet. 

(148) Dakota Formation in Wyoming . 
RM79-76-152 (Wyoming-15). 

(i) Delineation of formation. The 
Dakota Formation is located in Fremont 
County. Wyoming, in Township 1 South, 
Range 4 East, Sections 13 and 14. 23 
through 26. 35 and 36; Township 1 South. 
Range 5 East. Sections 17 through 20, 
and 29 through 32; Township 2 South. 
Range 4 East. Sections 1, 2.11 and 12; 
Township 2 South, Range 5 East, 

Sections 5 through 8. 

(ii) Depth. The Dakota Formation lies 
between the base of the Muddy 
Formation and the top of the Lakota 
Formation. The average depth to the top 
of the Dakota Formation is 9,514 feet. 

(149) Lakota Formation in Wyoming. 
RM79-76-152 (Wyoming-15). 

(i) Delineation of formation. The Lakota 
Formation is located in Fremont County, 
Wyoming, in Township 1 South. Range 4 
East. Sections 13 and 14. 23 through 26. 

35 and 36; Township 1 South. Range 5 
East. Sections 17 through 20, and 29 
through 32; Township 2 South. Range 4 
East. Sections 1. 2,11 and 12; Township 

2 South, Range 5 East, Sections 5 
through 8. 

(ii) Depth . The Lakota Formation lies 
between the base of the Dakota 
Formation and the top of the Morrison 
Formation. The average depth to the top 
of the Lakota Formation is 9,639 feet. 

|FS Doc Filed 10-11-83; ft 41 *m) 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 430, 436, and 442 

(Docket No. 63N-0302) 

Antibiotic Drugs; Sterile Ceftizoxime 
Sodium 

agency: Food and Drug Administration. 
action: Final rule. 


summary: The Food and Drug 
Administration (FDA) is amending the 
antibiotic drug regulations to provide for 
the inclusion of accepted standards for a 
new antibiotic drug, sterile ceftizoximc 
sodium. The manufacturer has supplied 
sufficient data and information to 
establish its safety and efficacy. 
dates: Effective October 12.1983; 
comments, notice of participation, and 
request for hearing by November 14, 
1983; data, information, and analyses to 
justify a hearing by December 12.1983. 
address: Written comments to the 
Dockets Management Branch (UFA- 
305), Food and Drug Administration, Rm. 
4-62. 5600 Fishers Lane. Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Joan M. Eckert. National Center for 
Drugs and Biologies (HFN-140), Food 
and Drug Administration. 5600 Fishers 
Lane, Rockville. MD 20857, 301-443- 
4290. 

SUPPLEMENTARY INFORMATION: FDA has 

evaluated data submitted in accordance 
with regulations promulgated under 
section 507 of the Federal Food. Drug, 
and Cosmetic Act (21 U.S.C. 357), as 
amended, with respect to a request for 
approval of a new antibiotic drug, sterile 
ceftizoxime sodium. The agency has 
concluded that the data supplied by the 
manufacturer concerning this antibiotic 
drug are adequate to establish its safely 
and efficacy when used aB directed in 
the labeling and that the regulations 
should be amended in Parts 430, 436, 
and 442 (21 CFR Parts 430.436, and 442) 
to provide for the inclusion of accepted 
standards for the product. 

The agency has determined pursuant 
to 21 CFR 25.24(b)(22) (proposed 
December 11,1979; 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact on the human 
environment Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

List of Subjects 

21 CFR Part 430 

Administrative practice and 
procedure. Antibiotics. 

21 CFR Part 430 

Antibiotics. 

21 CFR Part 442 

Antibiotics—cepha. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 507, 701 
(f) and (g). 52 Stat. 1055-1056 as 
amended. 59 Stat. 463 as amended (21 
U.S.C. 357, 371 (0 and (g))) and under 


authority delegated to the C ommissioner 
of Food and Drugs (21 CFR 5.10), Parts 
430. 436, and 442 are amended as 
follows; 

PART 430—ANTIBIOTIC DRUGS; 
GENERAL 

1. Part 430 is amended: 

a. In § 430.5 by adding paragraphs 

(a) (79) and (b)(79) Iq read as follows; 

§ 430.5 Definitions of master and working 
standards. 

(a) * # * 

(79) Ceftizoxime. The term 
‘’ceftizoxime master standard" means a 
specific lot of ceftizoxime that is 
designated by the Commissioner as the 
standard of comparison in determining 
the potency of the ceftizoxime working 
standard. 

(b) • * • 

(79) Ceftizoxime . The term 
"ceftizoxime working standard" means 
a specific lot of a homogeneous 
preparation of ceftizoxime. 

b. In $ 430.6 by adding paragraph 

(b) (81) to read as follows: 

5 430.6 Definitions of the terms ^untT and 
“mtcrogram" as applied to antibiotic 
substances. 


(81) Ceftizoxime . The term 
"microgram" applied to ceftizoxime 
means the ceftizoxime activity (potency) 
contained in 1.011 micrograms of the 
ceftizoxime master standard. 

PART 436—TESTS AND METHODS OF 
ASSAY OF ANTIBIOTIC AND 
ANTIBIOTIC-CONTAINING DRUGS 

2. Part 438 is amended by adding new 
5 436.345 to read as follows: 

§ 436.345 High-pressure liquid 
chromatographic assay for ceftizoxime. 

(a) Equipment. A suitable high- 
pressure liquid chromatograph equipped 
with: 

(1) A low dead volume cell 8 to 20 
microliters; 

(2) A light path length of 1 centimeter, 

(3) A suitable ultraviolet detection 
system operating at a wavelength of 254 
nanometers: 

(4) A suitable recorder of at least 25.4 
centimeter deflection; 

(5) A suitable integrator and 

(6) A 30-centimeter column having an 
inside diameter of 4.0 millimeters and 
packed with octadecyl silane chemically 
bonded to porous silica or ceramic 
microparticles, 5 to 10 micrometers in 
diameter, USP XX. 

(b) Reagents—{\) pH 3.6 buffer 
solution. Transfer 2.31 grams of sodium 
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phosphate diabasic dodccahydrate and 
•142 grams of citric acid monohydrate to 
a 1-liter volumetric flask. Dissolve and 
dilute to volume with distillea water. 

(2) pH 7.0 buffer solution. Transfer 
14.33 grams of sodium phosphate dibasic 
dodecahydrate and 3.63 grams of 
potassium phosphate monobasic to a 1- 
liter volumetric flask. Dissolve and 
dilute to volume with distilled water. 

(3) Mobile phase. Mix pH 3.6 buffer 
solution:acetonitrile (9:1). Filter the 
mobile phase through a suitable glass 
fiber filter or equivalent that is capable 
of removing particulate contamination 
to 1 micron in diameter. Degas the 
mobile phase just prior to its 
introduction into the chromatograph 
pumping system. 

(4) Internal standard solution. Place 
1-2 grams of salicyclic acid in a 200- 
milliliter volumetric flask. Dissolve in 10 
milliliters of methyl alcohol, dilute to 
volume with pH 7j0 buffer solution and 
mix. 

(c) Operating conditions. Perform the 
assay at ambient temperature with a 
typical flow rate of 2.0 milliliters per 
minute. Use a detector sensitivity setting 
that gives a peak height for the working 
standard that is at least 50 percent of 
scale. 

(d) Preparation of working standard 
solution. Dissolve an accurately 
weighed portion of the ceftizoxime 
working standard with sufficient pH 7.0 
buffer solution to obtain a solution 
containing 1.000 micrograms of 
ceftizoxime activity per milliliter. 

Transfer 2.0 milliliters of this solution to 
a ino milliliter volumetric flask, add 5.0 
milliliters of internal standard solution, 
dilute to volume with pH 7.0 buffer 
solution and mix. 

(e) Preparation of sample solutions — 

(1) Product not packaged for dispensing * 
(nucrograms of ceftizoxime per 
milligram). Dissolve an accurately 
weighed portion of the sample with 
sufficient pH 7.0 buffer solution to 
obtain a concentration of IX) milligram 
per milliliter. Transfer 2.0 milliliters of 
this solution to a 100-milliliter 
volumetric flask, add 5.0 milliliters of 
mternal standard solution, dilute to 
volume with pH 7.0 buffer solution and 
mix. Using this sample solution, proceed 
as directed in paragraph (f) of this 
section. 

(2) Product packaged for dispensing. 
Determine both micrograms of 
ceftizoxime per milligram of the sample 
und milligrams of ceftizoxime per 
container. Use separate containers for 
preparation of each sample solution as 
described in paragraph (e)(2) (i) and (it) 
of this section. 

IjJ Mtcfpgrams of ceftizoxime per 
milligram. Dissolve an accurately 


weighed portion of the sample with 
sufficient pH 7.0 buffer solution to 
obtain a concentration of 1.0 milligram 
of ceftizoxime per milliliter. Transfer 2.0 
milliliters of this solution to a 10O 
milliliter volumetric flask, add 5.0 
milliliters of internal standard solution, 
dilute to volume with pH 7.0 buffer 
solution and mix. Using this sample 
solution, proceed as directed in 
paragraph (f) of this section. 

(ii) Milligrams of ceftizoxime per 
container. Reconstitute the sample as 
directed in the labeling. Then using a 
suitable hypodermic needle and syringe, 
remove all of the withdrawable contents 
if it is represented asa single-dose 
container; or. if the labeling specifies the 
amount of potency is a given volume of 
the resultant preparation, remove an 
accurately measured representative 
portion from each container. Further 
dilute an aliquot of the solution thus 
obtained with sufficient pH 7.0 buffer 
solution to obtain a concentration of 1.0 
milligram per milliliter. Transfer 2.0 
milliliters of this solution to a 100- 
milliliter volumetric flask, add 5.0 
milliliters of internal standard solution, 
dilute to volume with pH 7.0 buffer 
solution and mix. Using this sample 
solution, proceed as directed in 
paragraph (f) of this section. 

(f) Procedure. Using the equipment, 
reagents, and operating conditions as 
listed in paragraphs (a), (b). and (c) of 
this section, inject 10 microliters of the 
working standard solution into the 
chromatograph. Allow an elution time 
sufficient to obtain satisfactory 
separation of the expected components. 
The elution order is void volume, 
ceftizoxime. and internal standard. After 
separation of the working standard 
solution has been completed, inject 10 
microliters of the sample solution as 
described in paragraph (e)(1) of this 
section into the chromatograph and 
repeat the procedure described for the 
working standard solution. If the sample 
is packaged for dispensing, repeat the 
procedure for each sample solution 
prepared as described in paragraph 
(e)(2) (i) and (ii) of this section. 

(g) Calculations. —(1) Calculate the 
micrograms of ceftizoxime per milligram 
of sample as follows: 


Mlcrogrftfft* of «,xP,x 100 

ceftizoxime p«r • - -- 

milligram «,<C. v(100-m/ 

Where: 

/?• = Area of the ceftizoxime peak in the 
chromatogram of the sample (at a 
retention time equal to that observed for 


the standard)/Area of internal standard 
peak: 

/?, «■ Area of the ceftizoxime peak in the 
chromatogram of the ceftizoxime 
working standard/Area of internal 
standard peak: 

= Ceftizoxime activity In the ceftizoxime 
working standard solution in micrograms 
per milliliter. 

C. ^Milligrams of sample per milliliter of 
sample solution: and 

/tj = Percent moisture content of the sample. 

(2) Calculate the ceftizoxime content 
of the vial as follows: 


Milligrams of A, XA x d 

ccftixoxim<r per ■ -— 

rial Ax 1,000 

where: 

Rm * Area of the ceftizoxime peak in the 
chromatogram of the sample (at a 
retention time equal to that observed for 
the standard)/Area of internal standard 
peak: 

A * Area of the ceftizoxime peak in the 
chromatogram of the ceftizoxime 
working standard/Area of internal 
standard peak: 

Pb » Ceftizoxime activity in the ceftizoxime 
working standard solution in micrograms 
per milliliter, and 
Dilution factor of the sample. 

PART 442—CEPHA ANTIBIOTIC 
DRUGS 

3. Part 442 is amended: 
a. By adding new § 442.17a to read as 
follows: 

$ 442.17a Sterile ceftizoxime sodium. 

(a) Requirements for certification —(1) 
Standards of identity , strength , quality . 
and purity. Ceftizoxime sodium is the 
sodium salt of (6/?-[6a,7/3(Z)))-7-([{2.3- 
dihydro-2-imino-4-thiazolyl) 
(methoxyimino) ecetyljamino]-8-oxo-5- 
thia-1 -azabicyclo |4.2.0)oct-2-ene-2- 
carboxyltc acid. It is so purified and 
dried that: 

(i) If the ceftizoxime is not packaged 
for dispensing, its ceftizoxime content is 
not less than 650 micrograms and not 
more than 995 micrograms of 
ceftizoxime per milligram on an 
anhydrous basis. If the ceftizoxime is 
packaged for dispensing, its ceftizoxime 
content is not less than 650 micrograms 
and not more than 995 micrograms of 
ceftizoxime per milligram on an 
anhydrous basis and also, each 
container contains not less than 90 
percent and not more than 115 percent 
of the number of milligrams of 
ceftizoxime that it is represented to 
contain. 

(ii) It is sterile. 

(iii) It is nonpyrogenic. 

(iv) Its moisture content is not moie 
than 8.5 percent. 
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(v) Its pH in an aqueous solution 
containing 100 milligrams per milliliter is 
not less than 80 and not more than 8.0. 

(vi) It gives a positive identity test. 

(vii) It is crystalline. 

(2) labeling. It shall be labeled in 
accordance with the requirements of 
S 432.5 of this chapter. 

(3) Requests for certification; samples. 
In addition to complying with the 
requirements of 5 431.1 of this chapter, 
each such request shall contain: 

(i) Results of tests and assays on the 
batch for ceftizoxime content, sterility, 
pyrogens, moisture, pH, identity, and 
crystallinity. 

(ii) Samples, if required by the 
Director. National Center for Drugs and 
Biologies: 

(a) If the batch is packaged for 
repacking or for use in the manufacture 
of another drug: 

(1) For all tests except sterility: 10 
packages, each containing at least 500 
milligrams. 

(2) For sterility testing: 20 packages, 
each containing equal portions of 
approximately 300 milligrams. 

(b) If the batch is packaged for 
dispensing: 

(1) For all tests except sterility: A 
minimum of 10 immediate containers; or 
if each container contains less than 1 
gram of ceftizoxime. a minimum of 20 
immediate containers. 

[2] For sterility testing: 20 immediate 
containers, collected at regular interv als 
throughout each filling operation. 

(b) Tests and methods of assay —(1) 
Ceftizoxime content . Proceed as 
directed in $ 436.345 of this chapter. 

(2) Sterility. Proceed ns directed in 
§ 430.20 of this chapter, using the 
method described in paragraph (eKi) of 
that section. 

(3) Pyrogens . Proceed as directed in 
§ 436.32(b) of this chapter, osing a 
solution containing 50 milligrams of 
ceftizoxime per milliliter. 

(41 Moisture. Proceed as directed In 
§ 436.201 of this chapter. 

(5) pH. Proceed as directed in 
§ 436.20?. of this chapter, using an 
aqueous solution containing 100 
milligrams per milliliter. 

(6} Identity. From the high-pressure 
liquid chromatograms of the sample and 
the ceftizoxime working standard 
determined as directed in paragraph 
(b)(1) of this section, calculate the 
adjusted retention times of the 
ceftizoxime in the sample and standard 
solutions as follows: 

Adjusted retention time of 
ceftizoxime = /— t a 
where: 

/= Retention time measured from point of 
injection into the chromatograph until the 
maximum of the ceftizoxime sample or 


working standard peak appears on the 
chromatogram: and 

/, * Retention time measured from point of 
injection into the chromatograph until the 
maximum of nonretarded solute appears 
in the chromatogram. 

The sample and the ceflzoxime working 
standard should have corresponding 
adjusted ceftizoxime retention times. 

(7) Crystallinity . Proceed as directed 
in 5 438203(a) of this chapter. 

S 442.217 Sterile ceftizoxime sodium. 

The requirements for certification and 
the tests and methods of assay for 
sterile ceftizoxime sodium packaged for 
dispensing are described in } 422.17a. 

This regulation announces standards 
that FDA has accepted in a request for 
approval of an antibiotic drug. Because 
this regulation is not controversial and 
because when effective it provides 
notice of accepted standards, notice and 
comment procedure and delayed 
effective date are found to be 
unnecessary and not in the public 
interest. The amendment, therefore, is 
effective October 12,1983. Interested 
persons may. however, on or before 
November 14.1983, submit written 
comments to the Dockets Management 
Branch (address above). Two copies of 
any comments are to be submitted, 
except that individuals may submit one 
copy. Comments are to be identified 
with the docket number in brackets in 
the heading of this document Received 
comments may be seen in the Dockets 
Management Branch between 9 a m. and 
4 p.m., Monday through Friday. 

Any person who will be adversely 
affected by this regulation may file 
objections to it and request a hearing. 
Reasonable grounds for the hearing 
must be shown. Any person who 
decides to seek a hearing must Ale (1) on 
or before November 14.1983, a written 
notice of participation And request for 
bearing, and (2) on or before December 
12,1983, the data, information, and 
analyses on which the person relie s to 
justify a hearing, as specified in 21 CFR 
430.20. A request for a hearing may not 
rest upon mere allegations or denials, 
but must set forth specific facts showing 
that there is a genuine and substantial 
issue of fact that requires a hearing. If it 
conclusively appears from the fuce of 
the data, information, and factual 
analyses in the request for hearing that 
no genuine and substantial issue of fact 
precludes the action taken by this order, 
or if a request for hearing is not made in 
the required format or with the required 
analyses, the Commissioner of Food and 
Drugs will enter summary judgment 
against the person(s) who requcst(s) the 
hearing, making findings and 
conclusions and denying a hearing. All 


submissions must be filed in three 
copies, identified with the docket 
number appearing in the heading of this 
order and Bled with the Dockets 
Management Branch. 

The procedures and requirements 
governing this order, a notice of 
participation and request for hearing, a 
submission of data, information, and 
analyses to justify a hearing, other 
comments, and grant or denial of a 
hearing are contained in 21 CFR 430.20. 

All submissions under this order, 
except for data and information 
prohibited from public disclosure under 
21 U.S.C. 331 (j) or 18 U.S.C. 1905, may be 
seen in the Dockets Management Branch 
between 9 a m. and 4 p.m., Monday 
through Friday. 

Effective date. This regulation shall be 
effective October 12,1983. 

(Secs 507, 701 (f) and (qj. 52 Slat 1065-1068 
as amended. 56 Sist 463 as amended (21 
U.S.C 357. 371 If) and UW- 
Dated: October 5. 1983. 

Philip L Pacquin, 

Acting Assistant Director for Regulatory 

Affairs. 

inDacMsanMisiMuaH 
BILLING OOOt «IW-0I-U 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Parts 1 and 4 

[TJD. 7918; LR-100-781 

Creditability of Foreign Taxes 

agency: Internal Revenue Service. 
Treasury. 

action: Final regu lations. _ _ 

summary: This document contains final 
regulations setting forth the conditions 
that must be met in order for a levy 
imposed by a foreign country or a 
possession of the United States to 
qualify as an income, war profits, or 
excess profits tax or a tax in lieu of such 
a tax otherwise generally imposed. 
These final regulations also relate to the 
determination of the amount of a 
qualifying foreign tax that Is paid or 
accrued and thus, subject to certain 
limitations, creditable against U.S- 
income tax liability. These final 
regulations supersede the temporary 
regulations published in the Federal 
Register on November 17.1980 (45 rR 
75895). 

effective DATE; The regulations are 
effective for taxable years beginning 
after November 14.1983. In addition, a 
person may elect to apply the 
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regulations to earlier open taxable 

years. 

FOR FURTHER INFORMATION CONTACT: 

Herman B. Bouma of the Legislation and 
Regulations Division of the Office of 
Chief Counsel Internal Revenue 
Service, 1111 Constitution Avenue. NW., 
Washington. D.C, 20224 (Attention: 
CCzLR:T). 202-566-3289, not a toll-free 
ail. 

SUPPLEMENTARY INFORMATION: 


Background 


On June 1 . 1978, the Legislation and 
Regulations Division of the Office of 
3iief Counsel of the Internal Revenue 
Service opened a regulations project for 
the purpose of promulgating regulations 
that would give taxpayers greater 
guidance with respect to the 
creditability of foreign taxes under 
lections 901 and 903 of the Internal 
Revenue Code. On August 28.1978. a 
notice was published in the Federal 
Register (43 FR 38429) inviting public 
comments on the creditability of foreign 
taxes and recommendations for the 
regulations. A Notice of Proposed 
Rulemaking was published on June 20, 
1979 (44 FR 36071), and a public hearing 
was held on October 11.1979. On 
November 17.1980, temporary and 
proposed regulations were published (45 
Fit 75647 and 45 FR 75695, respectively) 
md a public hearing was held on May 
1981. On April 5,1983, another 
Notice of Proposed Rulemaking was 
published (48 FR 14641) and a public 
nearing was held on June 23,1983. After 
consideration of all comments received 
on the proposed regulations of April 5, 
•9W. the regulations, with revisions, are 
adopted by this Treasury Decision. 
Discussion 


Section 1.901-2 

Section 901 allows a credit for the 
amount of income, war profits, or excess 
^tts taxes paid or accrued by or on 
Behalf of a taxpayer to a foreign country 
£ possession of the United States. A 
levy is a creditable tax only if it 
• a *** an d Its predominant character is 
m of an Income tax in the U.S. sense. 

* levy U a tax under these final 
'^Uations if it requires a compulsory 
*vmcnt pursuant to the foreign 
gantry « authority to levy taxes. A 
t ^ or a 8 P<Knfic economic beneftt 
^rrned in 5l.901-2(a)(2)(ii)(B)) is not a 
^ A taxpayer who directly or 
LA ^cfcives a specific economic 
* it from a foreign government (a 
J K»f^P ac * f y taxpayer") must 
"Wish under § 1.901-2A the portion, il 
V* of his payment to the foreign 
^nment that i9 a payment of tax. 


Under these final regulations, the 
predominant character of a foreign tax 
is that of an income tax In the U.S. sense 
if the foreign tax is likely to reach net 
gain in the normal circumstances in 
which it applies. This standard, found in 
5 1.901-2(a)(3)(i), adopts the criterion for 
creditability set forth in Inland Steel 
Company v. U.S. . 677 F.2d 72 (Ct. CL 
1982). Bank of America National Trust 
and Savings Association v. U.S. . 459 
F^d 513 (Ct. a. 1972). and Bank of 
America National Trust and Savings 
Association v. Commissioner . 61 T.C. 

752 (1974). The regulations set forth 
three tests for determining if a foreign 
tax is likely to reach net gain: the 
realization test, the gross receipts test, 
and the net income test. All of these 
tests must be met in order for the 
predominant character of the foreign tax 
to be that of an income tax in the U.S. 
sense. 

Paragraph (b)(2) of § 1.901-2 slates 
that the realization test is met if the 
predominant character of the foreign tax 
is that of tax imposed on income at the 
time or after the time income would be 
realized under the Internal Revenue 
Code. The test can also be satisfied 
even if the tax is imposed prior to a 
realization event if the tax recaptures a 
tax deduction, tax credit or other tax 
allowance previously accorded the 
taxpayer. In addition, the test can be 
satisfied if the foreign tax is imposed on 
the appreciation in value of property or 
on the value of certain inventory 
property at the time of transfer, 
processing, or export, but only if such 
amounts are not subject to foreign tax at 
a later time, or, if they are subject to tax. 
a credit is given for the earlier tax. 
Certain foreign taxes imposed on the 
deemed distribution of profits also 
satisfy the realization test. 

Several changes were made to the 
realization test of the proposed 
regulations in response to comments 
made by the public. The test was 
expanded to cover a tax on the 
appreciation of any type of property and 
not just stock, securities, and readily 
marketable securities. In addition, it was 
clarified that the imposition of a second 
tax does not disqualify a tax on a 
prerealization event if a credit is given 
for the first tax. The proposed 
regulations had a rule pertaining to 
certain distributions and deemed 
distributions. The rule has been 
rewritten to apply only to deemed 
distributions since a tax clearly meets 
the realization test if it is imposed on an 
actual distribution of amounts that meet 
the realization test. 

The gross receipts test set forth in 
paragraph (b)(3) of 9 1.901-2 is satisfied 
if the predominant character of the 


foreign tax is that of a tax imposed on 
the basis of gross receipts. The 
regulations also allow a tax imposed on 
a base of estimated gross receipts if the 
method used is likely to produce an 
amount that is not greater than fair 
market value. The proposed regulations 
would have allowed a tax imposed on 
estimated gross receipts only in the case 
of: (1) Transactions with respect to 
which it is reasonable to believe that 
gross receipts may not otherwise be 
clearly reflected, or (2) certain 
prerealization events. In response to 
comments made by the public, these 
restrictions have been deleted. 

The third test of the regulations is 
whether the predominant character of 
the foreign tax is that of a tax on net 
income. Paragraph (b)(4) of 9 1.902-2 
states that a tax imposed on a base of 
gross receipts reduced by significant 
costs and expenses (including capital 
expenditures) attributable to that 
income is a tax on net income. Certain 
formulary methods of computing taxable 
income satisfy this test. In rare cases 
where income is of a type (such as 
wages) that generally does not have 
significant related expenses, a foreign 
tax may be considered to be imposed on 
net income even if no deductions are 
allowed. 

The net income test has been clarified 
in several respects in response to 
comments received. A sentence has 
been added at the end of paragraph 
(b)(4)(i) specifically stating that a tax 
need not give a deduction for another 
tax that meets the realization, gross 
receipts, and net income requirements. 

In addition, the rules concerning the 
consolidation of profits and losses have 
been clarified by the insertion of 
examples of separate activities within a 
trade or business (separate contract 
areas in the case of oil and gas 
exploration). The regulations also make 
clear that oil and gas extraction 
constitutes a separate trade or business 
from oil and gas refining and processing. 
Some persons requested that example 24 
of 9 4.901-2(e) of the temporary 
regulations be included in the final 
regulations. The example lists certain 
deductions that are not allowed by a 
foreign tax and concludes that the tax 
meets the net income test, 
notwithstanding the disallowance. It 
was decided not to include the example 
in the final regulations in order to avoid 
the possible implication that a tax that 
disallowed additional deductions would 
not meet the net income test. Such a tax 
may or may not meet the net income 
test, depending on the additional 
deductions that are disallowed. 
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Even though a foreign tax satisfies the 
three tests of realization, gross receipts, 
and net income, the predominant 
character of the tax is not that of an 
income tax in the U.S. sense to the 
extent the foreign tax liability is 
dependent on the availability of a credit 
against the taxpayer's liability to 
another country. This rule is contained 
in paragraphs (a)(3)(i») and (c) of 
5 1.901-2. Several comments 
recommended the regulations be revised 
to deny a credit only to the extent the 
foreign tax is dependent on the 
availability of a credit against U.S. tax 
liability. This recommendation was not 
followed. 

Under the regulations, the tests for 
determining creditability are applied to 
each separate foreign levy. Paragraph 
(d) of § 1.901-2 provides that a levy 
consists of separate levies if it is 
imposed on a base that differs in kind, 
and not merely in degree, for different 
classes of persons subject to the levy. 
Taxes imposed by different levels of a 
government are always separate levies. 
A tax imposed under foreign law as 
modified by a contract is a separate tax 
imposed on those persons subject to the 
contractual modification. Special rules 
with respect to levies imposed on dual 
capacity taxpayers are found in $ 1.901- 
2A(a). 

Amounts of foreign income, war 
profits, or excess profits taxes that are 
creditable must be paid or accrued to 
the foreign country by or on behalf of 
the taxpayer. Paragraph (e) of $ 1.901-2 
contains rules with respect to the 
amount of a qualifying tax that is 
creditable, subject to limitations such as 
those contained in section 904. Amounts 
of tax paid or accrued to a foreign 
country do not include amounts that ore: 

(1) Reasonably certain to be refunded, 
credited, rebated, abated, or forgiven, or 

(2) used directly or indirectly as a 
subsidy to the taxpayer, or (3) not 
compulsory payments. To the extent a 
taxpayer does not make reasonable 
efforts to minimize its foreign tax 
liability over time, the payment is not 
compulsory and is therefore not an 
amount of tax paid. A taxpayer is not 
required to change the form of a 
transaction in order to minimize its 
foreign tax liability. 

The proposed regulations provided 
that an amount was not paid or accrued 
if it was reasonably likely to be 
refunded, credited, rebated, or forgiven. 
Following the recommendation of 
certain comments, these final 
regulations substitute the word "certain" 
for "likely". Also In response to certain 
comments, the regulations give further 


guidance as to how far a taxpayer has to 
go to reduce his tax liability. 

Paragraph (e) of § 1.901-2 also 
provides rules with respect to multiple 
levies. If the initial amount of one 
foreign liability is reduced by the 
amount of another levy, the amount of 
the first liability that is paid or accrued 
is the excess of the initial liability over 
the other levy. This is the rule of 
Helvering v. Queen Insurance Co.. 11$ 
F.2d 341 (2d Cir. 1940), cert den. 312 U.S. 
706 (1941). The amount of the other levy 
that is paid or accrued is not reduced 
due to its use as an offset. If the 
taxpayer’s liability is the greater or 
lesser of two amounts, the taxpayer is 
considered to pay or accrue only the 
levy for which he is liable for that 
period. Thus, if the taxpayer is liable for 
the greater of an income tax or an excise 
tax and for one period the income tax 
liability is larger, the taxpayer is 
considered to be liable only for the 
income tax and not for the excise tax 
for that period. 

Various comments criticized the 
results of the two situations described 
above. If a person pay the greater of an 
income tax and an excise tax he gets a 
full credit if the income tax is greater. 
However, if the person had been given a 
credit against his income tax for the 
amount of the excise tax he would only 
get a credit for the difference between 
the income tax and the excise tax. It 
was suggested that in the latter situation 
the excise tax should be creditable as an 
in-lieu-of tax It was decided to retain 
the rules of the proposed regulations, 
which respect foreign law in 
determining which levy or levies are 
paid. 

The rules of the temporary regulations 
involving advance corporation taxes 
(5 4.901-2(f)(4)(iv)) have been deleted 
because they apply to only one type of 
integrated tax system. The Final 
regulations reserve a paragraph to 
contain more general rules for the 
treatment of taxes under integrated tax 
systems. 

The final regulations also do not 
contain the rule of the temporary 
regulations regarding the accrual of 
contested foreign taxes (( 4.901-2(f)(6)). 
No reason could be found for giving a 
credit when a person is contesting a tax 
and has not yet paid it Thus, Revenue 
Rulings 58-55,1958-1 C.B. 266; 70-290. 
1970-1 CB. 160; and 77-487.1977-2 C.B. 
479, again state the position of the 
Internal Revenue Service on this issue. It 
is anticipated that in the near future 
another Revenue Ruling will be issued, 
consolidating and expanding on the 
cited rulings. 


Paragraph (f) of 5 1.901-2 contains the 
general rule that a foreign income tax 
can be paid or accrued only by or on 
behalf of a taxpayer who is liable for the 
amount under foreign law. The final 
regulations, however, include on 
exception not found in the proposed 
regulations. A recipient of wages will be 
considered to be subject to legal liability 
for pension, unemployment, disability 
fund, and other similar payments if such 
amounts are deducted from the wages 
under provisions comparable to section 
3102 (a) and (b) of the Internal Revenue 
Code. Paragraph (f) also contains 
specific rules with respect to: (1) A 
contractual agreement under which the 
income tax liability of the taxpayer is 
paid by another person, and (2) Joint and 
several liability for income tax. 

Paragraph (g) of { 1.901-2 contains 
definitions of the terms "paid," "foreign 
country." and "foreign levy" for 
purposes of 55 1.901-2,1.901-2A. and 
1.903-1. 

Paragraph (h) contains the effective 
date provision for 55 1.901-2.1.901-2A. 
and 1.903-1. Generally, the regulations 
are effective for taxable years beginning 
after November 14.1983. However, 
taxpayers may elect to have the 
regulations apply to any open taxable 
year on a country-by-country basis. If 
the election is made with the respect to 
one country, it applies to all levies 
imposed by the country and any of its 
political subdivisions for the year for 
which the election is made and all 
subsequent years. The election cannot 
be revoked. 

Section JA01-2A 

Under 5 1.901-2 (a)(2)(l). a payment to 
a foreign government in exchange for a 
specific economic benefit is not a tax. A 
taxpayer who receives a specific 
economic benefit ("dual capacity 
taxpayer") must establish the portion (if 
any) of his payment to the foreign 
government that is tax. Rules pertaining 
to this burden are contained in 5 1-901' 
2A. 

Under paragraph (a)(1) of 51.901-2A. 
no portion of a payment by a dual 
capacity taxpayer it considered to be 
compensation for a specific economic 
benefit if the payment is pursuant to a 
levy that is imposed on both dual 
capacity taxpayers and other taxpayers. 
A levy imposed on dual capacity 
taxpayers is also Imposed on other 
taxpayers only if the levy is applied. by 
its terms and in practice, in the same 
manner to other taxpayers as to dual 
capacity taxpayers. 

Paragraph (b)(2) of 5 1.901-2A 
confirms that a dual capacity taxpayer 
entitled to the benefits of a tax treaty to 
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which the United States is a party and 
which provides for the creditability of a 
foreign tax for U.S. tax purposes, may 
choose the benefits of the treaty, subject 
to any terms, conditions, and limitations 
contained in the treaty. 

Paragraph (c) sets forth the two 
methods available to a dual capacity 
taxpayer if the taxpayer is not subject to 
the same levy as other taxpayers and is 
not claiming a credit under a treaty. The 
first method is to establish by all of the 
relevant facts and circumstances, the 
portion, if any, of the levy that is not 
paid in exchange for a specific economic 
benefit. Neither the methodology of the 
elective safe harbor method described 
below nor the results that would have 
obtained if the safe harbor method hod 
been elected may be taken into account 
as relevant facts or circumstances under 
this method. 

The second method, the elective safe 
harbor method, is described in 
p aragraph (c)(3) of { 1.9Q1-2A. A dual 
capacity taxpayer may elect to use this 
method in accordance with paragraph 
(d) on a country-by-country basis. A 
taxpayer who elects the safe harbor 
method applies the formula set forth in 
paragraph (e). The formula is intended 
to provide a credit under section 901 or 
903 for an amount approximating the 
amount of generally imposed income tax 
that would have been paid if the 
taxpayer had not been a dual capacity 
taxpayer and if the amount considered 
to be paid for the specific economic 
benefit had been deductible in 
determining the foreign income tax 
liability. However, if a country that 
imposes a levy based on realized net 
income on a dual capacity taxpayer 
• does not have a generally imposed 
income tax. the dual capacity taxpayer 
may use the lower of the rate specified 
«n section 11(b)(5) of the Internal 
Revenue Code or the rate of the foreign 
levy in applying the safe harbor formula. 
An election to use the safe harbor 
method for a country is effective for the 

’ hie year for which it is made and all 
^sequent years unless revoked with 
! n ' c °osent of the Commissioner of 
Internal Revenue. The making of a safe 
harbor election constitutes a waiver of 
the right to use the facts and 
circumstances method with respect to 
any levy imposed by countries covered 
by the election. 

b a payment by a dual capacity 
taxpayer to the foreign country is 
Ptermined to have two elements—an 
amount that is income tax or tax in lieu 
0 .^come tax and an amount that is 
t >iu in exchange for a specific economic 

nent— the amount paid in exchange 
tor the specific economic benefit is 


characterized (as royalty, purchase 
price, etc.) according to the nature of the 
transaction. Such characterization 
applies for all purposes of Chapter 1 of 
the Code, except that any determination 
by reason of the safe harbor method that 
an amount is not tax shall not be taken 
into account in determining whether or 
not such amount is to be characterized 
and treated as tax for purposes of 
computing an allowance for percentage 
depletion under sections 611 and 613. 

The proposed regulations allowed a 
safe harbor election to be made 
retroactively only with respect to 
taxable years beginning before the 
general effective date of the regulations. 
The final regulations also allow a 
retroactive election if: (1) A person 
reasonably believed that he was not a 
dual capacity taxpayer or was not 
subject to a qualifying levy and the 
Commissioner consents to the 
retroactive election, or (2) a person 
originally deducted taxes for the taxable 
year with respect to which he now 
wishes to make the election. The final 
regulations also provide the following 
additional situations in which the 
Commissioner will normally consent to 
a revocation of a safe harbor election; 

(1) The Internal Revenue Service has 
issued a letter ruling to the electing 
person which adversely affects the 
person's application of the safe harbor 
method, and (2) a corporation that is a 
dual capacity taxpayer becomes a 
member of an affiliated group that 
already contains a member that is a 
dual capacity taxpayer with respect to 
the same country, and immediately prior 
thereto one of such dual capacity 
taxpayers had a safe harbor election in 
effect with respect to the country and 
the other did not. 

Under the proposed regulations, a 
provision of the general tax [e&. 
treatment of an income item, a 
deduction, or a rate) cannot be applied 
in using the safe harbor method if the 
provision doe9 not apply in practice to 
persons other than dual capacity 
taxpayers. A number of comments 
indicated that in many cases it would be 
extremely burdensome for a dual 
capacity taxpayer to establish that a 
provision applies in practice to non-dual 
capacity taxpayers. Paragraph (e)(4)(ii) 
of the final regulations states that a 
provision (including tax rate) that by its 
terms applies to persons other than dual 
capacity taxpayers will generally be 
assumed to be reasonably likely to 
apply in practice to such other persons 
unless the person claiming credit knows 
or has reason to know otherwise. 

Many comments criticized the 
proposed regulations for not allowing a 


credit under the safe harbor method if 
the foreign country does not have a 
general tax. They suggested that either 
the facts and circumstances method 
explicitly deal with this situation or the 
safe harbor method be modified so that 
the tax rate of a neighboring country or 
of the U.S. could be applied. The final 
regulations provide that if a country that 
does not have a general tax imposes a 
levy based on realized net income on a 
dual capacity taxpayer the safe harbor 
formula may be applied using the lower 
of the rate of that levy or the rate 
specified in section 11(b)(5) of the 
Internal Revenue Code (currently 46%). 

Section 1.903-1 

Section 903 provides that the credit 
granted by section 901 shall also be 
available for a tax paid in lieu of a tax 
on income, war profits, or excess profits 
otherwise generally imposed by a 
foreign country or U.S. possession. The 
regulations under section 903 describe 
these taxes. The rules under section 901 
for determining the amount of tax paid 
or accrued by or on behalf of a taxpayer 
also apply to section 903 taxes. 

To qualify as a tax in lieu of a tax on 
income, war profits, or excess profits, a 
levy must satisfy the definition of a tax 
in $ 1.901-2(a)(2). The tax must also be 
in substitution for, and not in addition 
to, a generally imposed income tax. To 
the extent that the amount of the foreign 
tax liability is contingent upon the 
availability of a credit against the 
amount of income tax owed to another 
country, a tax is not in substitution for 
an otherwise generally imposed income 
tax. The comparability requirement in 
temporary regulation $ 4.903-1 (c) is not 
contained in these final regulations. 

Creditability under $ 1.903-1 is not 
dependent on administrative difficulty 
in applying the generally imposed 
income tax. The base of the tax need nol 
bear any relation to realized net income; 
a section 903 tax may be imposed on 
gross receipts, gross income, or a base 
that bears no resemblance to income. A 
taxpayer may be entitled to credit under 
section 903 for a tax with respect to 
certain of its activities, even though the 
taxpayer is also subject to a generally 
imposed income tax on its income from 
other activities. As under section 901. 
each separate levy is evaluated in its 
entirety for all persons subject to the 
lax, and the rules of 5 1901-2A apply to 
dual capacity taxpayers. 

Removal of Temporary Regulations 

These final regulations supersede the 
temporary regulations published in the 
Federal Register (45 FR 75647) on 
November 17. I960; thus, the temporary 
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regulations are removed from 28 CFR. 
The temporary regulations continue to 
apply, however, to taxable years ending 
after June 15.1979. and beginning on or 
before November 14,1983 (if a revenue 
ruling in effect on November 16,1980, is 
inconsistent with the temporary 
regulations, then a taxpayer may choose 
to apply the ruling for any taxable year 
ending on or before December 31.1980). 

Regulatory Flexibility Act and Executive 
Order 12291 

The Internal Revenue Service has 
concluded that these regulations are 
interpretative and thus the notice and 
public comment procedural 
requirements of 5 U.S.C. 553 do not 
apply. Accordingly, these regulations do 
not constitute regulations subject to the 
Regulatory Flexibility Act (5 U.S.C. 
Chapter 6). The Commissioner of 
Internal Revenue has determined that 
these regulations are not subject to 
Executive Order 12291. 

Paperwork Reduction Act of 1980 

The collection of information 
requirements contained in these 
regulations have been submitted to the 
Office of Management and Budget 
(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved by 
OMB. 

Drafting Information 

The principal author of these 
regulations in the Legislation and 
Regulations Division of the Office of 
Chief Counsel. Internal Revenue Service 
is Herman B. Bouma. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
these regulations, both on matters of 
substance and style. 

List of Subjects 

26 CFR §§ 1.861-1 through 1.997-1 

Income taxes. Aliens. Exports, DISC, 
Foreign investment in U.S.. Foreign tax 
credit. Sources of income, United States 
investments abroad. 

26 CFR Part 4 

Income taxes. United States 
investments abroad. Foreign tax credit. 

Adoption of amendments to the 
regulations 

The following amendments to 26 CFR 
Part 1 and 4 are hereby adopted: 


PART 1—(AMENDED] 

Paragraph 1. A new $ 1.901-2 is added 
immediately after $ 1.901-1 to read as 
follows: 

5 1.901-2 Income, war profit*, or excess 
profit* tax paid or accrued. 

(a) Definition of income, war profits, 
or excess profits tax ,—(1) In general. 
Section 901 allows a credit for the 
amount of income, war profits or excess 
profits tax (referred to as "income tax" 
for purposes of this section and 
55 1.901-2A and 1.903-1) paid to any 
foreign country. Whether a foreign levy 
is an income tax is determined 
independently for each separate foreign 
levy. A foreign levy is an income tax if 
and only if— 

(1) It is a tax; and 

(ii) The predominant character of that 
tax is that of an income tax in the U.S. 
sense. 

Except to the extent otherwise 
provided in paragraphs (a)(3)(ii) and (c) 
of this section, a tax either is or is not an 
income tax, in its entirety, for all 
persons subject to the tax. Paragraphs 
(a), (b) and (c) of this section define an 
income tax for purposes of section 901. 
Paragraph (d) of this section contains 
rules describing what constitutes a 
separate foreign levy. Paragraph (e) of 
this section contains rules for 
determining the amount of tax paid by a 
person. Paragraph (f) of this section 
contains rules for determining by whom 
foreign tax is paid. Paragraph (g) of this 
section contains definitions of the terms 
"paid by," "foreign country," and 
"foreign levy." Paragraph (h) of this 
section states the effective date of this 
section. 

(2) Tax. —(i) In general. A foreign levy 
is a tax if it requires a compulsory 
payment pursuant to the authority of a 
foreign country to levy taxes. A penalty, 
fine, interest, or similar obligation is not 
a tax. nor is a customs duty a tax. 
Whether a foreign levy requires a 
compulsory payment pursuant to a 
foreign country’s authority to levy taxes 
is determined by principles of U.S. law 
and not by principles of law of the 
foreign country. Therefore, the assertion 
by a foreign country that a levy is 
pursuant to the foreign country's 
authority to levy taxes is not 
determinative that, under U.S. 
principles, it is pursuant thereto. 
Notwithstanding any assertion of a 
foreign country to the contrary, a foreign 
levy is not pursuant to a foreign 
country's authority to levy taxes, and 
thus is not a tax. to the extent a person 
subject to the levy receives (or will 
receive), directly or indirectly, a specific 
economic benefit (as defined in 


paragraph (a)(2)(ii)(B) of this section) 
from the foreign country in exchange for 
payment pursuant to the levy. Rather, to 
that extent, such levy requires a 
compulsory payment in exchange for 
such specific economic benefit. If. 
applying U.S. principles, a foreign levy 
requires a compulsory payment 
pursuant to the authority of a foreign 
country to levy taxes and also requires a 
compulsory payment in exchange for a 
specific economic benefit, the levy is 
considered to have two distinct 
elements: a tax and a requirement of 
compulsory payment in exchange for 
such specific economic benefit. In such a 
situation, these two distinct elements of 
the foreign levy (and the amount paid 
pursuant to each such element) must be 
separated. No credit is allowable for a 
payment pursuant to a foreign levy by a 
dual capacity taxpayer (as defined in 
paragraph (a)(2)(ii)(A) of this section) 
unless the person claiming such credit 
establishes the amount that is paid 
pursuant to the distinct element of the 
foreign levy that is a tax. See paragraph 
(a](2)(ii) of this section and 5 1.901-2A. 

(ii) Dual capacity taxpayers.—{ A) In 
general. For purposes of this section and 
55 1.901-2A and 1.903-1, a person who 
is subject to a levy of a foreign state or 
of a possession of the United States or 
of a political subdivision of such a state 
or possession and who also, directly or 
indirectly (within the meaning of 
paragraph (a)(2)(ii)(E) of this section) 
receives (or will receive) a specific 
economic benefit from the state or 
possession or from a political 
subdivision of such state or possession 
or from an agency or instrumentality of 
any of the foregoing is referred to as a 
"dual capacity taxpayer." Dual capacity * 
taxpayers are subject to the special 
rules of { 1.901-2A. 

(B) Specific economic benefit. For 
purposes of this section and 55 1901-2A 
and 1.903-1, the term "specific economic 
benefit" means an economic benefit that 
is not made available on substantially 
the same terms to substantially all 
persons who are subject to the income 
tax that is generally imposed by the 
foreign country, or, if there is no such 
generally imposed income tax. an 
economic benefit that is not made 
available on substantially the same 
terms to the population of the country in 
genera). Thu9. a concession to extract 
government-owned petroleum is a 
specific economic benefit, but the right 
to travel or to ship freight on a 
government-owned airline is not. 
because the latter, but not the former is 
made generally available on 
substantially the same terms. An 
economic benefit includes property; a 
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service; a fee or other payment; a right 
to use. acquire or extract resources, 
patents or other property that a foreign 
country owns or controls (within the 
meaning of paragraph (a)(Z)(ii)(D) of this 
section); or a reduction or discharge of a 
contractual obligation. It does not 
include the right or privilege merely to 
engage in business generally or to 
engage in business in a particular form. 

(C) Pension . unemployment and 
disability fund payments. A foreign levy 
imposed on individuals to finance 
retirement, old-age, death, survivor, 
unemployment, illness, or disability 
benefits, or for some substantially 
similar purpose, is not a requirement of 
compulsory payment in exchange for a 
specific economic benefit, as long as the 
a mounts required to be paid by the 
individuals subject to the levy are not 
computed on a basis reflecting the 
respective ages, life expectancies or 
similar characteristics of such 
individuals. 

(D) Control of property. A foreign 
country controls property that it does 
not own if the country exhibits 
substantial indicia of ownership with 
aspect to the property, for example, by 
bolh regulating the quantity of property 
that may be extracted and establishing 
the minimum price at which it may be 
deposed of. 

(E) Indirect receipt of a benefit A 
person is considered to receive a 
specific economic benefit indirectly if 
another person receives a specific 
economic benefit and that other 
person¬ 
al Owns or controls, directly or 

indirectly, the first person or frowned or 
controlled, directly or indirectly, by the 
first person or by the same persons that 
own or control, directly or indirectly, the 
first person: or 

(2) Engages in a transaction with the 
lrst Person under terms and conditions 
such that the first person receives, 
erectly or indirectly, all or part of the 
value of the specific economic benefit 

01 Predominant character. Hie 
predominant character of a foreign tax 
" '"“I of an income tax in the U.S. 
s<>nse— 

11 1 If. wiihin the meaning of paragraph 
b HJ) of >hl* section, the foreign tax is 
likely to reach net gain in the normal 
uri umstancea in which it applies. 

(u) But only to the extent that liability 
fur Ihe tax is not dependent, within the 
meaning of paragraph (c) of this section. 
D > its terms or otherwise, on the 
availability of a credit for the tax 
“K-nnst income tax liability to another 
country.. 

lb) Netaain. — (l) In general. A foreign 
ax 18 to reach net gain in the 
normal circumstances in which it 


applies if and only if the tax. judged on 
the basis of its predominant character, 
satisfies each of the realization, gross 
receipts, and net income requirements 
set forth in paragraphs (b)(2). (b)(3) and 
(b)(4), respectively, of this section. 

(2) Realization. —(i) In general. A 
foreign tax satisfies the realization 
requirement if. judged on the basis of its 
predominant character, it is imposed— 

(A) Upon or subsequent to the 
occurrence of events (“realization 
events*’) that would result in the 
realization of income under the income 
tax provisions of the Internal Revenue 
Code; 

(B) Upon the occurrence of an event 
prior to a realization event (a 
“prerealization event”) provided the 
consequence of such event is the 
recapture (in whole or part) of a tax 
deduction, tax credit or other tax 
allowance previously accorded to the 
taxpayer; or 

(C) Upon the occurrence of a 
prerealization event, other than one 
described in paragraph (b)(2)(i)(B) of 
this section, but only if the foreign 
country does not, upon the occurrence of 
a later event (other than a distribution 
or a deemed distribution of the income), 
impose tax (“second tax”) with respect 
to the income on which tax is imposed 
by reason of such prerealization event 
(or, if it does impose a second tax. a 
credit or other comparable relief is 
available against the liability for such a 
second tax for tax paid on the 
occurrence of the prerealization event) 
and— 

(1) The imposition of the tax upon 
such prerealization event is based on 
the difference in the values of property 
at the beginning and end of a period; or 

(2) The prerealization event is the 
physical transfer, processing, or export 
of readily marketable property (as 
defined in paragraph (b)(2)(iii) of this 
section). 

A foreign tax that, judged on the basis of 
its predominant character, is imposed 
upon the occurrence of events described 
in this paragraph (b)(2)(i) satisfies the 
realization requirement even if it is also 
imposed in some situations upon the 
occurrence of events not described in 
this paragraph (b)(2)(i). For example, a 
foreign tax that, judged on the basis of 
its predominant character, is imposed 
upon the occurrence of events described 
in this paragraph (b)(2)(i) satisfies the • 
realization requirement even though the 
base of that tax also includes imputed 
rental income from a personal residence 
used by the owner and receipt of stock 
dividends of a type described in section 
305(a) of the Internal Revenue Code. As 
provided in paragraph (a)(1) of this 


section, a tax either is or is not an 
income tax. fn its entirety, for ail 
persons subject to the tax; therefore, a 
foreign tax described in the immediately 
preceding sentence satisfies the 
realization requirement even though 
some persons subject to the tax will on 
some occasions not be subject to the tax 
except with respect to such imputed 
rental income and such stock dividends. 
However, a foreign tax based only or 
predominantly on such imputed rental 
income or only or predominantly on 
receipt of such stock dividends does not 
satisfy the realization requirement 

(ii) Certain deemed distributions. A 
foreign tax that does not satisfy the 
realization requirement under paragraph 
(b)(2](i) of this section is nevertheless 
considered to meet the realization 
requirement if it is imposed with respect 
to a deemed distribution [e&, by a 
corporation to a shareholder) of 
amounts that meet the realization 
requirement in the hands of the person 
that, under foreign law. is deemed to 
distribute such amount, but only if the 
foreign country does not. upon the 
occurrence of a later event (eg., an 
actual distribution), impose tax (“second 
tax") with respect to the income on 
which tax was imposed by reason of 
such deemed distribution (or, if it does 
impose a second tax, a credit or other 
comparable relief is available against 
the liability for such a second tax for tax 
paid with respect to the deemed 
distribution). 

(iii) Readily marketable property. 
Property is readily marketable if— 

(A) It is stock in trade or other 
property of a kind that property would 
be included in inventory if on hand at 
the close of the taxable year or if it is 
held primarily for sale to customers in 
the ordinary course of business, an 

(B) it can be sold on the open market 
without further processing or it is 
exported from the foreign country. 

(iv) Examples . The provisions of 
paragraph (b)(2) of this section may be 
illustrated by the following examples: 

Example (If. Residents of country X ore 
subject lo a tax of 10 percent on the aggregate 
net appreciation in fair market value during 
the calendar year of all shares of stock held 
by them at the end of the year. In addition, all 
such residents are subject to a country X tax 
that qualifies as an income tax within the 
meaning of paragraph (a)(1) of this section. 
Included in the base of the Income tax are 
gains and losses realized on the sale of stock, 
and the basis of stock for purposes of 
determining such gain or loss is its cost. The 
operation of the stock appreciation tax and 
the income tax as applied to sales of stock is 
exemplified as follows: T3A, a resident of 
country X. purchases stock in June, 1983 for 
lOOu (units of country X currency) and sells it 
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In May. 1985 for 160u. On December 31,1983. 
Ihe stock is worth 120u and on December 31. 

1984, it is worth 155u. Pursuant to the stock 
appreciation tax. A pays 2u for 1983 (10 
percent of (120u- 100u)). 3.5u for 1984 (10 
percent of (155u- 120uj), and nothing in 1985 
because no stock was held at the end of that 
year. For purposes of the income tax. A must 
include 60u (160u-100u) in his income for 

1985. the year of sale. Pursuant to paragraph 
(b)(2)(i)(C) of this section, the stock 
appreciation tax does not satisfy the 
realization requirement because country X 
imposes a second tax upon the occurrence of 
a later event (».♦ the sale of stock) with 
respect to the income that was taxed by the 
stod( appreciation tax and no credit or 
comparable relief is available against such 
second tax for the stock appreciation tax 
paid. 

Example (2 / The facts are the same as In 
example (1) except that if stock was held on 
the December 31 last preceding the date of its 
sale, the basis of such stock for purposes of 
computing gain or loss under the income tax 
is the value of the stock on such December 
31. Thus, in 1985. A includes only 5u (160u— 
155u) as income from the sale for purposes of 
the Income tax. Because the income tax 
imposed upon the occurrence of a later event 
(the sale) does not impose a tax with respect 
to the income that was taxed by the stock 
appreciation tax. the stock appreciation tax 
satisfies the realization requirement. The 
result would be the same if. instead of a basis 
adjustment to reflect taxation pursuant to the 
stock appreciation tax. the country X income 
tax allowed o credit (or other comparable 
relief) to take account of the stock 
appreciation tax. If a credit mechanism is 
used, see also paragraph (e)(4)(i) of this 
section. 

Example (3). Country X imposes a tax on 
the realized net income of corporations that 
do business in country X. Country X also 
imposes a branch profits tax on corporations 
organized under the law of a country other 
than country X that do business in country X. 
The branch profits tax is imposed when 
realized net income is remitted or deemed to 
be remitted by branches in country X to home 
offices outside of country X. The branch 
profits tax is imposed subsequent to the 
occurrence of events that would result in 
realization of income (j’.e, by corporations 
subject to such tax) under the income tax 
provisions of the Internal Revenue Code*, 
thus, in accordance with paragraph 
(b)(2)(i)(A) of this section, the branch profits 
tax satisfies the realization requirement. 

Example (4). Country X imposes a tax on 
the realized net income of corporations that 
do business In country X (the "country X 
corporate tax"). Country X also imposes a 
separate tax on shareholders of such 
corporations (the "country X shareholder 
tax"). The country X shareholder tax Is 
imposed on the sum of the actual 
distributions received during the taxable year 
by such a shareholder from the corporation’s 
realized net income for that year (/.«., income 
from past years is not taxed in a later year 
when it is actually distributed) plus the 
distributions deemed to be received by such 
a shareholder. Deemed distributions are 
defined as (A) a shareholder’s pro rata share 


of the corporation's realized net income for 
the taxable year, less (B) such shareholder's 
pro rata share of the corporation’s country X 
corporate tax for that year, less (C) actual 
distributions made by such corporation to 
such shareholder from such net income. A 
shareholder's receipt of actual distributions is 
a realization event within the meaning of 
paragraph (b)(2)(i)(A) of this section. The 
deemed distributions are not realization 
events, but they are described in paragraph 
(b)(2)(H) of this section. Accordingly, the 
country X shareholder tax satisfies the 
realization requirement. 

(3) Gross receipts. —(i) In general. A 
foreign tax satisfies the gross receipts 
requirement if. judged on the basis of its 
predominant character, it is imposed on 
the basis of— 

(A) Gross receipts; or 

(B) Gross receipts computed under a 
method that is likely to produce an 
amount that is not greater than fair 
market value. 

A foreign tax that, judged on the basis of 
its predominant character, is imposed on 
the basis of amounts described in this 
paragraph (b)(3)(i) satisfies the gross 
receipts requirement even if it is also 
imposed on the basis of some amounts 
not described in this paragraph (b)(3](i). 

(ii) Examples . The provisions of 
paragraph (b)(3)(i) of this section may be 
illustrated by the following examples: 

Example (1). Country X imposes a 
"headquarters company tax" on country X 
corporations that serve as regional 
headquarters for affiliated nonresident 
corporations, and this tax is a separate t/ix 
within the meaning of paragraph (d) of this 
section. A headquarters company for 
purposes of this tax is a corporation that 
peforms administrative, management or 
coordination functions solely for nonresident 
affiliated entities. Due to the difficulty of 
determining on a case-by-case basis the 
arm’s length gross receipts that headquarters 
companies would charge affiliates for such 
services, gross receipts of a headquarters 
company are deemed, for purposes of this 
tax. to equal 110 percent of the business 
expenses incurred by the headquarters 
company. It is established that this formula is 
likely to produce an amount that is not 
flieater than the fair market value of arm’s 
length gross receipts from such transactions 
with affiliates. Pursuant to paragraph 
(b)(3)(i)(B) of this section, the headquarters 
company tax satisfies the gross receipts 
requirement. 

Example (2). The facts ore the same as in 
Example (1). with the added fact that in the 
case of a particular taxpayer. A, the formula 
actually produces an amount that is 
substantially greater than the fair market 
value of arm’s length gross receipts from 
transactions with affiliates. As provided in 
paragraph (a) (1) of this section, the 
headquarters company tax either is or is not 
an income tax, in its entirety, for all persons 
subject to the tax. Accordingly, the result is 
the same as in example (1) for all persons 
subject to the headquarters company tax. 
including A. 


Example (3). Country X imposes a separate 
tax (within the meaning of paragraph (d) of 
this section) on income from the extraction of 
petroleum. Under that tax. gross receipts 
from extraction income are deemed to equal 
105 percent of the fair market value of 
petroleum extracted. This computation is 
designed to produce an amount that is greater 
than the fair market value of actual gross 
receipts; therefore, the tax on extraction 
income is not likely to produce an amount 
that is not greater than fair market value. 
Accordingly, the tax on extraction income 
does not satisfy the gross receipts 
requirement However, if the tax satisfies the 
criteria of { 1.9G3-1 (h), it is a tax in Ueu of an 
income tax. 

(4) Net income. —(i) In general. A 
foreign tax satisfies the net income 
requirement if, judged on the basis of its 
predominant character, the base of the 
tax is computed by reducing gross 
receipts (including gross receipts as 
computed under paragraph (b)(3)(i(B) of 
this section) to permit— 

(A) Recovery of the significant costs 
and expenses (including significant 
capital expenditures) attributable, under 
reasonable principles, to such gross 
receipts; or 

(b) Recovery of such significant costs 
and expenses computed under a method 
that is likely to produce an amount that 
approximates, or is greater than, 
recovery of such significant costs and 
expenses. 

A foreign tax law permits recovery of 
significant costs and expenses even if 
such costs and expenses are recovered 
at a different time than they would be if 
the Internal Revenue Code applied, 
unless the time of recovery is such that 
under the circumstances there is 
effectively a denial of such recovery. For 
example, unless the time of recovery is 
such that under the circumstances there 
is effectively a dental of such recovery, 
the net income requirement is satisfied 
where items deductible under the 
Internal Revenue Code are capitalized 
under the foreign tax system and 
recovered either on a recurring basis 
over time or upon the occurrence of 
some future event or where the recovery 
of items capitalized under the Internal 
Revenue Code occurs less rapidly under 
the foreign tax system. A foreign tax law 
that does not permit recovery of one or 
more significant costs or expenses, but 
that provides allowances that effectively 
compensate for nonrecovery of such 
significant costs or expenses, is 
considered to permit recovery of such 
costs or expenses. Principles used in the 
foreign tax law to attribute costs and 
expenses to gross receipts may be 
reasonable even if they differ from 
principles that apply under the Internal 
Revenue Code (e.g., principles that app > 








Fedora! Register / Vol, 48, No. 198 / Wednesday, October 12. 1983 / Rules and Regulations 46279 


under section 265, 465 or 861(b) of the 
Internal Revenue Code). A foreign tax 
whose base, judged on the basis of its 
predominant character, is computed by 
reducing gro9S receipts by items 
described in paragraph (b)(4)(i)(A) or (B) 
of this section satisfied the net income 
requirement even if gross receipts are 
not reduced by some such items. A 
foreign tax whose base is gross receipts 
or gross income doe9 not satisfy the net 
income requirement except in the rare 
situation where that tax is almost 
certain to reach some net gain in the 
normal circumstances in which it 
applies because costs und expenses will 
almost never be so high as to offset 
gross receipts or gross income, 
respectively, and the rate of the tax is 
such that after the tax is paid persons 
subject to the tax are almost certain to 
have net gain. Thus, a tax on the gross 
receipts or gross income of businesses 
can satisfy the net income requirement 
only if businesses subject to the tax are 
almost certain never to incur a loss 
(after payment of the tax). In 
determining whether a foreign tax 
satisfied the net income requirement, it 
is immaterial whether gross receipts are 
reduced, in the base of the tax, by 
another tax. provided that other tax 
satisfies the realization, gross receipts 
and net income requirements. 

(ii) Consolidation of profits and 
losses. In determining whether a foreign 
lax satisfies the net income requirement, 
one of the factors to be taken into 
account is whether, in computing the 
base of the tax. a loss incurred in one 
activity (e.g., a contract area in the case 
of oil and gas exploration) in a trade or 
business Is allowed to offset profit 
earned by the same person in another 
activity (e.g.. a separate contract area) 
in the same trade or business. If such an 
offset is allowed, it is immaterial 
whether the offset may be made in the 
taxable period in which the loss is 
incurred or only in a different taxable 
period, unless the period is such that 
under the circumstances there is 
effectively a denial of the ability to 
offset the loss against profit. In 
determining whether a foreign tax 
aatisfies the net income requirement, it 
is immaterial that no such offset is 
allowed If a loss incurred in one such 
activity may be applied to offset profit 
earned in that activity in a different 
taxable period, unless the period is such 
that under the circumstances there is 
effectively a denial of the ability to 
offset such loss 

gainst profit. In determining whether a 
loreign tax satisfies the net income 
requirement* it is immaterial whether a 
Person s profits and losses from one 


trade or business (e.g.. oil and gas 
extraction) are allowed to offset its 
profits and losses from another trade or 
business, (e. g.. oil and gas refining and 
processing) or whether a person’s 
business profits and losses and its 
passive investment profits and losses 
are allowed to offset each other in 
computing the base of the foreign tax. 
Moreover, it is immaterial whether 
foreign law permits or prohibits 
consolidation of profits and losses of 
related persons, unless foreign law 
requires separate entities to be used to 
carry on separate activities in the same 
trade or business. If foreign law requires 
that separate entities carry on such 
separate activities, the determination 
whether the net income requirement is 
satisfied is made by applying the same 
considerations as if such separate 
activities were carried on by a single 
entity. 

(iii) Carryovers. In determining 
whether a foreign tax satisfies the net 
income requirement, it is immaterial 
except as otherwise provided in 
paragraph (b)(4](ii) of this section, 
whether losses incurred during one 
taxable period may be carried over to 
offset profits incurred in different 
taxable periods. 

(iv) Examples. The provisions of this 
paragraph (b)(4) may be illustrated by 
the following examples: 

Example (t). Country X imposes an income 
tax on corporations engaged in business in 
country X; however, that income tax is not 
applicable to banks. Country X also imposes 
a tax (the “bank tax’*) of 1 percent on the 
gross amount of interest income derived by 
banks from branches in country X: no 
deductions are allowed. Banks doing 
business in country X incur very substantial 
coats and expenses (e.g. interest expense) 
attributable to their interest income. The 
bank tax neither provides for recovery of 
significant costs and expenses nor provides 
any allowance that significantly compensates 
for the tack of such recovery. Since such 
banks are not almost certain never to incur a 
loss on their interest income from branches in 
country X. the bank tax does not satisfy the 
net income requirement. However, if the tax 
on corporations is generally imposed the 
bank tax satisfies the criteria of $ 1 903-1 (a) 
and therefore is a tax in lieu of an income 
tax. 

Example (2). Country X law imposes an 
income tax on persons engaged in business in 
country X. The base of that tax is realized net 
income attributable under reasonable 
principles to such business. Under the tax 
law of country X. a bank is not considered to 
be engaged In business in country X unless it 
has a branch in country X and interest 
income earned by a bank from a loan to a 
resident of country X is not considered 
attributable to business conducted by the 
bank in country X unless a branch of the 
bank in country X performs certain 
significant enumerated activities, such as 


negotiating the loan. Country X also imposes 
a tax (the "bank tax") of 1 percent on the 
gross amount of interest income ramed by 
banks from loans to residents of country X if 
such banks do not engage in business in 
country X or if such Interest income is not 
considered attributable to business 
conducted In country X. For the same reasons 
as are set forth in example (1). the bank tax 
does not satisfy the net income requirement. 
However, if the tax on persons engaged in 
business in country X is generally imposed 
the bank tax satisfies the criteria of $ 1.903- 
1(a) and therefore Is a tax in lieu of an 
income tax. 

Example (3). A foreign tax is imposed at 
the rate of 40 percent on the amount of gross 
wages realized by an employee: no 
deductions are allowed Thus, the tax law 
neither provides for recovery of costs and 
expenses nor provides any allowance that 
effectively compensates for the lack of such 
recovery. Because costs and expenses of 
employees attributable to wage income are 
almost always insignificant compared to the 
gross wages realized such costs and 
expenses will almost always not be so high 
as to offset the gross wages and the rate of 
the tax Is such that, under the circumstances, 
after the tax is paid employees subject to the 
tax are utmost certain to have net gain. 
Accordingly, the tax satisfies the net income 
requirement. 

Example (4). Country X imposes a tax at 
the rate of 48 percent of the "taxable income** 
of nonresidents of country X. ‘Taxable 
income" for purposes of the tax is defined as 
gross receipts received from residents of 
country X who furnish specified types of 
services to customers who are residents of 
country X (regardless of whether the services 
to which the receipts relate are performed 
ovithin or outside country X) less deductions 
that permit recovery of the significant costs 
and expenses (including significant capital 
expenditures) attributable under reasonable 
principles to such gross receipts. The country 
X tax satisifies the net income requirement. 

Example ($), Each of country X and 
province Y (a political subdivision of country 
X) Imposes a tax on corporations, called the 
"country X income tax" and the "province Y 
income tax," respectively. Each tax has an 
identical base, which is computed by 
reducing a corporation's gross receipts by 
deductions that, based on the predominant 
character of the tax. permit recover)- of the 
significant costs and expenses (including 
significant capital expenditures) attributable 
under reasonable principles to such gross 
receipts. The country X income tax does not 
allow a deduction for the province Y income 
tax for which a taxpayer is liable, nor docs 
the province Y income tax allow a deduction 
for the country X income tax for which a 
taxpayer is liable. As provided in paragraph 
(d)(1) of this section, each of the country X 
income tax and the province Y income tax is 
a separate levy. Both of these levies satisfy 
the net income requirement: the fact that 
neither levy's base allows a deduction for the 
other levy is immaterial in reaching that 
determination. 
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(c) Soak-up taxes. —(1) In general. 
Pursuant to paragraph (a)(3)(H) of this 
section, the predominant character of a 
foreign tax that satisfies the requirement 
of paragraph (u)(3)(i) of this section is 
that of an income tax in the U.S. sense 
only to the extent that liability for the 
foreign tax is not dependent (by its 
terms or otherwise) on the availability 
of a credit for the tax against income tax 
liability to another country; Liability for 
foreign tax fs dependent on the 
availability of a credit for the foreign tax 
against income tax liability to another 
country only if and to the extent that the 
foreign tax would not be imposed on the 
taxpayer but for the availability of such 
a credit. See also { 1.903-1(b)(2). 

(2) Examples . The provisions of 
paragraph (c)(1) of this section may be 
illustrated by following examples: 

Example (1). Country X imposes a tsx on 
the receipt of royalties from tourers in 
country X by nonresident* of country X. The 
tax is 15 percent of the gross amount of such 
royalties unless the recipient is a resident of 
the United States or of country A. B, (X or D. 
in which case the tax Is 20 percent of the 
gross amount of such royalties. Like the 
United States, each of countries A. B. C. and 
D allows its residents a credit against the 
income tax otherwise payable to it for 
income taxes paid to other countries. Because 
the 20 percent rate applies only to residents 
of countries which allow a credit for taxes 
paid to other countries and the 15 percent 
rate applies to residents of countries which 
do not allow such a credit, one-fourth of tho 
country X tax would not be imposed on 
residents of the United States but for the 
availability of such a credit. Accordingly, 
one-fourth of the country X tax imposed on 
residents of the United States who receive 
royalties from source* in country X is 
dependent on the availability of a credit for 
the country X tax against income tax liability 
to another country. 

Example (2). Country X imposes a tax on 
the realized net income derived by all 
nonresidents from carrying on a trade or 
business in country X Although country X 
law does not prohibit other nonresidents from 
carrying on business in country X. United 
States persons are the only nonresidents of 
country X that carry on business in country X 
in 1984 The country X tax would be imposed 
in Its entirety on a nonresident of country X 
irrespective of the availability of a credit for 
country X tax against income lax liability to 
another country. Accordingly, no portion of 
that tax is dependent on the availability of 
such a credit 

Example (3). Country X imposes tax on the 
realized net income of all corporations 
incorporated in country X. Country X allows 
a tax holiday to qualifying corporations 
incorporated in country X that are owned by 
nonresidents of country X. pursuant to which 
no country X tax is imposed on the net 
income of a qualifying corporation for the 
first ten years of its operations in country X 
A corporation qualifies for the tax holiday if 
i! meets certain minimum investment criteria 


and if the development office of country X 
certifies that in its opinion the operations of 
the corporation will be consistent with 
specified development goals of country X. 

The development office will not so certify to 
any corporation owned by persons resident 
in countries that allow a credit (such as that 
available under section 902 of the Internal 
Revenue Code) for country X tax paid by a 
corporation incorporated in country X. In 
practice, tax holidays are granted to a large 
number of corporations, but country X tax is 
imposed on a significant number of other 
corporations incorporated in country X (*.#. 
those owned by country X persons and those 
which have had operations for more than 10 
years) in addition to corporations denied a 
tax holiday because their shareholders 
qualify for a credit for the country X tax 
against income tax liability to another 
country. In the case of corporations denied a 
tax holiday because they have U.S. 
shareholders, no portion of the country X tax 
during the period of the denied 18-year tax 
holiday is dependent on the availability of a 
credit for the country X lax against income 
tax liability to another country. 

Example (4). The farts are the same es in 
example (3). except that corporations owned 
by persons resident in countries that will 
allow a credit for country X tax at the time 
when dividends are distributed by the 
corporations are granted a provisional tax 
holiday. Under the provisional lax holiday, 
instead of relieving such a corporation from 
country X tax for 10 years, liability for such 
tax is deferred until the corporation 
distributes dividends. The result is the same 
as in example (3). 

(d) Separate levies. —(1) In general 
For purposes of sections 901 and 903. 
whether a single levy or separate levies 
are imposed by a foreign country 
depends on U.S. principles and not on 
whether foreign law imposes the levy or 
levies in a single or separate statutes. A 
levy imposed by one taxing authority 
(<?.g.. the national government of a 
foreign country) is always separate for 
purposes of sections 901 and 903 from a 
levy imposed by another taxing 
authority (e.g„ a political subdivision of 
that foreign country). Levies are not 
separate merely because different rates 
apply to different taxpayers. For 
example, a foreign levy identical to the 
tax imposed on U.S. citizens and 
resident alien individuals by section 1 of 
the Interna! Revenue Code is a single 
levy notwithstanding the levy has 
graduated rates and applies different 
rate schedules to unmarried individuals, 
married individuals who file separate 
returns and married individuals who file 
joint returns. In general, levies are not 
separate merely because some 
provisions determining the base of the 
levy apply, by their terms or in practice, 
to some, but not all. persons subject to 
the levy. For example, a foreign levy 
identical to the tax imposed by section 
11 of the Internal Revenue Code is a 


single levy even though some provisions 
apply by their terms to some but not all 
corporations subject to the section 11 
tax [e.g.. section 465 is by its terms 
applicable to corporations described in 
sections 465(a)(1)(B) and 465(a)(1)(C), 
but not to other corporations), and even 
though some provisions apply in 
practice to some but not all corporations 
subject to the section 11 tax (*.g.. section 
611 does not. in practice, apply to any 
corporation that does not have a 
qualifying interest in the type of 
property described in section 611(a)). 
However, where the base of a levy is 
different in kind, and not merely in 
degree, for different classes of persons 
subject to the levy, the levy is 
considered for purposes of sections 901 
and 903 to impose separate levies for 
such classes of persons. For example, 
regardless of whether they are 
contained in a single or separate foreign 
statutes, a foreign levy identical to the 
tax imposed by section 871(b) of the 
Internal Revenue Code is a separate 
levy from a foreign levy identical to the 
tax imposed by section 1 of the Internal 
Revenue Code as it applies lo persons 
other than those described in section 
871(b). and foreign levies identical to the 
taxes imposed by sections 11, 541,881. 
882,1491 and 3111 of the Internal 
Revenue Code are each separate levies, 
because the base of each of those levies 
differs in kind, and not merely in degree, 
from the base of each of the others. 
Accordingly, each such levy must be 
analyzed separately to determine 
whether it is an Income tax within the 
meaning of paragraph (a)(1) of this 
section and whether it is a tax in lieu of 
an income tax within the meaning of 
paragraph (a) of 5 1 903-1. Where 
foreign law imposes a levy that is the 
sum of two or more separately 
computed amounts, and each such 
amount is computed by reference to a 
separate base, separate levies are 
considered, for purposes of sections 901 
and 903, to be Imposed. A separate base 
may consist, for example, of a particular 
type of income or of an amount 
unrelated to income, e.g.. wages paid. 
Amounts are not separately computed if 
they are computed separately merely for 
purposes of a preliminary computation 
and are then combined as a single base. 
In the case of levies that opply to dual 
capacity taxpayers, sec also § 1.901- 
2A(a].ill (2) Contractual modifications. 
Notwithstanding paragraph (d)(1) of this 
section, if foreign law imposing a levy is 
modified for one or more persons 
subject to the levy by a contract entered 
into by such person or persons and the 
foreign country, then foreign law is 
considered for purposes of sections 901 
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iiui 903 to impose a separate levy for all 
persons to whom such contractual 
modification of the levy applies, as 
contrasted to the levy as applied to all 
persons to whom such contractual 
modification does not apply. In applying 
the provisions of paragraph (c) of this 
section to a tax as modified by such a 
contract, the provisions of $ 1.903- 
1(b)(2) shall apply. 

(3) Examples, The provisions of 
paragraph (d)(1) of this section may be 
illustrated by the following examples: 

Example (l), A foreign statute imposes a 
levy on corporations equal to the sum of 15% 
of thr corporation's realized net income plus 
3% of itH net worth. As the levy is the sum of 
t*o separately computed amounts, each of 
which is computed by reference to a separate 
base, each of the portion of the levy based on 
income and the portion of the levy based on 
«t worth is considered, for purposes of 
lections 901 and 903. to be a separate levy. 

Example (2JL A foreign statute imposes a 
levy on nonresident alien individuals 
in*logout to the taxes imposed by section 
FI of the Internal Revenue Code. For the 
ume reasons as set forth in example (1), 
each of the portion of the foreign levy 
analogous to the tax imposed by section 
FI (a) and the portion of the foreign levy 
analogous to the tax imposed by sections 871 
(b) and 1, is considered, for purposes of 
lections 901 and 903. to be a separate levy. 

Example (3 )t A single foreign statute or 
wpamte foreign statutes impose a foreign 
levy that is the sum of the products of 
*p*cified rates applied to specified bases, as 
follow s; 



Rata 

1P*W0 

Ha ncome kom waning 

45 

nconti *on ffttrufacttsng . 

55 

Ha roowH fro** tochmcai tamest. 

60 

Ha i**™ *** o** mivicm . . _ 

45 

rtoffn wumrani ... _ 

15 

*oe*r«**co»i»a*om__ 
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fo computing each such base, deductible 
e*pendj!urrs are allocated to type of income 
rc aerate. If allocated deductible 
rxpenditunm exceed the gross amount of a 
specsftiwi type of income, the excess may not 
** applied against Income of ■ different 
•peafuHj type. Accordingly, the levy ts the 
of leveral separately computed amounts, 
f »ch of which is computed by reference to a 
^rate base. Each of the levies on mining 
income, manufacturing net income, 
e hniuil service* net income, other services 
income, investment net income and other 
income la. therefore considered for 
PwpovM of sections 901 and 903. to be a 
levy. 

Example(4). The facts are the same as in 
(31. except that excess deductible 
npemittures allocated to one type of income 
applied against other types of income to 
the same rate applies. The levies on 
in K np * income and other services net 
together are considered, for purposes 
t*° Ct i 0rU 801 and 903. to be a single levy 
d *M>lte a separate preliminary 


computation of the bases, by reason of the 
permitted application of excess allocated 
deductible expenditures, the bases are not 
separately computed. For the same reason, 
the levies on manufacturing net income, 
technical services net income and other net 
income together are considered, for purposes 
of sections 901 and 903. to be a single levy. 
The levy on investment net income is 
considered, for purposes of sections 901 and 
903. to be a separate levy. These results are 
not dependent on whether the application of 
excess allocated deductible expenditures to a 
different type of income, as described above, 
is permitted in the same taxable period in 
which the expenditures are taken into 
account for purposes of the preliminary 
computation, or only in a different (e.g., later) 
taxable period. 

Example (5). The facts are the same as in 
example (3), except that excess deductible 
expenditures allocated to any type of income 
other than investment income are applied 
against the other types of income (including 
investment income) according to a specified 
set of priorities of application. Excess 
deductible expenditures allocated to 
investment income are not applied against 
any other type of income. For the reason 
expressed in example (4). all of the levies are 
together considered, for purposes of sections 
901 and 903. to be a single levy. 

(e) Amount of Income tax that is 
creditable.—In general. Credit is 
allowed under section 901 for the 
amount of income tax (within the 
meaning of paragraph (a)(1) of this 
section) that is paid to a foreign country 
by the taxpayer. The amount of income 
tax paid by the taxpayer is determined 
separately for each taxpayer. 

(2) Refunds and credits.-fi) In general 
An amount is not tax paid to a foreign 
country to the extent that it is 
reasonably certain that the amount will 
be refunded, credited, rebated, abated, 
or forgiven. It is not reasonably certain 
that an amount will be refunded, 
credited, rebated, abated, or forgiven if 
the amount is not greater than a 
reasonable approximation of final tax 
liability to the foreign country. 

(ii) Examples . the provisions of 
paragraph (e)(2)(i) of this section may be 
illustrated by the following examples: 

Example f//. The internal law of country X 
imposes a 25 percent tax on the gross amount 
of interest from sources in country X that is 
received by a nonresident of country X. 
Country X law imposes the tax on the 
nonresident recipient and requires any 
resident of country X that pays such interest 
to a nonresident to withhold and pay over to 
country' X 25 percent of such interest, which 
is applied to offset the recipient's liability for 
the 25 percent tax. A tax treaty between the 
United States and country X overrides 
internal law of country X and provides that 
country X may not tax interest received by a 
resident of the United States from a resident 
of cottptry X at a rate in excess of 10 percent 
of the gross amount of such interest. A 
resident of the United States may claim the 


benefit of the treaty only by applying for a 
refund of the excess withheld amount (15 
percent of the gross amount of Interest 
income) after the end of the taxable year. A, 
a resident of the United States, receives a 
gross amount of lOOu (units of country X 
currency) of interest income from a resident 
of country X. from source in country X in the 
taxable year 1984. from which 25u of country 
X tax is withheld A files a timely claim for 
refund of the 15u excess withheld amount. 

15u of the amount withheld (25u-10u) is 
reasonably c*train to be refunded; therefore 
15u is not considered an amount of tax paid 
to country X. 

Example (2). A s initial income tax liability 
under country X law is lOOu (units of country 
X currency). However, under country X law 
As initial income tax liabitify is reduced in 
order to compute its final tax liability by an 
investment credit of 15u and a credit for 
charitable contributions of 5u. The amount of 
income tax paid by A is 80u. 

Example (3)l A computes his income tax 
liability in country X for the taxable year 
1984 as lOOu (units of country X currency), 
files a tax return on that basis, and pays lOOu 
of tax. The day after A files that return. A 
files a claim for refund of 90u. The difference 
between the lOOu of liability reflected in A *s 
original return and the lOu of liability 
reflected in A *s refund claim depends on 
whether a particular expenditure made by A 
is nondeductible or deductible, respectively. 
Based on an analysis of the country X tax 
law. A 's country X tax advisors have advised 
A that it is not clear whether or not that 
expenditure is deductible. In view of the 
uncertainty as to the proper treatment of the 
item in question under country X tax law. no 
portion of the lOOu paid by A is reasonably 
certain to be refunded. If A receives a refund. 
A must treat the refund as required by 
section 905(c) of the Internal Revenue Code. 

Example (4). A levy of country X, which 
qualifies as an income tax within the 
meaning of paragraph (a)(1) of this section, 
provides that each person who makes 
payment to country X pursuant to the levy 
will receive a bond to be issued by country X 
with an amount payable at maturity equal to 
10 percent of the amount paid pursuant to the 
levy. A pays 38.000U (units of country X 
currency) to country X and is entitled to 
receive a bond with an amount payable at 
maturity of 3800u. It is reasonably certain 
that a refund in the form of property (the 
bond) will be made. The amount of that 
refund is equal to the fair market value of the 
bond. Therefore, only the portion of the 
38.000u payment in excess of the fair market 
value of tha bond Is an amount of tax paid. 

(3) Subsidies .—(i) General rule. An 
amount is not an amount of income tax 
paid by a taxpayer to a foreign country 
to the extent that— 

(A) The amount is used, directly or 
indirectly, by the country to provide a 
subsidy by any means (such as through 
a refund or credit) to the taxpayer and 

(B) The subsidy is determined, 
directly or indirectly, by reference to the 
amount of income tax, or the base used 

















46282 Federal Register / Vol. 48, No. 198 / Wednesday, October 12, 1983 / Rules and Regulations 


to compute the income tax, imposed by 
the country on the taxpayer. 

(ii) Indirect subsidies. A foreign 
country is considered to provide a 
subsidy to a taxpayer if the country 
provides a subsidy to another person 
that— 

(A) Owns or controls, directly or 
indirectly, the taxpayer or is owned or 
controlled, directly or indirectly, by the 
taxpayer or by the same persons that 
own or control directly or indirectly, the 
taxpayer, or 

(B) Engages in a transaction with the 
taxpayer, but only if the subsidy 
received by such other person is 
determined, directly or indirectly, by 
reference to the amount of income tax, 
or the base used to compute the income 
tax, imposed by the country on the 
taxpayer with respect to such 
transaction. 

(iii) Example. The provisions of this 
paragraph (e)(3) may be illustrated by 
the following example: 

Example. Country X imposes a 30-percent 
tax on interest received by nonresident 
lenders from borrowers who are residents of 
country X. and it is established that this tax 
is a tax in lieu of an income tax within the 
meaning of $ 1.903—(1 ){a). Country X remits to 
resident borrowers an incentive payment for 
engaging in foreign louns. which payment is 
an amount equal to 20 percent of the interest 
paid to nonresident lenders. Because the 
incentive payment is based on such interest 
it is determined by reference to the base used 
to compute the tax in lieu of an income tax 
that is imposed on the nonresident lender. 
Under paragraph (e)(3)(ii)(B) of this section, 
the incentive payment is considered a 
subsidy provided indirectly to the 
nonresident lender since it is provided to a 
person (the borrower) that engaged in a 
business transaction with the lender and is 
based on the amount of tax in lieu of an 
income tax that is imposed on the lender with 
respect to this transaction. Therefore, two- 
thirds (20 percent/30 percent) of the amount 
withheld by a resident borrower from interest 
payments to a nonresident lender is not tax 
in lieu of an income tax that is paid by the 
tender under paragraph (e)(3)(i) of this 
section and § 1.903-l(a). 

(4) Multiple levies. —(i) In general. If 
under foreign law, a taxpayer's tentative 
liability for one levy (the '‘first levy") is 
or can be reduced by the amount of the 
taxpayer's liability for a different levy 
(the "second levy"), then the amount 
considered paid by the taxpayer to the 
foreign country pursuant to the second 
levy is an amount equal to its entire 
liability for that levy, and the remainder 
of the amount paid is considered paid 
pursuant to the first levy. This rule 
applies regardless of whether it is or is 
not likely that liability for one such levy 
will always exceed liability for the other 
such levy. For an example of the 
application of this rule, see example (5) 


of $ 1.906-1 (b)(3). U. under foreign law, 
the amount of a taxpayer's 
liability is the greater or 
lesser of amounts computed pursuant to 
two levies, then the entire amount paid 
to the foreign country by the taxpayer is 
considered paid pursuant to the levy 
that imposes such greater or lesser 
amount, respectively, and no amount is 
considered paid pursuant to such other 
levy. 

(ii) Integrated tax systems . [Reserved) 

(5) Noncompulsory amounts.— (i) In 
general. An amount paid is not a 
compulsory payment, and thus is not an 
amount of tax paid, to the extent that 
the amount paid exceeds the amount of 
liability under foreign law for tax. An 
amount paid does not exceed the 
amount of such liability if the amount 
paid is determined by the taxpayer in a 
manner that Is consistent with a 
reasonable interpretation and 
application of the substantive and 
procedural provisions of foreign law 
(including applicable tax treaties) in 
such a way as to reduce, over time, the 
taxpayer's reasonably expected liability 
under foreign law for tax. and if the 
taxpayer exhausts all effective and 
practical remedies, including invocation 
of competent authority procedures 
available under applicable tax treaties, 
to reduce, over time, the taxpayer's 
liability for foreign tax (including 
liability pursuant to a foreign tax audit 
adjustment). Where foreign tax law 
includes options or elections whereby a 
taxpayer's tax liability may be shifted, 
in whole or part, to a different year or 
years, the taxpayer's use or failure to 
use such options or elections does not 
result In a payment in excess of the 
taxpayer's liability for foreign tax. An 
interpretation or application of foreign 
law is not reasonable if there is actual 
notice or constructive notice (e.g.. a 
published court decision) to the 
taxpayer that the interpretation or 
application is likely to be erroneous. In 
interpreting foreign tax law, a taxpayer 
may generally rely on advice obtained 
in good faith from competent foreign tax 
advisors to whom the taxpayer has 
disclosed the relevant facts. A remedy is 
effective and practical only if the cost 
thereof (including the risk of offsetting 
or additional tax liability) is reasonable 
in light of the amount at issue and the 
likelihood of success. A settlement by a 
taxpayer of two or more issues will be 
evaluated on an overall basis, not on an 
issue-by-issue basis, in determining 
whether an amount is a compulsory 
amount. A taxpayer is not required to 
alter its form of doing business, its 
business conduct or the form of any 
business transaction in order to reduce 
its liability under foreign law for tax. 


(ii) Examples. The provisions of 
paragraph (e)(5)(i) of this section may be 
illustrated by the following examples: 

Example (1). A, a corporation otganized 
and doing business solely in the United 
States, own* all of the stock of B. a 
corporation organized in country X. in 1964 A 
buys merchandise from unrelated persons for 
$1,000,000, shortly thereafter resells that 
merchandise to B for $800,000. and B later in 
1984 resells the merchandise to unrelated 
persons for $1,200,000. Under the country X 
income tax. which is an income tax within 
the meaning of paragraph (a)(1) of this 
section, all corporations organized in country 
X are subject to a tax equal to 3 percent of 
their net income. In computing its 1984 
country X income tax liability B reports 
$600,000 ($1,200,000-4600.000) of profit from 
the purchase and resale of the merchandise 
referred to above. The country X income tax 
law requires that transactions between 
related persons be reported at arm's length 
prices, and a reasonable interpretation of this 
requirement, as it has been applied in country 
X, would consider B‘ s arm's length purchase 
price of the merchandise purchased from A to 
be $1.060,000. When it computes its country' X 
tax liability B is aware that $600,000 in not an 
arm's length price (by country X standards), 
Bt knowing use of a non-arm’s length price 
(by country X standards) of $800,000, instead 
of a price of $1,050,000 (an arm's length price 
under country X's law), is not consistent with 
a reasonable interpretation and application 
of the law of country X. determined in such « 
way as to reduce over time B s reasonably 
expected liability for country X Income tax 
Accordingly. $1X500 (3 percent of $ 45 X 000 
($1,050,000—$600,000)), the amount of county 
X income lax paid by B to country X that is 
attributable to the purchase of the 
merchandise from B s parent at less than an 
arm's length price, is in excess of the amount 
of Bt liability for country X t8X. and thus is 
not an amount of tax. 

Example (2). A. a corporation organized 
and doing business solely in the United 
States, owns all of the stock of B. a 
corporation organized in country X. Country 
X has in force an income tax treaty with the 
United States. The treaty provides that the 
profits of related persons shall be determines! 
as if the persons were not related. A and B 
deal extensively with each other. A and B, 
.with repect to a series of transactions 
involving both of them, treat A as having 
$300,000 of income and B as having $ 700,000 
of income for purposes of A s United States 
income tax and B s country X income lax. 
respectively. B has no actual or constructive 
notice that its treatment of these transactions 
under country X law is likely to be ieoua 
Subsequently, the Internal Rcvenu Servicr 
reallocates SZOQjOOO of this incomeJrom £ to 
A under the authority of section 4& and the 
treaty. This reallocation cx>nstitutes actual 
notice to A and constructive notice to B that 
Bt interpretation and application of country 
X'a law and the tax treaty is likely to be 
erroneous. B does not exhaust all effective 
and practical remedies to obtain a refund o. 
the amount of country X income tax paid > 
B to country X that is attributable to the 
reallocated $200,000 of income. This amount 
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is in excess of the amount of fft liability for 
country X tax and thus is not an amount of 

tax. 

Example (3J. The facts are the same as in 
example (2), except that B files a claim for 
refund (an administrative proceeding) of 
country X tax and A or B invokes the 
competent authority procedures of the treaty, 
the cost of which is reasonable in view of the 
amount at issue and the likelihood of success. 
Nevertheless, B does not obtain any refund of 
country X tax. The coat of pursuing any 
judicial remedy in country X would be 
unreasonable In light of the amount at issue 
and the likelihood of ZTs success, and B does 
not pursue any such remedy. The entire 
amount paid by B to country X Is a 
f ^mpulsory payment and thus is an amount 
of tax paid by B. 

Example (4/. The facts are the same as in 
example (2), except that, when the Internal 
Revenue Service makes the reallocation, the 
country X statute of limitations on refunds 
has expired; and neither the internal law of 
the country X nor the treaty authorises the 
the country X tax authorities to pay a refund 
that is barred by the statute of limitatkms. B 
does not file a claim for refund, and neither A 
nor B invokes the competent authority 
procedures of the treaty. Because the country 
X tax paying a refund B has no effective and 
practicable remedies. The entire amount paid 
by B to country X is a compulsory payment 
and thus is an amount of tax paid by B. 

Example (5). A is a U.S. person doing 
business in the country X. In computing Its 
income tax liability to the country X. A Is 
permitted, at its election to recover the coat 
of machinery used In its business either by 
deducting that cot! in the year of acquisition 
or by depreciating that cost on the straight 
line method over a period of 2. 4. 6 or 10 
years. A elects to depreciate machinery over 
10 years. This election merely shifts A s tax 
liability to different years (compared to the 
timing of A's tax liability under a different 
depredation period); it doe* not result in a 
payment in excess of the amount of A's 
liability for the country X income tax in any 
year since the amount of the country X tax 
paid by A Is consistent with a reasonable 
interpretation of the country X law in such a 
way as to reduce over time A's reasonably 
expected liability for the country X tax. 
Because the standard of paragraph (e}(5(f) of 
this section refers to A’s reasonably expected 
liability, not its actual liability, events 
actually occurring in subsequent years (eg, 
whether A has sufficient profit in such years 
BO that such depreciation deductions actually 
reduce A ‘s the country X tax liability or 
whether the country X tax rates change) are 
immaterial 

Example (8). The internal law of the 
country X Imposes a 25 percent tax on the 
gross amount of interest from source* In the 
country X that Is received by a nonresident of 
™ country X. the country X law imposes the 
tax on the nonresident recipient and requires 
resident of the country X that pays such 
interest to a nonresident to withhold and pay 
over to the country X 25 percent of such 
'Merest whicb is applied to offset the 
recipient's liability for the 25 percent tax. A 
«x treaty between the United States and the 
country X overrides internal law of the 


country X and provides that the country X 
may not tax interest received by a resident of 
the United States from a resident of the 
country X at a rate in excess of 10 percent of 
the gross amount of such interest A resident 
of the United States may claim the benefit of 
the treaty only by applying for a refund of the 
excess withheld amount (15 per civet of the 
gross amount of Interest income) after the 
end of the taxable year. A. a resident of the 
United States, receive* a gross amount of 
lOOu (units of the country X currency) of 
interest income from a resident of country X 
from sources in country X in the taxable year 
1984 from which 25u of country X tax Is 
withheld. A does not file e timely claim for 
refund. 15u of the amount withheld (25u-10u) 
is not a compulsory payment and hence is not 
an amount of tax. 

(0 Taxpayer^ 1) In general. The 
person by whom tax is considered paid 
for purposes of sections 901 and 903 is 
the person on whom foreign law 
imposes legal liability for such tax even 
if another person (e.g.. a withholding 
agent) remits such tax. For purposes of 
this section } 1.901-2A and § 1.903-1, 
the person on whom foreign law 
imposes such liability is referred to as 
the “taxpayer." A foreign tax of a type 
described in paragraph (a)(2)(ii)(c) of 
this section is considered to be imposed 
on the recipients of wages if such tax is 
deducted from such wages under 
provisions that are comparable to 
section 3102 (a) and (b) of the Interna! 
Revenue Code. 

(2) Party undertaking tax obligation 
as part of transaction. —(i) In general 
Tax is considered paid by the taxpayer 
even if another party to a direct or 
indirect transaction with the taxpayer 
agrees, as a part of the transaction, to 
assume the taxpayer's foreign tax 
liability. The rules of the foregoing 
sentence apply notwithstanding 
anything to the contrary in paragraph 
(e)(3) of this section. See § 1.901-2A for 
additional rules regarding dual capacity 
taxpayers. 

(ii) Examples. The provisions of 
paragraphs(f)(l) and (f)(2)(i) of this 
section may be illustrated by the 
following examples: 

Example (1 )L Under a loan agreement 
between .4. a resident of county X. and B. a 
United Slates person. A agrees to pay B a 
certain amount of interest net of any tax that 
country X may Impose on B with respect to 
its interest income. Country X imposes a 10 
percent tax on the gross amount of interest 
income received by nonresidents of country 
X from sources in country X and it is 
established that this tax is a tax in lieu of an 
income tax within the meaning of ft 1.903- 
1(a). Under the law of country X this tax it 
Imposed on the nonresident reap lent and 
any resident of country X that pays such 
interest to a nonresident is required to 
withhold and pay over to country X 10 
percent of the amount of such Interest, which 


is applied to offset the recipient's liability for 
the tax. Because legal liability for the tax is 
imposed on the recipient of such interest 
income. B is the taxpayer with respect to the 
country X tax imposed on B $ interest income 
from B s loan to A Accordingly. B's interest 
income for federal income tax purposes 
includes the amount of country X tax that la 
imposed on B with respect to such interest 
income and that Is paid on Bs behalf by A 
pursuant to the loan agreement and, under 
paragraph (f)(2J(i) of this section, such tax is 
considered for purposes of section 903 to be 
paid by B . 

Example (2). The facts are the same as in 
example (1), except that in collecting and 
receiving the interest B is acting as a nominee 
for. or agent of, C who is a United States 
person. Because C (not B) is the beneficial 
owner of the interest legal liability for the 
tax is imposed on C not B (Cs nominee or 
agent). Thus, C is the taxpayer with respect 
to the country X tax imposed on C*s interest 
income from C s loan to A. Accordingly. C s 
interest income for federal income tax 
purpose* includes the amount of country X 
tax that i« imposed on C with respect to such 
interest income snd that is paid on C’s behalf 
by A pursuant to the loan agreement. Under 
paragraph |f)(2)(i) of this section, such tax it 
considered for purposes of section 903 to be 
paid by C. No such tax is considered paid by 
B. 

Example (31 Country X imposes s tax 
called the "country X income tax." A. a 
United States person engaged in construction 
activities in country X. is subject to that tax. 
Country X has contracted with A for A to 
construct a naval base. A is a dual capacity 
taxpayer (as defined in paragraph (a|(2)(ii)(A) 
of this section) and. in accordance with 
paragraphs (a)(1) and (c)(1) of ft 1.901-2A. A 
has established that the country X income tax 
as applied to dual capacity persona and the 
country X income tax as applied to persons 
other than dual capacity persons together 
constitute s single levy. A has also 
established that that levy la an income tax 
within the meaning of paragraph (a)(1) of this 
section, Pursuant to the terms of the contract 
country X has agreed to assume any country 
X tax liability that A may incur with respect 
to A • income from the contract For federal 
income tax purposes. A Is income from the 
contract indudes the amount of tax lie bib ty 
that is imposed by country X on A with 
respect to its income from the contract and 
that is assumed by country X; and for 
purposes of section 901 the amount of such 
tax liability assumed by country X is 
considered to be paid by A. By reason of 
paragraph (f)(2)(ij of this section, country X is 
not considered to provide a subsidy, within 
the meaning of paragraph (e)(3) of this 
section, to A. 

(3) Taxes paid on combined income. If 
foreign income tax is imposed on the 
combined income of two or more related 
persons (for example, a husband and 
wife or a corporation and one or more of 
its subsidiaries) and they are jointly and 
severally liable for the income lax under 
foreign law. foreign law is considered to 
impose legal liability on each such 
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person for Ihe amount of the foreign 
income tax that is attributable to its 
portion of the base of the tax. regardless 
of which person actually pays the tax. 

(g) Definitions. For purposes of this 
section and !! 1.901-2A and 1.903-1. the 
following definitions apply: 

(1) The term “paid** means “paid or 
accrued”; the term “payment” means 
“payment or accrual**; and the term 
“paid by’* means “paid or accrued by or 
on behalf of.” 

(2) The term “foreign country” means 
any foreign state, any possession of the 
United States, and any political 
subdivision of any foreign state or of 
any possession of the United States. The 
term “possession of the United States” 
includes Puerto Rico, the Virgin Islands. 
Guam, the Northern Mariana Islands 
and American Samoa. 

(3) The term “foreign levy” means a 
levv imposed by a foreign country. 

(n) Effective date .—(1) In general. 

This section. ^ 1.901-2A, and $ 1.903-1 
apply to taxable years beginning after 
November 14,1933. In addition, a person 
may elect to apply the provisions of this 
section. 5 1.901-2A, and $ 1.903-1 to 
earlier years. See paragraph (h)(2) of 
this section. 

(2) Election to apply regulations to 
earlier years .—(i) Scope of election. An 
election to apply the provisions of this 
section,] 1.901-2A. and ! 1.903-1 to 
taxable years beginning on or before 
November 14.1983, is made with respect 
to one or more foreign states and 
possessions of the United States with 
respect to a taxable year of the person 
making the election beginning on or 
before November 14,1963. Such election 
requires all of the provisions of this 
section. ! 1.901-2A. and i 1.903-1 to be 
applied to such taxable year and to all 
subsequent taxable years of the person 
making Ihe election (“elected years”). If 
an election applies to a foreign state or 
to a possession of the United States 
(“election country”), it applies to all 
taxes of the election country and to all 
taxes of all political subdivisions of the 
election country. An election does not 
apply to foreign taxes carried forward to 
any elected year from any taxable year 
to which the election does not apply. 
Such election does apply to foreign 
taxes carried back or forward from any 
elected year to any taxable year. 

(ii) Effect of election. An election to 
apply the regulations to earlier years 
has no effect on the limitations on 
assessment and collection or on the 
limitations on credit or refund (see 
Chapter 66 of the Internal Revenue 
Code). 

(iii) Manner of making election . An 
election to apply the regulations to one 
or more earlier taxable years is made by 


attaching a statement to a return, 
amended return, or claim for refund for 
the earliest taxable year to which the 
election relates. Such statement shall 
state that the election is made and, 
unless the election is to apply to all 
foreign countries, the statement shall 
designate the election countries. In the 
absence of such a designation of the 
election countries, all foreign countries 
shall be election countries. 

(iv) Time for making election . An 
election to apply the regulations to 
earlier taxable years must be made by 
October 12.1984, except that if a person 
who has deducted (instead of credited) 
foreign taxes in its United States income 
tax return for such an earlier taxable 
year validly makes an election to credit 
(instead of deduct) such taxes in a 
timely Filed amended return for such 
earlier taxable year and such amended 
return is Filed after such date, an 
election to apply the regulations to such 
earlier taxable year must be made in 
such amended return. 

(v) Revocation of election. An election 
to apply the regulations to earlier 
taxable years may not be revoked. 

(vi) A ffiliated groups. A member of an 
affiliated group that files a consolidated 
United States income tax return may 
apply the regulations to earlier years 
only if an election to so apply them has 
been made by the common parent of 
such affiliated group on behalf of all 
members of the group. 

Approved by the Office of 
Management and Budget under control 
number 1545-0746. 

Par. 2. A new’ § 1.901-2A is added 
immediately after ! 1.901-2 to read as 
follows: 

! 1.901-2A Dual capacity taxpayers. 

(a) Application of separate levy rules 
as applied to dual capacity taxpayers.— 
(1) In general. If the application of a 
foreign levy (as defined in ! 1.901- 
2(g)(3)) is different, either by the terms 
of the levy or in practice, for dual 
capacity taxpayers (as deFined in 
! 1.901-2(a)(2)(ii)(A)) from its 
application to other persons, then unless 
the only such difference is that a lower 
rate (but the same base) applies to dual 
capacity taxpayers, such difference is 
considered to be related to the fact that 
dual capacity taxpayers receive, directly 
or indirectly, a speciFic economic beneFit 
(as deFined in ! 1.901-2(a)(2)(ii)(B)) from 
the foreign country and thus to be a 
difference in kind, and not merely of 
degree. In such o case, notwithstanding 
any contrary provision of! 1901-2(d). 
the levy as applicable to such dual 
capacity tax payers is a separate levy 
(within the meaning of ! 1-901—2(d)) 
from the levy as applicable to such other 


persons, regardless of whether such 
difference is in the base of 
the levy, in the rate of the levy, or both. 
In such a case, each of the levy as 
applied to dual capacity taxpayers and 
the levy as applied to other persons 
must be analyzed separately to 
determine whether it is an income tax 
within the meaning of ! 1.901—2(a)(1) 
and whether it is a tax in lieu of an 
income tax within the meaning of 
! 1.903-l(a). However, if the application 
of the levy is neither different by its 
terms nor different in practice for dual 
capacity taxpayers from its application 
to other persons, or if the only difference 
is that a lower rate (but the same base) 
applies to dual capacity taxpayers, then, 
in accordance with i 1.901—2(d). such 
foreign levy as applicable to dual 
capacity taxpayers and such levy as 
applicable to other persons together 
constitute a single levy. In such a case, 
no amount paid (as deFined in ! 1.901- 
2(g)(1)) pursuant to such levy by any 
such dual capacity taxpayer is 
considered to be paid in exchange for a 
specific economic benefit, and such 
levy, as applicable in the aggregate to 
such dual capacity taxpayers and to 
such other persons, is analyzed to 
determine whether it is an income tax 
within the meaning of ! 1.901-2(a)(l) or 
a tax in lieu of an income tax within the 
meaning of ! 1.903-l(a). Application of a 
foreign levy to dual capacity taxpayers 
will be considered to be different in 
practice from application of that levy to 
other persons, even if no such difference 
is apparent from the terms of the levy, 
unless it Is established that application 
of that levy to dual capacity taxpayers 
does not differ in practice from its 
application to other persons. 

(2) Examples. The provisions of 
paragraph (a)(1) of this section may be 
illustrated by the following examples: 

Example (t). Under a levy of country X 
called ihe country X income tax, every 
corporation that does business in country X 
is required to pay to country X 40 percent of 
its income from its business in country X. 
Income for purposes of the country X income 
tax is computed by subtracting specified 
deductions from the corporation’s gross 
income derived from its business In country 
X. The specified deductions include the 
corporation's expenses attributable to such 
gross Income and allowances for recovery of 
the cost of capital expenditures attributable 
to such gross income, except that under the 
terms of the country X income tax a 
corporation engaged in the exploitation of 
minerals K. L or M in country X is not 
permitted to recover, currently or in the 
future, expenditures It incurs in exploring tor 
those minerals. In practice, the only 
corporations that engage in exploitation of 
the specified minerals in country X are dual 
capacity taxpayers. Thus, the application of 
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the country X income tax to dual capacity 
ta xpayers it different from it* application to 
other corporations. The country X income tax 
as applied to corporation! that engage in the 
exploitation of minerals K. L or M (dual 
capacity taxpayer!) it- therefore, a separate 
levy from the country X income tax at 
applied to other corporations. Accordingly, 
each of |i) the country X income tax as 
applied to such dual capacity taxpayers and 
(u j the country X Income tax at applied to 
such other person*. must be analyzed 
separately to determine whether it it an 
income Ux within the meaning of § 1.901- 
2(a)(1) and whether itis a tax in lieu of an 
inLotnc tax within the meaning of $ 1.900- 
1(4 

Example (2). The facts are the taxne as In 
example (1). except that it is demonstrated 
that corporations that engage in exploitation 
of the specified minerals in country X and 
that are subject to the levy include both dual 
capacity taxpayers and other persons. The 
country X income tax as applied to all 
corporation* is, therefore, a tingle levy. 
Accordingly, no amount paid pursuant to the 
country X income tax by a dual capacity 
taxpayer it considered to be paid in 
rv:han®e for a specific economic benefit; 
and. if the country X income tax it an income 
tax within the meaning of S l*901-2(a}(lj or a 
tax in lieu of an income tax within the 
meaning of $ 1.9U3-l(a), it will be SO • 

considered in Its entirely for all corporations 
subject to it. 

Example (3). Under a levy of country Y 
culled the country Y income tax. each 
corporation incorporated in country Y it 
squired to pay to country Y a percentage of 
iu worldwide income. The applicable 
percentage is greater for such corporations 
that earn more than a specified amount of 
income than for tome corporations that earn 
h ss than that amount Income for purposes of 
the levy U computed by deducting from grass 
income specified types of expenses and 
specified allowances for capital 
expenditures. The expenses for which 
deductions are permitted differ depending on 
thf lype of business In which the corporatioo 
icbject to the levy it engaged, eg.. a 
deduction for interest paid to a related party 
i» not allowed for corporations engaged in 
enumerated types of activities. In addition, 
carryover of losses from one taxable period 
to another is permitted for corporations 
engaged in specified types of activities, but 
net for corporations engaged in other 
activities. By its terms, the foreign levy makes 
no distinction between dual capacity 
’•^payers and other persons. It is established 
that in practice the higher rate of the country 
i tncome tax applies to both dual capacity 
taxpayers and other persons and that in 
practice the differences in the base of the 
country Y income tax [eg. the lock of a 
Qfiauction for interest paid to related parties 

•ome corporations subject to the levy and 
the lack of a carryover provision for some 
corporations subject to the levy) apply to 
both dual capacity taxpayers and other 
persons. The country Y tncome tax as applied 
Zr ^^rstions incorporated in country Y 
* therefore a single levy. Accordingly, no 
amount paid pursuant to the country Y 
1 °roe tax by a dual capacity taxpayer is 


considered to be paid in exchange for a 
specific economic benefit and if the country 

Y tncome tax is an income tax within the 
meaning of § 1.9Ul-2(a)(lJ or a tax in lieu of 
an income tax within the meaning of f 1.903- 
1(a). it will be so considered in its entirety for 
all persons subject to iL 

Example (4). The facts are the same as in 
example (3). except that it is not established 
that in practice the higher rate does not apply 
only to dual capacity taxpayers. By reason of 
such higher rate, application of the country Y 
income tax to dual capacity taxpayers is 
different in practice from application of the 
country Y income lax to other persons 
subject to it The country Y income tsx as 
supplied to dual capacity taxpayers is 
therefore o separate levy from the country Y 
income tax as applied to other corporations 
incorporated in country Y. Accordingly, each 
of (1) the country Y income tax as applied to 
dual capacity taxpayers and (ii) the country 

Y income tax as applied to other corporations 
incorporated in country Y. must be analyzed 
separately to determine whether it is an 
income tax within the meaning of § 1.901- 
2(a)(1) and whether it Is a tax in lieu of an 
income tax within the meaning of g1.903- 
1(a). 

Example (5). Under a levy of oountry X 
called the country X tax. all persons who do 
not engage in business in country X and who 
receive interest income from residents of 
country X are required to pay to country X 25 
percent of the gross amount of such interest 
income. It is established that the country X 
tax applies by its terms and in practice to 
certain banks that are dual capacity 
taxpayers and to persons who are not dual 
capacity taxpayers and that application to 
such dual capacity taxpayers does not differ 
by its terms or in practice from application to 
such other persons. The country X tax as 
applied to all such persons (both the dual 
capacity taxpayers and the other persons) is, 
therefore, a single levy. Accordingly, no 
amount paid pursuant to the country X tax by 
such a dual capacity taxpayer is considered 
to be paid in exchange for a specific 
economic benefit: and. if the country X tsx is 
a tax in lieu of an income tax within the 
meaning of f 1.903-1 (a). it will be so 
considered in iU entirety for all persons 
subject to it. 

Example (6 /. Under a levy of country X 
called the country X tax, every corporation 
incorporated outside of country X (“foreign 
corporation") that maintains a branch in 
country X Is required annually to pay to 
country X 52 percent of its net income 
attributable to that branch. It is established 
that the application of the country X tax is 
neither different by its terms nor different in 
practice for certain banks that are dual 
capacity taxpayers from its application to 
persons (which may. but do not necessarily, 
include other banks) that are not dual 
capacity taxpayers. The country X tax as 
applied to all foreign corporations with 
branches In country X (i.e.. both those banks 
that are dual capacity taxpayers and the 
foreign corporations that are not dual 
capacity taxpayers) is. therefore, a tingle 
levy. Accordingly, no amount paid pursuant 
to the country X tax by a bank that is a dual 
capacity taxpayer is considered to be paid in 


exchange for a specific economic benefit; 
and, if the country X tax is an Income tax 
within the meaning of 11 901-2 (h)( 1) or a tax 
in lieu of an income tax within the meaning of 
§ 1 903-1 (*). it will be so considered in its 
entirety for ail persons subject to it. 

Example (7). Under a levy of country H 
called the country H tax all corporations that 
ere organized outside country 11 and that do 
not engage in business in country H are 
required to pay to country H a percentage of 
the gross amount of interest tncome derived 
from residents of country H. The percentage 
is 30 percent, except that it it 15 percent for a 
specified category of corporations. All 
corporations in that category are dual 
capacity taxpayers. It is established that the 
country H tax applies by its terms and in 
practice to dual capacity taxpayers and to 
persons that are not dual capacity taxpayers 
and that the only difference in application 
between such dual capacity taxpayers and 
such other persons is that a lower rale (but 
the same base) applies to such dual capacity 
taxpayers. The country H tax as applied to 
all such persons (both the dual capacity 
taxpayers and the other persons) is. 
therefore, a single levy. Accordingly, no 
•mount paid pursuant to the country H tax by 
such a dual capacity taxpayer is considered 
to be paid in exchange for a specific 
economic benefit, and if the country H tax Is 
a tax in lieu of an income tax within the 
meaning of g lJ903-1(a), it will be so 
considered In its entirety for all persons 
subject to it 

(b) Burden of proof for duo! capacity 
taxpayers.—{ 1) In general. For credit to 
be allowable under section 901 or 903. 
the person claiming credit must 
establish that the foreign levy with 
respect to which credit is claimed is an 
income tax within the meaning of 
S 1.901-2(a)(l) or a tax in lieu of an 
income tax within the meaning of 
5 1.903-1 (a), respectively. Thus, such 
person must establish, among other 
things, that such levy is a tax. See 
5 1 901-2(a)(2)(i) and { 1.903-l(a). 

Where a person claims credit under 
section 901 or 903 for an amount paid by 
a dual capacity taxpayer pursuant to a 
foreign levy. 8 1.901-2(a)(2)(i) and 
8 1.903-l(a). respectively, require such 
person to establish the amount, if any, 
that is paid pursuant to the distinct 
element of the levy that is a tax. If. 
pursuant to paragraph (a)(1) of this 
section and 8 1.901-2(d). such levy as 
applicable to dual capacity taxpayers 
and such levy as applicable to other 
persons together constitute a single levy, 
then no amount paid pursuant to that 
levy by any such dual capacity taxpayer 
is considered to be paid in exchange for 
a specific economic benefit. 

Accordingly, such levy has only one 
distinct element, and the levy either is or 
is not in its entirety, a tax. If, however, 
such levy as applicable to dual capacity 
taxpayers is a separate levy from such 
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levy as applicable to other persons, then 
n person claiming credit under section 
901 or 903 for an amount paid by a dual 
capacity taxpayer pursuant to such 
separate levy may establish the amount, 
if any, that is paid pursuant to the 
distinct element of the levy that is a tax 
only by the facts and circumstances 
method or the safe harbor method 
described in paragraph (c) of this 
section. If such person fails to so 
establish such amount, no portion of the 
amount that is paid pursuant to the 
separate levy by the dual capacity 
taxpayer to such foreign country shall 
be treated as an amount of tax. Any 
amount that, either by reason of 
application of the methods of paragraph 
(c) of this section or by reason of the 
immediately preceding sentence, is not 
treated as an amount of tax shall (i) be 
considered to have been paid in 
exchange for a specific economic 
benefit; (ii) be characterized [e.g., as 
royalty, purchase price, cost of sales, 
reduction of the proceeds of a sole, or 
reduction of Interest income) according 
to the nature of the transaction and of 
the specific economic benefit received: 
and (iii) be treated according to such 
characterization for all purposes of 
Chapter 1 of the Internal Revenue Code, 
except that any determination that an 
amount is not tax for purposes of section 
901 or 903 by reason of application of 
the safe harbor method shall not be 
taken into account in determining 
whether or not such an amount is to be 
characterized and treated as tax for 
purposes of computing an allowance for 
percentage depletion under sections 611 
and 613. 

(2) Effect of certain treaties . If, 
irrespective of whether such credit 
would be allowable under section 901 or 
903 in the absence of a treaty, the 
United States has in force a treaty with 
a foreign country that treats a foreign 
levy as an income tax for purposes of 
allowing credit for United States tax and 
if the person claiming credit is entitled 
to the benefit of such treaty, then, unless 
such person claims credit not under the 
treaty but under section 901 or 903. and 
except to the extent the treaty provides 
otherwise and subject to all terms, 
conditions and limitations provided in 
the treaty, no portion of an amount paid 
with respect to such levy by a dual 
capacity taxpayer shall be considered to 
be paid in exchange for a specific 
economic benefit. If. however, such 
person claims credit not under such 
treaty but rather under section 901 or 
903 [eg., so as not to be subject to a 
limitation contained in such treaty), the 
provisions of this section apply to such 
levy. 


(c) Satisfaction of burden of proof— 
(1) In general. This paragraph (c) sets 
out the methods by which a person who 
claims credit under section 901 or 903 
for on amount paid by a dual capacity 
taxpayer pursuant to a foreign levy that 
satisfies all of the criteria of section 901 
or 903 other than the determination of 
the distinct element of the levy that is a 
tax and of the amount that is paid 
pursuant to that distinct element (a 
"qualifying levy") may establish such 
distinct element and amount. Such 
person must establish the amount paid 
pursuant to a qualifying levy that is paid 
pursuant to the distinct element of the 
levy that is a tax (which amount 
therefore is an amount of income tax 
within the meaning of S 1.901—2(a)(1) or 
an amount of tax in lieu of income tax 
within the meaning of § 1.903-1 (a) (a 
"qualifying amount")) only by the facts 
and circumstances method set forth in 
paragraph (c)(2) of this section or the 
safe harbor method set forth in 
paragraph (c)(3) of this section. A levy is 
not a qualifying levy, and neither the 
facts and circumstances method nor the 
safe harbor method applies to an 
amount paid by a dual capacity 
taxpayer pursuant to a foreign levy, if it 
has been established pursuant to 
S 1.901-2(d) and paragraph (a)(1) of this 
section that that levy as applied to that 
dual capacity taxpayer and that levy as 
applied to persons other than dual 
capacity taxpayers together constitute a 
single levy, or if it has been established 
in accordance with the first sentence of 
paragraph (b)(2) of this section that 
credit is allowable by reason of a treaty 
for an amount paid with respect to such 
levy. 

(2) Facts and circumstances 
method. —(i) In general. If the person 
claiming credit establishes, based on all 
of the relevant facts and circumstances, 
the amount, if any. paid by the dual 
capacity taxpayer pursuant to the 
qualifying levy that is not paid in 
exchange for a specific economic 
benefit, such amount is the qualifying 
amount with respect to such qualifying 
levy, in determining the qualifying 
amount with respect to a qualifying levy 
under the facts and circumstances 
method, neither the methodology nor the 
results that would have obtained if a 
person had elected to apply the safe 
harbor method to such qualifying levy is 
a relevant fact or circumstance. 
Accordingly, neither such methodology 
nor such results shall be taken into 
account in applying the facts and 
circumstances method. 

(ii) Examples. The application of the 
facts and circumstances method is 
illustrated by the following examples: 


Example (l). Country A which does not 
have a generally imposed income tax. 
imposes a levy called the country A income 
tax. on corporations that carry on the 
banking business through a branch in country 
A All such corporations lend money to the 
government of country A, and the 
consideration (interest) paid by the 
government of country A for the loans is not 
made available by the government on 
substantially the same terms to the 
population of country A in general Thus, the 
country A income tax is imposed only on 
dual capacity taxpayers. L, a corporation that 
carries on the banking business through a 
branch in country A and that is a dual 
capacity taxpayer, establishes that all of the 
criteria of section 901 are satisfied by the 
country A income tax. except for the 
determination of the distinct element of the 
levy that is a tax and of L'% qualifying amount 
with respect thereto. The country A income 
tax is. therefore a qualifying levy. L 
establishes that, although all persons subject 
to the country A income tax are dual capacity 
taxpayers, the country A income tax applies 
in the same manner to income from such 
persons’ transactions with the government of 
country A as it does to income from their 
transactions with private persons: that there 
are significant transactions (either in volume 
or in amount) with private persons: and that 
the’portion of such persons* income that is 
derived from transactions with the 
government of country A on the one hand or 
private persons on the other varies greatly 
among persons subject to the country A 
income tax. By making this showing. L has 
demonstrated that no portion of the amount 
paid by it to country A pursuant to the levy Is 
paid in exchange for a specific economic 
benefit (the interest income). Accordingly. L 
has demonstrated under the facts and 
circumstances method that the entire amount 
it has paid pursuant to the country A income 
tax is a qualifying amount 

Example (2). A, a domestic corporation that 
is a dual capacity taxpayer subject to a 
qualifying levy of country X. pays lOOOu 
(units of country X currency) to country X in 
1986 pursuant to the qualifying levy. A does 
not elect to apply the safe harbor method to 
country X. but if had so elected. 800u would 
have b*en A ‘s qualifying amount with 
respoect to the levy. Based on all of the 
relevant facts and circumstances (which do 
not include either the methodology of the safe 
hsrbor method or the qualifying amount that 
would have obtained under that method). A 
establishes that 828u of such lOOOu is not 
paid in exchange for a specific economic 
benefit. A has demonstrated under the facts 
and circumstances method that 628u is a 
qualifying amount. Pursuant to paragraph 
(b)(1) of this section. 372u (1000u-628u) is 
considered to have been paid by A in 
exchange for a specific economic benefit 
That amount is characterized and treated as 
provided In paragraph (b)(1) of this section. 

Example (31 The facts are the same as in 
example (2) except that under the safe harbor 
method 580u would have been A s qualifying 
amount with respect to the levy. That amount 
Is not a relevant fact or circumstance and the 
result is the same as in example (2). 
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(3) Safe harbor method. Under the 
safe harbor method, the person claiming 
credit makes an election as provided in 
paragraph (d) of this section and, 
pursuant to such election, applies the 
safe harbor formula described in 
paragraph (e) of this section to the 
qualifying levy or levies to which the 
election applies, 

(d) Election to use the safe harbor 
method*— (1) Scope of election. An 
election to use the safe harbor method is 
made with respect to one or more 
foreign states and possessions of the 
United States with respect to a taxable 
year of the person making the election 
(the ‘electing person”). Such election 
applies to such taxable year and to all 
subsequent taxable years of the electing 
person ("election years”), unless the 
election is revoked in accordance with 
paragraph (d)(4) of this section. If an 
election applies to a foreign state or 
possession of the United States 
( elected country”), it applies to all 
qualifying levies of the elected country 
and to all qualifying levies of all 
political subdivisions of the elected 
country with respect to which the 
electing person claims credit for 
amounts paid (or deemed to be paid) by 
any dual capacity taxpayer. A member 
of an affiliated group that files a 
consolidated United States income tax 
return may use the safe harbor method 
for a foreign state or U.S. possession 
only if an election to use the safe harbor 
method for that state or possession has 
been made by the common parent of 
such affiliated group on behalf of all 
members of the group. Similarly, a 
member of an affiliated group that does 
not file a consolidated United States 
income tax return may elect to use the 
safe harbor method for a foreign state or 
U S. possession only if an election to use 
the safe harbor method for that state or 
possession is made by each member of 
the affiliated group which claims credit 
for taxes paid to such state or 
possession or to any political 
subdivision thereof. An election to use 
the safe harbor method for an elected 
country does not apply to foreign taxes 
carried back or forward to any election 
year from any taxable year to which the 
election does not apply. Such election 
does apply to foreign taxes carried back 
or forward from any election year to any 
taxable year. A person who elects to use 
harbor method for one or more 
foreign countries may, in a later taxable 
year, also elect to use that method for 
other foreign countries. 

(2) Effect of election . An election to 
use the safe harbor method described in 
Paragraph (c)(3) of this section requires 
r:e electing persons to apply the safe 


harbor formula of paragraph (e) of this 
section to all qualifying levies of all 
elected countries and their political 
subdivisions, and constitutes a specific 
waiver by such person of the right to use 
the facts and circumstances method 
described in paragraph (c)(2) of this 
section with respect to any levy of any 
elected country or any political 
subdivision thereof. 

(3) Time and manner of making 
election. —(i) In general To elect to use 
the safe harbor method, an electing 
person must attach a statement to its 
United States income tax return for the 
taxable year for which the election is 
made and must file such return by the 
due date (including extensions) for the 
filing thereof. Such statement shall 
state— 

(A) That the electing person elects to 
use the safe harbor method for the 
foreign states and the possessions of the 
United States designated in the 
statement and their political 
subdivisions, and 

(B) That the electing person waives 
the right, for any election year, to use 
the facts and circumstances method for 
any levy of the designated states, 
possessions and political subdivisions. 
Notwithstanding the foregoing, a person 
may, with the consent of the 
Commissioner, elect to use the safe 
harbor method for a taxable year for 
one or more foreign states or 
possessions of the United States, at a 
date later than that specified in the first 
sentence of this paragraph (d)(3)(i) e.g.. 
upon audit of such person's United 
States income tax return for such 
taxable year. The Commissioner will 
normally consent to such a later election 
if such person demonstrates that it 
failed to make a timely election for such 
a foreign state or possession for such 
taxable year because such person 
reasonably believed either that it was 
not a dual capacity taxpayer with 
respect to such state or possession or 
any political subdivisin thereof was 
possession or any political subdivision 
thereof was a qualifying levy (for 
example, because it reasonably, but 
incorrectly, believed that the levy it paid 
was not a separate levy from that 
applicable to persons other than dual 
capacity taxpayers). The Commissioner 
will not. however, consent to such a 
later election with respect to any state 
or possession for a taxable year if such 
person (or any other member of an 
affiliated group of which such person is 
a member) applied the facts and 
circumstances method to any levy of 
such state or possession or any political 
subdivision thereof for such taxable 
year. 


(ii) Certain retroactive elections. Not 
withstanding the requirements of 
paragraph (d)(3)(i) of this section 
relating to the time and manner of 
making an election, an election may be 
made for a taxable year beginning on or 
before November 14.1983. provided the 
electing person elects In accordance 
with $ 1.9Q1-2(h) to apply all of the 
provisions of this section. § 1.901-2 and 
$ 1.903-1 to such taxable year and 
provided all of the requirements set 
forth in this paragraph (d)(3)(h) are 
satisfied. Such an election shall be made 
by timely (including extensions) filing a 
federal income lax return or an 
amended federal income tax return for 
such taxable year; by attaching to such 
return a statement containing the 
statements and information set forth in 
paragraph (d)(3)(i) of this section; and 
by filing amended income tax returns for 
all subsequent election years for which 
income tax returns have previously been 
filed in which credit is claimed under 
section 901 or 903 and applying the safe 
harbor method in such amended returns. 
All amended returns referred to in the 
immediately preceding sentence must be 
filed on or before October 12,1984. 
(unless the Commissioner consents to a 
later filing in circumstances similar to 
those provided in paragraph (d)(3)(B)) 
and at a time when neither assessment 
of a deficiency for any of such election 
years nor the filing of a claim for any 
refund claimed in any such amended 
return is barred. 

(iii) Election to credit taxes made in 
amended return. If a person has filed a 
United States income tax return for a 
taxable year to which this i 1.901-2A 
applies (including application by reason 
of the election provided in 5 1.901- 
2(h)(2)) in which such person has 
deducted (instead of credited) qualifying 
foreign taxes and such person validly 
makes an election to credit (instead of 
deduct) such taxes in a timely filed 
amended return for such taxable year, 
an election to use the safe harbor 
method may be made in such amended 
return provided all of the requirements 
of paragraph (d)(3)(ii) of this section are 
satisfied other than the requirement that 
such amended return and the other 
amended returns referred to in that 
paragraph be filed on or before October 
12,1984. 

(4) Revocation of election . An election 
to use the safe harbor method described 
in paragraph (c)(3) of this section may 
not be revoked without the consent of 
the Commissioner. An application for 
consent to revoke such election with 
respect to one or more elected countries 
shall be made to the Commissioner of 
Internal Revenue. Washington. D.C. 
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20224. Such application shall be made 
not later than the 30th day before the 
due date (including extensions) for the 
filing of the income tax return for the 
first taxable year for which the 
revocation is sought to be effective, 
except in the case of an event described 
in (i). (ii), (iii). or (iv) below, in which 
case an application for revocation with 
retroactive effect may be made within a 
reasonable time after such event The 
Commissioner may make his consent to 
any revocation conditioned upon 
adjustments being made in one or more 
taxable years so as to prevent the 
revocation from resulting in a distortion 
of the amount of any item relating to tax 
liability in any taxable year. The 
Commissioner will normally consent to 
a revocation (including, in the case of (i), 

(ii). (iii) or (iv) below, one with 
retroactive effect), if— 

(i) An amendment to the Internal 
Revenue Code or the regulations 
thereunder is made which applies to the 
taxable year for which the revocation is 
to be effective and the amendment 
substantially affects the taxation of 
income from sources outside the United 
States under subchapter N of Chapter 1 
of the Internal Revenue Code: or 

(iij After a safe harbor election is 
made with respect to a foreign state, a 
tax treaty between the United States 
and that state enters into force; that 
treaty covers a foreign tax to which the 
safe harbor election applies; and that 
treaty applies to the taxable year for 
which the revocation is to be effective; 
or 

(iii) After a safe harbor election is 
made with respect to a foreign state or 
possession of the United States, a 
material change is made in the tax law 
of that state or possession or of a 
political subdivision of that state or 
possession; and the changed law applies 
to the taxable year for which the 
revocation is to be effective and has a 
material effect on the taxpayer or 

(iv) With respect to a foreign country 
to which a safe harbor election applies, 
the Internal Revenue Service issues a 
letter ruling to the electing person and 
that letter ruling (A^relates to the 
availability or application of the safe 
harbor method to one or more levies of 
such foreign country: (B) does not relate 
to the facts and circumstances method 
described in paragraph (c)(2) of this 
section; and (C) fails to include a ruling 
requested by the electing person or 
includes a ruling contrary to one 
requested by such person (in either case, 
other than one relating to the facts and 
circumstances method) and such failure 
or inclusion has a material adverse 
effect on the amount of such electing 
person's credit for taxes paid to such 


foreign country for the taxable year for 
which the revocation is to be effective; 
or 

(v) A corporation (“new member') 
becomes a member of an affiliated 
group: the new member and one or more 
pre-existing members of such group are 
dual capacity taxpayers with respect to 
the same foreign country; and. with 
respect to such country, either the new 
member or the pre-existing members 
(but not both) Have made a safe harbor 
election; and the Commissioner in his 
discretion determines that obtaining the 
benefit of the right to revoke the safe 
harbor election with respect to such 
foreign country was not the principal 
purpose of the affiliation between such 
new member and such group: or 

(vi) The election has been in effect 
with respect to at least three taxable 
years prior to the taxable year for which 
the revocation is to be effective. The 
Commissioner may. in his discretion, 
consent to a revocation even if none of 
the foregoing subdivisions (i) through 
(vi) is applicable, if an election has been 
revoked with respect to an elected 
country, a subsequent election to apply 
the safe harbor method with respect to 
such elected country may be made only 
with the consent of the Commissioner 
and upon such terms and conditions as 
the Commissioner in his discretion may 
require. 

(e) Safe harbor formula. —(1) In 
general The safe harbor formula applies 
to determine the distinct element of a 
qualifying levy that is a tax and the 
amount paid by a dual capacity 
taxpayer pursuant to such qualifying 
levy that is the qualifying amount with 
respect to such levy. Under the safe 
harbor formula the amount paid in a 
taxable year pursuant to a qualifying 
levy that is the qualifying amount with 
respect to such levy is an amount equal 
to: 

(A-B-C)xD/(l-D) 

where: (except a* otherwise provided in 
paragraph (e)(5) of this section) 

A *=the amount of gross receipts as 

determined under paragraph (e)(2) of this 
section 

B the amount of coats and expenses as 

determined under paragraph (e)(2) of this 
section 

C~th© total amount paid in the taxable year 
by the dual capacity taxpayer pursuant 
to the qualifying levy (the “actual 
payment amount**) 

D »the tax rate as determined under 
paragraph (e)(3) of this section 

In no case, however, shall the qualifying 
amount exceed the actual payment 
amount; and the qualifying amount is 
zero if the safe harbor formula yields a 
qualifying amount less than zero. The 
safe harbor formula is intended to yield 


a qualifying amount equal to the amount 
of generally imposed income tax within 
the meaning of paragraphs (a) and (b)(1) 
of } 1.903-1 (“genera) tax") of the 
foreign country that would have been 
required to be paid in the taxable year 
by the dual capacity taxpayer if it has 
not been a dual capacity taxpayer and if 
the base of the general tax had allowed 
a deduction in such year for the amount 
(“specific economic benefit amount") by 
which the actual payment amount 
exceeds the qualifying amount. See, 
however, paragraph (e)(5) of this section 
if an elected country has no general tax. 
The specific economic benefit amount is 
considered to be the portion of the 
actual payment amount that is paid 
pursuant to the distinct portion of the 
qualifying levy that imposes an 
obligation in exchange for a specific 
economic benefit. The specific economic 
benefit amount is therefore considered 
to be an amount paid by the dual 
capacity taxpayer in exchange for such 
specific economic benefit, which amount 
must be treated for purposes of chapter 
1 of the Internal Revenue Code as 
provided in paragrpah (b)(1) of this 
section. 

(2) Determination of gross receipts 
and costs and expenses. For purposes of 
the safe harbor formula, gross receipts 
and costs and expenses are. except as 
otherwise provided in this paragraph (e), 
the gross receipts and the deductions for 
costs and expenses, respectively, as 
determined under the foreign law 
applicable in computing the actual 
payment amount of the qualifying levy 
to which the safe harbor formula 
applies. However, except as otherwise 
provided in this paragraph (e), if 
provisions of the qualifying levy 
increase or decrease the liability 
imposed on dual capacity taxpayers 
compared to the general tax liability of 
persons other than dual capacity 
taxpayers by reason of the 
determination or treatment of gross 
receipts or of cost9 or expenses, the 
provisions generally applicable in 
computing such other persons’ tax base 
under the general tax shall apply to 
determine gross receipts and costs and 
expenses for purposes of computing the 
qualifying amount. If provisions of the 
qualifying levy relating to gross receipts 
meet the requirements of }1.901-2fb) 

(3)(i). such provisions shall apply to 
determine gross receipts for purposes of 
computing the qualifying amount. If 
neither the general tax nor the 
qualifying levy permits recovery of one 
or more costs or expenses, and by 
reason of the failure to permit such 
recovery the qualifying levy does not 
satisfy the net income requirement of 
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§ l .901—2(b)(4) (even though the general 
tax does satisfy that requirement), then 
such cost or expense shall be considered 
a cost or expense for purposes of 
computing the qualifying amount If the 
qualifying levy does not permit recovery 
of one or more significant costs or 
expenses, but provides allowances that 
effectively compensate for nonrecovery 
of such significant costs or expenses, 
then, for purposes of computing the 
qualifying amount, costs and expenses 
shall not include the costs and expenses 
under the general tax whose 
nonrecovery under the qualifying levy is 
compensated for by such allowances but 
shall instead include such allowances. 

In determining costs and expenses for 
purposes of computing the qualifying 
amount with respect to a qualifying levy, 
the actual payment amount with respect 
to such levy shall not be considered a 
cost or expense. For purposes of this 
paragraph, the following differences in 
gross receipts and costs and expenses 
between the qualifying levy and the 
general tax shall not be considered to 
increase the liability imposed on dual 
capacity taxpayers compared to the 
general tax liability of persons other 
than dual capacity taxpayers, but only if 
the general tax would be an income tax 
within the meaning of § 1.901—2(a)(1) if 
such different treatment under the 
qualifying levy had also applied under 
the general tax: 

(i) Differences in the time of 
realization or recognition of one or more 
items of income or in the time when 
recovery of one or more costs and 
expenses is allowed (unless the period 
of recovery of such costs and expenses 
pursuant to the qualifying levy is such 
that it effectively is a denial of recovery 
of such costs and expenses, as 
described in g 1.901-2(b)(4)(i)); and 
(h) Differences in consolidation or 
carryover provisions of the types 
described in paragraphs (b)(4)(ii) and 
(t J )(4)(iii) of g 1,901-2. 

(3) Determination of tax rate. The tax 
rate for purposes of the safe harbor 
f ormula is the tax rate (expressed as a 
decimal) that is applicable in computing 
tax liability under the general tax. If the 
rate of the general tax varies according 
to the amount of the base of that tax, the 
rate to be applied in computing the 
qualifying amount is the rate that 
applies under the general tax to a 
person whose base is. using the 
rminology of paragraph (e)(1) of this 
section, M A ,# minus “B” minus the 
specific economic benefit amount paid 
hy the dual capacity taxpayer pursuant 
to the qualifying levy, provided such 
rate applies in practice to persons other 
than dual capacity taxpayers, or. if such 


rate does not so apply in practice, the 
next lowest rate of the general tax that 
does so apply in practice. 

(4) Determination of applicable 
provisions of general tax. —(i) In 
general. If the general tax is a series of 
income taxes [e.g., on different types of 
income), or if the application of the 
general tax differs by its terms for 
different classes of persons subject to 
the general tax [e.g.. for persons in 
different industries), then, except as 
otherwise provided in this paragraph (e), 
the qualifying amount small be 
computed by reference to the income tax 
contained in such series of income 
taxes, or in the case of such different 
applications the application of the 
general tax. that by its terms and in 
practice imposes the highest tax burden 
on persons other than dual capacity 
taxpayers. Notwithstanding the 
preceding sentence, the general tax 
amount shall be computed by reference 
to the application of the general tax to 
entities of the same type (as determined 
under the general tax) as the dual 
capacity taxpayer and to persons of the 
same resident or nonresident status (as 
determined under the general tax) as the 
dual capacity taxpayer and, if the 
general tax treats business income 
differently from non-business ( e.g .. 
investment) income (as determined 
under the general tax), the dual capacity 
taxpayer's business and non-business 
income shall be treated as the general 
tax treats such income. If. for example 
the dual capacity taxpayer would, under 
the general tax, be treated as a resident 
[e.g.. because the general tax treats an 
entity that is organized in the foreign 
country or managed or controlled there 
as a resident) and as a corporation [i.e., 
because the rules of the general tax treat 
an entity like the dual capacity taxpayer 
as a corporation), and if some of the 
dual capacity taxpayer's income would, 
under the general tax. be treated as 
business income and some as non¬ 
business income, the dual capacity 
taxpayer and its income shall be so 
treated in computing the qualifying 
amount. 

(ii) Establishing that provisions apply 
in practice. For purposes of the safe 
harbor formula a provision (including 
tax rate) shall be considered a provision 
of the general tax only if it is reasonably 
likely that that provision applies by its 
terms and in practice to persons other 
than dual capaciaty taxpayers. In 
general, it will be assumed that a 
provision (including tax rate) that by its 
terms applies to persons other than dual 
capacity taxpayers is reasonably likely 
to apply in practice to such other 
persons, unless the person claiming 


credit knows or has reason to know 
otherwise. However, in cases of doubt, 
the person claiming credit may be 
required to demonstrate that such 
provision is reasonably likely so to 
apply in practice. 

(5) No general tax . If a foreign country 
does not impose a general tax (and thus 
a levy, in order to be a qualifying levy 
must satisfy all of the criteria of section 
901 (because section 903 cannot apply), 
other than the determination of the 
distinct element of the levy that is a tax 
and of the amount that is paid pursuant 
to that distinct element), paragraphs 
(e)(2), (3) and (4) of this section do not 
apply to a qualifying levy of such 
country, and the terms of the safe harbor 
formula set forth in paragraph (e)(1) of 
this section are defined with respect to 
such levy as follows: 

A = the amount of gross receipts as 

determined under the qualifying levy: 

B —the amount of deductions for costs and 
expenses as determined under the 
qualifying levy; 

C-the actual payment amount: and 
D*the lower of the rote of the qualifying 
levy, or the rate of tax specified in 
section 11(b)(5) (or predecessor or 
successor section, as the wise may be) of 
the Internal Revenue Code as applicable 
to the taxable year in which the actual 
payment amount is paid. 

(6) Certain taxes in lieu of an income 
tax. To the extent a tax in lieu of an 
income tax (within the meaning of 

5 1.903—1(a)) that applies in practice to 
persons other than dual capacity 
taxpayers would actually have been 
required to be paid in the taxable year 
by a dual capacity taxpayer if it had not 
been a dual capacity taxpayer [e.g.. in 
substitution for the general tax with 
respect to a type of income, such as 
interest income, dividend income, 
royalty income, insurance income), such 
tax in lieu of an income tax shall be 
treated as if it were an application of the 
general tax for purposes of applying the 
safe harbor formula of this paragraph (e) 
to such dual capacity taxpayer, and 
such formula shall be applied to yield a 
qualifying amount that is approximately 
equal to the general tax (so defined) that 
would have been required to be paid in 
the taxable year by such dual capacity 
taxpayer if the base of such general tax 
had allowed a deduction in such year 
for the specific economic benefit 
amount. 

(7) Multiple levies. If, in any election 
year of an electing person, with respect 
to any elected country and all of its 
political subdivisions, 

(i) Amounts are paid by a dual 
capacity taxpayer pursuant to more than 
one qualifying levy or pursuant to one or 
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more levies that are qualifying levies 
and one or more levies that are not 
qualifying levies by reason of the last 
sentence of paragraph (c)(1) of this 
section but with respect to which credit 
is allowable, or 

(ii) More than one general tax 
(including a tax treated as if it were an 
application of the general tax under 
paragraph (e)(6)) would have been 
required to be paid by a dual capacity 
taxpayer (or taxpayers) if it (or they) 
had not been a dual capacity taxpayer 
(or taxpayers), or 

(iii) Credit is claimed with respect to 
amounts paid by more than one dual 
capacity taxpayer, the provisions of this 
paragraph (e) shall be applied such that 
the aggregate qualifying amount with 
respect to such qualifying levy or levies 
plus the aggregate amount paid with 
respect to levies referred to in (e)(7)(i) 
that are not qualifying levies shall be the 
aggregate amount that would have been 
required to be paid in the taxable year 
by such dual capacity taxpayer (or 
taxpayers) pursuant to sudi general tax 
or taxes if it (or they) hud not been a 
dual capacity taxpayer (or taxpayers) 
and if the base of such general tax or 
taxes hod allowed a deduction in such 
year for the aggregate specific economic 
benefit amount (except that, if 
paragraph (e)(5) applies to any levy of 
such elected country or any political 
subdivision thereof, the aggregate 
qualifying amount for qualifying levies 
of such elected country and all of its 
political subdivisions plus the aggregate 
amount paid with respect to levies 
referred to the paragraph (e)(7)(i) that 
are not qualifying levies shall not 
exceed the greater of the aggregate 
amount paid with respect to levies 
referred to In paragraph (e)(7)fi) that are 
not qualifying levies and the amount 
determined in accordance with 
paragraph (e)(5) where "D" is the rate of 
tax specified in section 11(b)(5) (or 
predecessor or successor section, as the 
case may be) of the Internal Revenue 
Code as applicable to the taxable year 
in which the actual payment amount is 
paid). However, in no event shall such 
aggregate amount exceed the aggregate 
actual payment amount plus the 
aggregate amount paid with respect to 
levies referred to in (eM 7 W) that are not 
qualifying levies, nor be less than the 
aggregate amount paid with respect to 
levies referred to in (c)(7)(f) that are not 
qualifying levies. In applying (e)(7)(ii] a 
person who is not subject to a levy but 
who is considered to receive a specific 
economic benefit by reason of ft 1.901- 
2(a)(2)(ii)(E) shall be treated as a dual 
capacity taxpayer. See example (12) in 
paragraph (e)(8) of this section. 


(8 \Examples. The provisions of this 
paragraph (e) may be illustrated by the 
following examples: 

Example (1 / Under a levy of country X 
called the country X income tax. every 
corporation that does business in country X 
is required to pay to country X 40* of its 
income from its business in country X. 

Income for purposes of lha country X incoma 
tax is computed by subtracting specified 
deductions from the corporation's gross 
income derived from Its business in country 
X. The specified deductions include the 
corporation's expenses attributable to such 
gross income and allowances for recovery of 
the cost of capital expenditures attributable 
to such gross income, except that under the 
terms of the country X income lax a 
corporation engaged in tha exploitation of 
minerals K, L or M in country X is not 
permitted to recover, currently or in the 
future, expenditures it incurs in exploring for 
those minerals. Under Ihe terms of the 
country X income tax interest is not 
deductible to the extent it exceeds an arm's 
length amount (a#., ii the loan to which the 
interest relates is not in accordance with 
normal commercial practice or to the extent 
the interest rate exceeds an arm's length 
rate). In practice, the only corporations that 
engage in exploitatinn of the specified 
minerals in country X are dual capacity 
taxpayers. Because no other persona subject 
to the levy engage in exploitation of minerals 
K. L or M. in country X. the application of the 
country X income tas to dual capacity 
taxpayers is different from its application to 
other corporations. The country X income tax 
as applied to corporations that engage in the 
exploitation of minerals 1C U or M (dual 
capacity taxpayers) is. therefore, a separate 
levy from the country X income tax as 
applied to other corporations. 

A is a US. corporation that is engaged in 
country X In exploitation of mineral K. 
Natural deposits of mineral K in country X 
are owned by country X and A has been 
allowed to extract mineral K in consideration 
of payment of a bonus and of royalties to an 
instrumentality of country X Therefore. A is 
a dual capacity taxpayer. In 1984. A does 
business in country X within the meaning of 
the levy. A has validly elected the safe 
harbor method for country X for 1964. In 1984. 
as determined In accordance with the country 
X income lax as applied to A, A has gross 
receipts of 12 (Xj (units of country X currency), 
deducts 20u of costs and expenses, and pays 
40u (40% of (120u-20u)) to country X 
pursuant to the levy. A also incurs in 1064. 
lOu of nondeductible expenditures for 
exploration for mineral K and 2u of 
nondeductible interest costs attributable to 
an advance of funds from • related party to 
finance an undertaking relating to the 
exploration for mineral K for which normal 
commercial financing was unavailable 
because of the substantial risk inherent in the 
undertaking A establishes that the country X 
income tax as applied to persons other than 
dual capacity taxpayers is an income tax 
within the meaning of ft 1.961-2(a)(1), that it 
is the generally imposed income tax of 
country X and hence the general tax. and that 
all of Ihe criteria of section 903 are satisfied 


with respect to the country X income lax as 
applied to dual capacity taxpayers, except for 
the determination of tha distinct element of 
the levy that is a tax and of Am qualifying 
amount with respect thereto. (No conclusion 
U reached whether the country X income tax 
as applied to dual capacity taxpayers is an 
income tax within the meaning of ft 1.901- 
2(a)(1). Soch a determination would require, 
among other things, that the country X 
income tax as so applied, judged on Ihe basis 
of its predominant character, meets the net 
income requirement of ft U)61-2(b)(4) 
notwithstanding its failure to permit recovery 
of exploration expenses.) A has therefore 
demonstrated that the country X income tax 
as applied to dual capacity taxpayers is a 
qualifying tevy. 

In applying the safe harbor formula, in 
accordance with paragraph (e)(2). the amount 
of Am costs and expenses includes the lOu of 
nondeductible exploration expenses. The 
failure to permit recovery of interest in 
excess of arm s length amounts, a provision 
of both the general tax and the qualifying 
levy, does not cause the qualifying levy to fail 
to satisfy the net income requirement of 
ft 1.961-2(b)(4); therefore, the amount of Am 
cost and expenses does not include the 2u of 
nondeductible interest costs. Thus, under the 
safe harbor method. At qualifying amount 
with respect to the levy is 33.33u ((120u-30u- 
40u) x -40/(!-.40)). Am specific economic 
benefit amount is 6.87u [A'm actual payment 
amount (40a) less Am qualifying amount 
(33.33u)). Under paragraph (a) of this section, 
this 8.87u Is considered to be consideration 
paid by A for the right to extract mineral K. 
Pursuant to paragraph (b) of this section, this 
amount is characterized according to the 
nature of A'm transactions with country X and 
its instrumentality and of the specific 
economic benefit received (the right to 
extract mineral K), as an additional royalty 
or other business expesnse paid or accrued 
by A and is so treated for all purposes of 
Chapter 1 of the Interna) Revenue Code, 
except that if an allowance for percentage 
depiction is allowable to A under sections 
811 and 613 with respect to Am interest in 
mineral K. the determination whether this 
&67u is lax or royalty for purposes of 
computing the amount of such allowance 
•hail be made under sections 811 and 613 
without regard to the determination that 
under the safe harbor formula such B.67u is 
not tax for purposes of sectioo 961 or 903 

Example ft/. Under a levy of country Y 
called the country Y income tax each 
corporation incorporated in country Y is 
required to pay to country Y a percentage of 
its woridwtde Income. The applicable 
percentage is 40 percent of the first l.OOOu 
(units of country Y currency) of income and 
50 percent of income in excess of I.OOfti. 
Income for purposes of the levy is computed 
by deducting from gross income specified 
types of expenses and specified allowances 
for capital expenditures. The expenses for 
which deductions are permitted differ 
depending on the type of business in which 
the corporation subject to the levy is 
engaged, e.g.* a deduction for interest paid to 
a related party is not allowed for 
corporations engaged in enumerated types of 
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activities. In addition, carryover of losses 
from one taxable period lo another is 
permitted for corporations engaged in 
specified types of activities, but not for 
corporations engaged in other activities. By 
its terms, the foreign levy makes no 
distinction between dual capacity taxpayers 
and other persons. In practice the differences 
in the base of the country Y income tax (e.g.. 
the lack of a deduction for interest paid to 
related parties for some corporations subject 
to the levy and the lack of a carryover 
provyiion for some corporations subject to 
the levy) apply to both dual capacity 
taxpayers and other persons, but the 50 
percent rate applies only to dual capacity 
taxpayers. By reason of auch higher rate, 
application of the country Y income tax to 
dual capacity taxpayers is different in 
practice from application of the country Y 
income tax to other persons subject to it The 
country Y income tax as applied to dual 
capacity taxpayers is therefore a separate 
levy from the country Y income tax as 
applied to other corporations incorporated in 
country Y. 

B is a corporation incorporated in country 
Y that is engaged in construction activities in 
country Y. B has a contract with the 
government of country Y to build a hospital 
in country Y for a fee that is not made 
available on substantially the same terms to 
substantially all persons who are subject to 
the general tax of country X. Accordingly. B 
is a dual capacity taxpayer. B has validly 
elected the safe harbor method for country Y 
for 1985. In 1085. as determined in accordance 
with the country Y income tax as applied to 
B, B has gross receipts of lO.OOOu. deducts 
6,000u of costs and expenses, and pays 1900u 
[(1,00011X40%) + (3.000uX50%)| to country Y 
pursuant to tha levy. 

It is assumed that B has established that 
the country Y income tax as applied to 
persons other than dual capacity taxpayers is 
an income tax within the meaning of ( 1.901- 
2(aMl) and is the general Lax. It Is further 
assumed that B has demonstrated that all of 
the criteria of section 901 are satisfied with 
respect to the country Y income tax as 
applied to dual capacity taxpayers, except fur 
the determination of the distinct element of 
such levy that is a tax and of Bn qualifying 
amount with respect to that levy, and 
therefore that the country Y Income tax as 
applied to dual capacity taxpayers is a 
qualifying levy. 

In applying the safe harbor formula, in 
accordant* with paragraph (e)(3). the 50 
percent rate is not used because it does not 
apply in practice to persons other than dual 
capacity taxpayers. The next lowest rate of 
the general tax that does apply in practice to 
such persons. 40 percent, is used. 

Accordingly, under the safe harbor formula, 
qualifying amount with respect to the levy 
is 1400u |(10.000u-8000u-1900u) x .40/(l-«0)). 
#*■ specific economic benefit amount is 500u 
(B s actual payment amount (1900u) less Bn 
qualifying amount (1400u)). Pursuant to 
paragraph (b) of this section. Bn specific 
economic benefit amount is characterized 
according to the nature of Bn transactions 
with country Y and of the specific economic 
benefit received, as a reduction of Bn 
proceeds of its contract with country Y; and 


this amount is so treated for all purposes of 
Chapter 1 of the Code, including the 
computation of Bn accumulated profits for 
purposes of section 902. 

Example (3). The facts are the same as in 
example (2). with the following additional 
facts: The contract between B and country Y 
is a cost plus contract One of the costs of the 
contract which country Y is required to pay 
or for which it Is required to reimburse B is 
any tax of country Y on Bn income or 
receipts from the contract Instead of 
reimbursing B therefor, country Y agrees with 
B to assume any such tax liability. Under 
country Y tax law. B is not considered to 
have additional income or receipts by reason 
of country Y*s assumption of Bn country Y 
tax liability. In 1985, B% gross receipts of 
lO.OOOu include 3000u from the contract, and 
its costs and expenses of 6000u include 2000u 
attributable to the contact. Bn other gross 
receipts and expenses do not relate to any 
transaction In wtiich B receives a specific 
economic benefit. In accordance with the 
contract, country Y, and not B t is required to 
bear the amount of Bn country Y income tax 
liability on Bn lOOOu (3000u-2000u) income 
from the contract. In accordance with the 
contract B computes its country Y income tax 
without taking this lOOOu into account and 
therefore pays 1400u ((lOOOu x 40%) + (2000u 
x 50%)) to country Y pursuant to the levy. 

In accordance with ft 14&l-2(f)(2)(i). the 
country Y Income tax which country Y is, 
under the contract, required to bear is 
considered to be paid by country Y > on behalf 
of B. Bn proceeds of its contract, for all 
purposes of Chapter 1 of the Code (including 
the computation of Bn accumulated profits 
for purposes of section 902). therefore, are 
increased by the additional 500u (1900u 
computed as in example (2) less 1400u as 
computed above] of Bn liability under the 
country Y income tax that is assumed by 
country Y and such 500u is considered to be 
paid pursuant to the levy by country Y on 
behalf of B. in applying the safe harbor 
formula, therefore, the computation is exactly 
as In example (2) and the results are the same 
as in example (2). 

Example (4). Country L issues s decree (the 
"April 11 decree."}. In which it states it is 
exercising its tax authority to impose a tax on 
all corporations on their “net income" from 
country L "Net income" Is defined as actual 
gross receipts less all expenses attributable 
thereto, except that in the case of income 
from extraction of petroleum, gross receipts 
are defined as 105 percent of actual gross 
receipts, and no deduction is allowed for 
interest incurred on loans whose proceeds 
are used for exploration for petroleum. Under 


the April 11 decree, wages paid by 
corporations subject to the decree are 
deductible in the year of payment, except 
that corporations engaged in the extraction of 
petroleum may deduct such wages only by 
amortization over a 5-year period and. to the 
extent such wages are paid to officers, they 
may be deducted only by amortization over a 
period of 50 years. The April 11 decrees 
permits related corporations subject to the 
decree to file consolidated returns in which 
net income and net losses of related 
corporations offset each other in computing 
net income for purposes of the April 11 
decree, except that corporations engaged in 
petroleum exploration or extraction activities 
are not eligible for inclusion in such a 
consolidated return. The law of country L 
does not require separate entities to carry on 
separate activities in connection with 
exploring for or extracting petroleum. Net 
tosses of a taxable year may be carried over 
for 10 years to offset Income, except that no 
more than 25% of net income (before 
deducting the loss carryover) in any such 
future year may be offset by a carryover of 
net loss. and. in the case of any corporation 
engaged in exploration or extraction of» 
petroleum, losses Incurred prior to such a 
corporation's having net income from 
production may be carried forward for only 8 
years and no more than 15% of net income in 
any such future year may be offset by such a 
net loss. The rate to be paid under the April 
11 decree is 50% of net income (as defined in 
the levy), except that if net income exceeds 
lO.OOOu (units of country L currency), the rate 
Is 75% of the corporation's net income 
(including the first 10.000u thereof)- In 
practice, no corporations other than 
corporations engaged tn extraction of 
petroleum have net income in excess of 
lO.OOOu. All petroleum resources of country L 
are owned by the government of country L 
whose petroleum ministry licenses 
corporations to explore for and extract 
petroleum in consideration for payment of 
royalties as petroleum is produced. 

/ is a U S. corporation that is engaged in 
country L in the exploration and extraction of 
petroleum and therefore is a dual capacity 
taxpayer. / has validly elected the ssfe 
harbor method for country L for the year 
1986, the year that/commenced activities in 
country L. and has not revoked such election. 
For the years 1983 through 1988. fn gross 
receipts, deductions and net income before 
application of the carryover provisions, 
determined fri accordance with the April 11 
decree, are as follows: 
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After application of the carryover 
provision*. f$ net income and actual payment 
amounts pursuant to the April 11 levy are as 
follows: 


v« or 

Nul moorrt* 
0o») 

Actual 
payment 
amours (lax 
75 percent) 

H 

L 

J 

1963. 

(1X021u9 

(17.042V) 
22.096V 
72.1 TSo 

o 

1<*4. 

o 

19*5 .. .. 

17.172V 
54 134o 

non 



Pursuant to paragraph (a)(1) of this section, 
the April 11 decree as applied to corporations 
engaged in the exploration or extraction of 
petroleum in country L is a separate levy 
from the April It decree as applied to all 
other corporations, / establishes that the 
April 11 decree, as applied to such other 
corporations, is an income tax within the 
meaning of ft1.901-2(a)(1) and that the decree 
as so applied Is the general tax. 

The April 11 decree as applied to 
corporations engaged in the exploration or 
extraction of petroleum in country L does not 
meet the gross receipts requirement of 
5 1.901-2(b)(3): therefore, irrespective of 
whether it meets the other requirements of 
§ 1.901-2(b)(1). It is not an income tax within 
the meaning of 11.901-2(a)(1). However, the 
April 11 decree as applied to such 
corporations is a qualifying levy because / 
has demonstrated that all of the criteria of 
section 903 are satisfied with respect to the 
April 11 decree as applied to such 
corporations, except for the determination of 
the distinct element of such levy that imposes 
a tax and of f a qualifying amount with 
respect thereto. 

tn applying the safe harbor formula, in 
accordance with paragraph (e)(2), gross 
receipts are computed by reference to the 
general levy, and thus are 100%, nol 105%. of 
actual gross receipts. Similarly, cost* and 
expenses include exploration interest 
expense. In accordance with paragraph 
(e)(2)(i) of this section the difference between 
the general tax and the qualifying levy in the 
timing of the deduction for wages, other than 
wages of officers, is not considered to 
increase the liability of dual capacity 
taxpayers because the general tax would not 
have failed to be an Income tax within the 
meaning of f 1.901-2(a)(l) if it had provided 
for 5-year amortization of such wages instead 
of for current deduction. See § 1.901- 
2(b)(4)(i). However, amortization of wages 
paid to officers over a 50-year period is such 
A deferred recovery of such wages that it 
effectively is a denial of the deduction of the 
excess of such wages paid in any year over 
the amortization of such cumulative wages 
permitted tn such year. See 11.901—2(b)(4)(i). 
The different treatment of wages paid to 
officers under the general tax and the 
qualifying levy is thus not merely a difference 
in timing within the meaning of 
paragraph(e)(2)(i) of this section. 

Accordingly, the difference between the 
amount of wages paid by / to officers in any 
yoar and /• deduction (in computing the 
actual payment amount) for amortization of 


such cummulative wages allowed In such 
year is. pursuant to paragraph (e)(2) of this 
section, treated as a cost and expense in 
computing/# qualifying amount for such year 
with respect to the April 11 decree. The 
differences in the consolidation and 
carryover provisions between the general tax 
and the qualifying levy are of the types 
described in paragraph (e)(2)(ii) of this 
section and pursuant to paragraphs (b)(4)(H) 
and (b)(4)(iH) of $ 1.901-2. the general tax 
would not fail to be an Income tax within the 
meaning of $ 1.901-2(a)(i) even if it contained 
the consolidation and carryover provisions of 
the qualifying levy. Thus such differences are 
not considered to increase the liability of 
dual capacity taxpayers pursuant to the 
qualifying levy as compared to the general 
tax liability of persons other than dual 
capacity taxpayers. 

Accordingly, in applying the safe harbor 
formula to the qualifying levy for 1965 and 
1986. gross receipts and costs and expenses 
are computed as follows: 

Gross receipts 

1965: 42.000U X (100/l05-40,000u 
1986: 105.000U X (100/105 = 100.000U 

COSTS AND EXPENSES 


dm 

1965 

* #60 

1, Daducsom ooer Wan wagaa 

(cotoran C It la pracadtog 
eftarp _ 
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oora. „.... .. . , 

15.000u 
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60m 
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In cmwil year of avert oumu- 
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50o 

50m 

4. OrixDon of aeptorafeon *v 
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5 Coats and aipaoaaa baftya 
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fenaa 1 Wrpugrt 4) 
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22 930u 

6 Racafcutaton of toaa car 
ryovar by racafcufeatoiQ 1963 
and 1964 naf <ncoma Ootsj 
to raOacf currant daddetton of 
wagaa to oOon and axpto- 
rafcon maraat at?anaa 1963 
adjusted naf toaa carrywar 
( 13 . 0210 ) 4 (40u) 4 

(lOOOu)-(U.OTOu) 1964 ad 
tuttad naf toaa carryouar 
(17.042V) 4 (46u| ♦ 

(26 00v)-(l9.«90u) 

7. Racafcutason of fcwuaon on 
uaa of naf toaa oarryoaar do 
(fecSon 

Ooaa facatpfa _„ 

40,000u 

100.000m 

Loaa coats and aritonaaa _ 

(17.910V) 

(22.930) 

Tr*ai 

22.000V 

X3!4« 

77.070V 
1 t,561v 

Tana* 15 paroani imitation..^. 

• Costa and ngant tocKaSng 
naf toaa carryovar deduction 
(Sna 5 piua Ina 7 _ ....... 

21.224m 

34.49tv 


In years after 1986, costs and expenses for 
purposes of determining the qualifying 
amount would reflect net loss carryforward 
deductions based on the recomputed losses 
carried forward from 1983 and 1984 (14.070u 
and 19.690U. respectively) less the amounts 
thereof that were utilized in determining 
costs and expenses for 1985 and 1986 (3.314u 
and 11.561U. respectively). The 1983 and 1964 


loss carryforwards would be considered 
utilized in accordance with the order of 
priority in which such losses are utilized 
under the terms of the qualifying levy. 

In applying the safe harbor formula, the tax 
rate to be used, in accordance with paragraph 
(e)(3) of this section, is. 50. 

Accordingly, under the safe harbor method. 
/» qualifying amounts with respect to the 
April 11 decree for 1965 and I960 are 
computed as follows: 

1985: (40.000u-21.224u-17.172u) X .50/(1- 
.50} - 1804u 

1906: (1 00.000u-34.491u-54,134u ) X .50/(1- 
.50) = 11.375u 

Under the safe harbor method /• qualifying 
amounts with respect to the April 11 decree 
for 1965 and 1986 are thus 1004u and 11.375u. 
respectively; and its specific economic 
benefit amounts are 15.568u (17.172o-1804u) 
and 42.759UC, 54.134u-11.375u), respectively. 
Pursuant to paragraph (b) of this section fs 
specific economic benefit amounts are 
characterized according to the nature of f% 
transactions with country L and of the 
specific economic benefit received by L as 
additional royalties paid to country L with 
respect to the petroleum extacted by / in 
country L in 1965 and 1986. and these 
amounts are so treated for all purposes of 
Chapter 1 of the Code. 

Example (5). Country E, which has no 
generally imposed income tax, imposes a levy 
called the country E income tax only on 
corporations carrying on the banking a 
business through a branch in country E and 
on corporations engaged in the extraction of 
petroleum in country K. AH of the petroleum 
resources of country E are owned by the 
government of country E. whose petroleum 
ministry licenses corporations to explore for 
petroleum and extract petroleum in 
consideration of payment of royalties os 
petroleum Is extracted. The base of the 
country E income tax is a corporation’s actual 
gross receipts from sources in country E less 
all expenses attributable, on reasonable 
principles, to such gross receipts: the rate of 
tax is 29 percent. 

A Is a U.S corporation that carries on the 
banking business through a branch in country 
E, B is a U.S. corporation (unrelated to A) 
that is engaged in the extraction of petroteum 
in country E. In 1964 A receives interest on 
loans it has made to 180 borrowers in country 
E. seven of which are agencies and 
instrumentalities of the government of 
country E. The economic benefits received by 
A and B (/.*.. the interest received by A from 
the government and B’s license to extract 
petroleum owned by the government) are not 
made available on substantially the same 
terms to the population of country E in 
general. 

A and B are dual capacity taxpayers. Each 
of them has validly elected the safe harbor 
method for country E for 1984. A 
demonstrates that the country E income tax, 
as applied to it (a dual capacity taxpayer) is 
not different by its terms or in practice from 
the country E income tax as applied to 
persons (in this case other banks) that are not 
dual capacity taxpayers. A has therefore 
established pursuant to paragraph (a)(1) of 
this section and ft 1.901«^(d) that the country 
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F income tax as applied to it and the country 
E income tax as applied to persons other than 
dual capacity taxpayers are together a single 
levy. A establishes that such levy is an 
ircome tax within the meaning of $ 1.901- 
2(3)11). In accordance with paragraph (a)(1) 
of this section, no portion of the amount paid 
by A pursuant to such levy ts considered to 
be paid in exchange for a specific economic 
benefit. Thus, the entire amount paid by A 
pursuant to this levy is an amount of income 
tax paid. 

B does not demonstrate that the country E 
income tax as applied to corporations 
en gaged in the extraction of petroleum in 
country E (dual capacity taxpayers) is not 
different by its terms or in practice from the 
country E income tax as applied to persons 
ether than dual capacity taxpayers (/>.. 
banks that are not dual capacity taxpayers). 
Accordingly, pursuant to paragraph (a)(1) of 
this section and § 1.90i-2(dJ. the country E 
income tax as applied to corporations 
engaged in the extraction of petroleum in 
country E is a separate levy from the country 
E income tax as applied to other persons. 

B demonstrates that all of the criteria of 
section 901 are satisfied with respect to the 
country E income tax as applied to 
corporations engaged in the exploration of 
petroleum in country E. except for the 
determination of the distinct element of such 
levy that imposes a tax and of £Ta qualifying 
amount with respect to the levy. Pursuant to 
paragraph (e)(5) of this section, in applying 
the safe harbor formula to B, "A" is the 
amount of B 's gross receipts as determined 
under the country B income tax as applied to 
B, IT is the amount of B’§ costs and 
expenses as determined thereunder. “C" is 
B's actual payment amount; and M D" is .28. 

Ihe lower of the rate (29 percent) of the 
qualifying levy (the country E income tax as 
applied to corporations engaged in the 
extraction of petroleum in country E) or the 
rati* (46 percent) of lax specified for 1984 in 
taction 11(b)(5) of the Internal Revenue Code. 
Thus, B'i qualifying amount is equal to its 
actual payment amount. 

Example (8). The facts are the same as in 
s imple (5). except that the rate of the 
country E income tax is 55 percent For tho 
reasons stated in example (5). the results 
with respect to A are the same as in example 
-I ^e safe harbor formula to B. 

A, "B.’* and "C are the same as in example 
k. but "D # * is .46, as that rate is less than .55. 

* hus, B s qualifying amount is less than ITs 
sctuul payment amount and the difference is 
E * specific economic benefit amount. 

Example (7). Country E imposes a lax 
(ca led the country E income tax) on the 
realized nc * * n cwnc derived by corporations 
Irufn sources in country E. except that, with 
"^pect to interest income received from 
•ources In country E and certain Insurance 
income, nonresident corporations are instead 
■abject to other levies. With respect to such 
interest income a levy (called the country E 
interest tax) requires nonresident 
corporations to pay to country B 20 percent of 
luch gross interest income unless the 
nonresident corporation falls within a 
specified category of corporations (“special 
corporations**), all of which are dual capacity 
^'payers, in which case the rate Is instead 


25 percent With respect to such insurance 
income nonresident corporations are subject 
to a levy (called the country E insurance fax), 
which is not an income tax within the 
meaning of J 1.901 -2(a)(1). 

The country E interest tax applies at the 20 
percent rate by its terms and in practice to 
persons other than dual capacity taxpayers. 
The country E interest tax as applied a! the 
25 percent rate to special corporations 
applies only to dual capacity taxpayers, 
therefore, the country E interest tax as 
applied to special corporations is a separate 
levy from the country E interest tax as 
applied at the 20 percent rate. 

A ts a U.S. corporation which is a special 
corporation subject to the 25 percent rate of 
the country E interest tax. A does not have 
any insurance income that is subject to the 
country E insurance tax. A, a dual capacity 
taxpayer, has validly elected the safe harbor 
formula for 1964 In 1864 A receives lOOu 
(units of country E currency) of gross interest 
income subject to the country E interest tax 
and pays 25u to country E. 

A establishes that the country E income tax 
is the generally imposed income tax of 
country E; that all of the criteria of section 
803 are satisfied with respect to the country E 
interest tax as applied to special corporations 
except for the determination of the distinct 
element of the levy that is a tax and of A 'a 
qualifying amount with respect thereto. A has 
therefore demonstrated that the country E 
interest tax as applied to speical corporations 
Is a qualifying levy. A establishes that the 
country F, interest tax at the 20 percent rate is 
a tax in lieu of an income tax within the 
meaning of $ 1.903-1 (a). Pursuant to 
paragraph (e)(6) of this section the country E 
interest tax at the 20 percent rate is treated 
as if it were an application of the general tax 
for purposes of the safe harbor formula of 
this paragraph (e), since that tax would 
actually have been required to have been 
paid by A with respect to its interest income 
had A not been a dual capacity taxpayer 
(special corporation) instead subject to the 
qualifying levy (the country E interest tax at 
the 25 percent rate). 

Even if the country E insurance tax is a tax 
in lieu of an income tax within the meaning of 
§ 1.903-1 (a), that tax is not treated as if it 
were an application of the general tax for 
purposes of applying the safe harbor formula 
to A since A had no insurance income in 1984 
and hence such tax would not actually have 
been required to be paid by A had A not been 
a dual capacity taxpayer. 

Example (8), Under a levy of country S 
called the country S income tax. each 
corporation operating in country S is required 
to pay country S 50 percent of its income 
from operations in country S. Income for 
purposes of the country S income tax is 
computed by subtracting all attributable 
costs and expenses from a corporation's 
gross receipts derived from its business in 
country S. Among corporations on which the 
country S income tax is imposed are 
corporations engaged in the owned by 
country S. and all corporations engaged in 
the exploitation of mineral K in country S. 
Natural deposits of mineral K in country S 
are exploitation thereof do so under 
concession agreements with an 


instrumentality of country S. Such 
corporations, in addition to the 50 percent 
country S income tax, are also subject to a 
levy called a surtax, which is equal to GO 
percent of posted price net income lens the 
amount of the con try S income tax. The 
surtax is not deductible in computing the 
country S income tax of corporations engaged 
in the exploitation of mineral K in country & 

A is a li.S. corporation engaged in countiy 
S in the exploitation of mineral K. arid A has 
been allowed to extract mineral K under a 
concession agreement with an 
instrumentality of country S. Therefore, A is a 
dual capacity taxpayer. In accordance with a 
term of the concession agreement, cert a in of 
A's income (net of expenses attributable 
thereto) is exempted from the income lax and 
surtax. 

The results for A in 1964 arc as follows: 
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Decause of the difference (nondcductibifity 
of the surtax) in the country S income tax os 
applied to dual capacity taxpayers from its 
application to other persons, the country S 
income tax as applied to dual capacity 
taxpayers and the country S income tax as 
applied to persons other than dual capacity 
taxpayers are separate levies. Moreover, 
because A's concession agreement provides 
for a modification (exemption of certain 
income] of the country S income tax and 
surtax as they otherwise apply to other 
persons engaged in the exploitation of 
mineral K in country S. those levies 
(contractual levies) as applied to A are 
separate levies from those levies as applied 
to other persons engaged in the exploitation 
of mineral K in country S. 

A establishes that the country S income tax 
as applied to persons other than dual 
capacity taxpayers is an income tax within 
the meaning of $ 1.901-2(a)(1) and is the 
general tax. A demonstrates that all the 
criteria of section 903 are satisfied with 
respect to the country S income (ox as 
applied to A and with respect to the surtax as 
applied to A. except for the determination of 
the distinct elements of such levies that are 
taxes and of A s qualifying amounts with 
respect to such levies. Therefore, both the 
country S income tax as applied to A and the 
surtax as applied to A are qualifying levies. 

In applying the safe harbor formula, in 
accordance with paragraph (e)(2). the amount 
of A ‘a gross receipts includes the exempt 
realized income, and the amount of A > costs 
and expenses includes the costs attributable 
to such exempt income. In accordance with 
paragraph (e)(7)(i), the amount of the 
qualifying levy for purposes of the formula is 
the sum of A's liability for the country S 
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income lax Hnd A s liability for the surtax. 
Accordingly, under the safe harbor formula. 

A '• qualifying amount with respect to the 
country S income lax and the surtax is 35u 
((135u-25u-75u)X .50/(1 -.50)). A ‘a specific 
economic benefit amount is 40u (A’s actual 
payment amount (75u) less A * qualifying 
amount (35u)|. 

Example (9/. Country T imposes a levy on 
corporations, called the country T income 
tax. The counlryT income tax is imposed at a 
rate of 50 percent on gross receipts less all 
costs and expenses, and affiliated 
corporations are allowed to consolidate their 
results in applying the country T income tax. 
Corporations engaged in the exploitation of 
mineral L in country T are subject to a levy 
that is identical to the country T income tax 
except that no consolidation among affiliated 
corporations is allowed. The levy allows 
unlimited loss carryforwards. 

Cand O are affiliated U.S. corporations 
engaged in country T in the exploitation of 
mineral L Natural deposits of mineral L in 
country T are owned by country T. and C and 
D have been allowed to extract mineral L in 
consideration of certain payments to an 
instrumentality of country T. Therefore, C 
and D are dual capacity taxpayers. 

The results for C and D in 1964 and 1985 
are as follows: 


forward)—SOu—25u)x.50/(1-.50)), of which 
50u is considered to be paid by C and 25u by 
D. 

Example (10). Country W imposes a levy 
called the country W income tax on 
corporations doing business in country W. 

The country W income tax is imposed at a 50 
percent rate on gross receipts less all costs 
and expenses. Corporations engaged in the 
exploitation of mineral M in country W are 
subject to a levy that is identical in all 
respects to the country W income tax except 
that it is imposed at a rate of 80 percent (the 
"80 percent levy"). 

A Is a U.S. corporation engaged in country 
W in exploitation of mineral M and is subject 
to the 60 percent levy. Natural deposits of 
mineral M in country W are owned by 
country W. and A has been allowed to 
extract mineral M In consideration of certain 
payments to an instrumentality of country W. 
Therefore, A is a dual capacity taxpayer. A a 
U.S. corporation affiliated with A. also is 
engaged in business in country W. but has no 
transactions with country W. B is subject to 
the country VV income tax. A is a dual 
capacity taxpayer within the meaning of 
$ 1.901-2(a)(2)(if)(A) by virtue of its affiliation 
with A. 

The results for A and B in 1964 ore as 
follows: 


with respect to the 80 percent levy is20u 
((120u - 20u - 80u) X .50/(1 - .50)), The 
remaining 80u paid by A (80u - 20u) is A's 
specific economic benefit amount. 

Example (21) 'Die facts are the same as in 
example (10). except that it la assumed that B 
has not demonstrated that the country VV 
income tax as applied to B does not differ by 
its terms or in practice from the country VV 
income lax as applied to persons other than 
dual capacity taxpayers, in addition. A and B 
demonstrate that oil the criteria of section 
901 are satisfied with respect to each of the 
country VV income tax and the 80 percent 
levy as applied to dual capacity taxpayers, 
except for the determination of the distinct 
elements of such levies that are taxes of A 
and As qualifying amounts with respect to 
such levies. Therefore, the country VV income 
tax and 80 percent levy at applied to dual 
capacity taxpayers are qualifying levies. 

in applying the safe harbor formula in 
accordance with paragraphs (e)(7)(i) and 
(e)(7)(iii), the results of A and B are 
aggregated. Accordingly, under the safe 
harbor formula, the aggregate qualifying 
amount for A and B with respect to the 
country W income tax and 80 percent levy is 
50u (((120u 4- lOOu) - (20u + 40u) - (80u f 
30u)l * *50/(1- 50)). 

Example (12). Country Y imposes a levy on 
corporations operating in country Y. called 
the country Y income tax. Income for 
purposes of the country Y income tax is 
computed by subtracting all costs and 
expenses from a corporation's gross receipts 
derived from its business in country Y. The 
rate of the country Y income tax is 50 
percent. Country Y also imposes a 20 percent 
tax (the “withholding tax") on the gross 
amount of certain income, including 
dividends, received by persons who are not 
residents of country Y from persons who are 
residents of country Y and from corporations 
that operate there. Corporations engaged in 
the exploitation of mineral K In country Y are 
subject to a levy (the ”75 percent levy") that 
Is identical In all respects to the country Y 
income tax except that it Is imposed at a rate 
of 75 percent. Dividends received from such 
corporations are not subject to the 
withholding tax. 

C. a wholly-owned country Y subsidiary of 
D, a U.S. corporation, is engaged in country Y 
„ in the exploitation of mineral K. Natural 
deposits of mineral K In country Y are owned 
by country Y, and C has been allowed to 
extract mineral K In consideration of certain 
payments to an instrumentality of country Y 
Therefore, C is a dual capacity taxpayer. D 
has elected the safe harbor method for 
country Y for 1964. In 18W Cs gross receipts 
are 120u (units of country Y currency), its 
costs and expenses are 20u, and its liability 
under the 75 percent levy is 75u. C distributes 
the amount that remains, 25u, as a dividend 
to O . 

D establishes that the country Y income 
tax as applied to persons other than dual 
capacity taxpayers is an income tax within 
the meaning of ft t.901-2|a)(l) and the general 
tax. and that all the criteria of section 901 are 
satisfied with respect to the 75 percent levy, 
except for the determination of the distinct 
element of such levy that is tax and of Cs 
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income tax as applied to person smother than 


C and D establish that the country T 
income tax as applied to persons other than 
dual capacity taxpayers is an income tax 
within the meaning of ft 1.901—2(a)(1) and is 
the general tax. C and D demonstrate that all 
of the criteria of section 901 are satisfied with 
respect to the country T income tax as 
applied to dual capacity taxpayers, except for 
the determination of the distinct element of 
such levy that it a tax and of C and D't 
qualifying amounts with respect to that levy. 
Therefore, the country T Income tax as 
applied to dual capacity taxpayers is a 
qualifying levy. 

In applying the safe harbor formula, in 
accordance with paragraphs (e)(2)(H) and 
(e)(7)(iii), the gross receipts, costs and 
expenses, and actual payment amounts of C 
and D are aggregated, except that in D ‘s loss 
year (1964) its gross receipts and costs and 
expenses are disregarded. The results of any 
loss year are disregarded since the country T 
income tux as applied to dual capacity 
taxpayers does not allow consolidation, and. 
pursuant to paragraph (e)(2)(H). differences in 
consolidation provisions between such levy 
and the countiy T income tax as applied to 
persons that are not dual capacity taxpayers 
are not considered. Accordingly, in 1964 the 
qualifying amount with respect to the country 
Tincome tax is 50u ((120u-20u-50u)x.50/ 

(1 - .50)). all of which Is considered paid by C. 
In 1985 the qualifying amount is 75u 
((120u + 120u — 20u - 2l)u-50u (loss carry 


dual capacity taxpayers is an income tax 
within the meaning of ft 1.901-2(a)(1) and is 
the general tax. It is assumed that B has 
demonstrated that the country W income tax 
as applied to B does not differ by its terms or 
in practice from the country W income tax as 
applied to persons other than dual capacity 
taxpayers and hence that the country W 
income tax as applied to A a dual capacity 
taxpayer, and the country W income tax as 
applied to such other persons is a single levy. 
Thus, with respect to A the country W 
income tax is not a qualifying levy by reason 
of the last sentence of paragraph (c)(1) of this 
section. A demonstrates that all the criteria of 
section 901 are satisfied with respect to the 
80 percent levy, except for the determination 
of the distinct element of such levy that is a 
tax and of A's qualifying amount with respect 
thereto. Accordingly, the 80 percent levy as 
applied to A la a qualifying levy. 

Jn applying the safe harbor formula in 
accordance with paragraphs (e)(7)(i) and 
(e)(7)(iii) Ln the instant case, it is not 
necessary to incorporate As results in the 
safe harbor formula because As taxation in 
country W Is identical to the taxation of 
persons other than dual capacity taxpayers 
and because neither A's and As results nor 
their taxation in country VV interact in any 
way to change A’s taxation. AH of the 
amount paid by B. 30u. is an amount of 
income tax paid by B within the meaning of 
ft 1.90\-2(a)(l). Accordingly, under the safe 
harbor formula, the qualifying amount for A 
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qualifying amount with respect thereto. 
Accordingly, the 75 percent levy is a 

qualifying levy. 

Pursuant to paragraph (e)(7). D (which is 
not subject to a levy of country Y but Is 
considered to receive a specific economic 
benefit by reason of §1.901-2(a)(2)(il](E)) is 
treated as a dual capacity taxpayer in 
applying paragraph (e)(7J(ii). D demonstrates 
that the withholding tax is a tax in lieu of an 
Income tax within the meaning of § 1.903-1. 
which tax applies in practice to persons other 
than dual capacity taxpayers, and that such 
tax actually would have applied to D had D 
net been a dual capacity taxpayer (/>., had C 
not been a dual capacity taxpayer, in which 
case O also would not have been one). 
Accordingly, the withholding tax is treated 
for purposes of the safe harbor formula as if 
it were an application of the general tax. 

In applying the safe harbor formula to this 
situation in accordance with paragraph 
M(7)(ii), the rates of the country Y income 
tax and the withholding tax are aggregated 
into a single effective general tax rate. In thia 
case, the rate is .60 (.50+1(1 -.50JX.20)). 
Accordingly, under the safe harbor formula. 

C s qualifying amount with respect to the 75 
percent levy is 37.5u |(120u - 20u - 75u) 
x 00/(1 - .60)), the aggregate amount that C 
and D would have paid if Chad been subject 
to the country Y income tax and had 
distributed to D as a dividend subject to the 
withholding tax the entire amount that 
remained for the year after payment of the 
country Y income tax. Because C is in fact the 
only taxpayer, the entire qualifying amount ia 
paid by C. 

Example (13). The facts are the same as in 
example (12), except that dividends received 
from corporations engaged in the exploitation 
of mineral K in country Y are subject to the 
withholding tax. Thus. Cs liability under the 
7f. percent tax on the 75u, and /7s liability 
under the withholding tax on the 25u 
distribution is 5u. 

D. which is a dual capacity taxpayer, 
demonstrates that the withholding tax as 
applied to D does not differ by its terms or in 
practice from the withholding tax as applied 
to persons other than dual capacity taxpayers 
and hence that the withholding tax as applied 
to D and that levy as applied to such other 
persons is a single levy. D demonstrates that 
all of the criteria of section 903 are satisfied 
with respect to the withholding tax. The 
withholding tax Is not a qualifying levy by 
reason of the last sentence of paragraph (c)(1) 
of this section. 

Paragraphs (e)(7)(i). (e)(7)(ii) and (e)(7)(iil) 
all apply in this situation. As in example (10), 
it is not necessary to incorporate the 
withholding tax into the safe harbor formula. 
All of the amount paid by D. 5u. is an amount 
of tax paid by D in lieu of an income tax. In 
applying the safe harbor formula to C, 
therefore, with respect to the 75 percent levy. 
A- is 120. "B" is ”20”. “C” is 75 and ”D" is 
V) Accordingly. C s qualifying amount with 
respect to the 75 percent levy is 25u; the 
remaining 50u that it paid is its specific 
economic benefit amount. • 

Example (14). The fucts are the same as in 
• xample (12). except that dividends received 
from corporations engaged in the exploitation 
of mineral K in country Y are subject to a 10 


percent withholding tax (the ‘TO percent 
withholding tax”). Thus, Cs liability under 
the 75 percent levy is 75u. and Us liability 
under the 10 percent withholding tax on the 
25u distribution is 2.5u. 

The only difference between the 
withholding tax and the 10 percent 
withholding tax applicable only to dual 
capacity taxpayers (including!)) is that a 
lower rate (but the same base) applies to dual 
capacity taxpayers. Although the withholding 
tax and the 10 percent withholding tax are 
together a single levy, this difference makes it 
necessary, when dealing with multiple levies, 
to incorporate the withholding tax and /7s 
payment pursuant to the 10 percent 
withholding tax in the safe harbor formula. 
Accordingly, as in example (12). the safe 
harbor formula is applied by aggregation. 

The aggregate effective rate of the general 
taxes for purposes of the safe harbor formula 
is .60 (.50+((1 -.50JX.20)). Pursuant to 
paragraph (e)(7), the aggregate actual 
payment amount of the qualifying levies for 
purposes of the formula is the sum of C and 
Us liability for the 75 percent levy and the 10 
percent withholding tax. Accordingly, under 
the safe harbor formula, the aggregate 
qualifying amount with respect to the 75 
percent levy on C and the 10 percent 
withholding tax on Die 33.75u 
((120u - 20u - |75u 4 2 5uJ) X .60/(l - 60)). 
which ia the aggregate amount of tax that C 
and D would have paid if C had been subject 
to the country Y income tax and had paid out 
its entire amount remaining after payment of 
that tax to D as a dividend subject to the 
withholding tax. 

Example (15) The facts are the same as in 
example (5). except that the rate of the 
country E income tax is 45 percent and a 
political subdivision of country E also 
imposes a levy, called the “local tax.” on all 
corporations subject to the country E income 
tax. The base of the local tax is the same as 
the base of the country E income tax: the rate 
is 10 percent. 

The reasoning of example (5) with regard 
to the country E income tax as applied to A 
and B. respectively, applies equally with 
regard to the local tax as applied to A and B, 
respectively. Accordingly, the entire amount 
paid by A pursuant to each of the country E 
income tax and the local tax is an amount of 
income tax paid, and both the country E 
income tax as applied to B and the local tax 
as applied to B are qualifying levies. 

Pureuant to paragraph (c)(7). in applying 
the safe harbor formula to B. ”A” is the 
amount of Bs gross receipts as determined 
under the (identical) country E income tax 
and local tax as applied to B. “B‘‘ is the 
amount of Bs costs and expenses thereunder, 
and ”C” is the sum of Bs actual payment 
amounts with respect to the two levies. 
Pursuant to paragraph (e)(7), in applying the 
safe harbor formula to B . Bs aggregate 
qualifying amount with respect to the two 
levies is limited to the amount determined in 
accordance with paragraph (e)(5) where ”D” 
is the rate of tax specified in section 11(b)(5) 
of the Internal Revenue Code. Accordingly, 
”D” is .46. which is the lower of the aggregate 
rate (55 percent) of the qualifying levies or 
the section 11(b)(5) rate (46 percent). B s 
aggregate qualifying amount is. therefore. 


identical to Bs qualifying amount in example 
(6). which is less than its aggregate actual 
payment amount, and the difference is Bs 
specific economic benefit amount. 

(f) Effective date . The effective date of 
this section Is as provided in §1.901- 

2(h). 

Approved by the office of Management 
and Budget under control number 1545- 
0746. 

Par. 3. A new §1.903-1 is added 
immediately after § 1.902-2 to read as 
follows: 

§ 1.903-1 Taxes In llau of Income taxes. 

(a) In general. Section 903 provides 
that the term "income, war profits, and 
excess profits taxes', shall include a tax 
paid in lieu of a tax on income, war 
profits, or excess profits ("income tax") 
otherwise generally imposed by any 
foreign country. For purposes of this 
section and §§1.901-2 and 1.901-2A. 
such a tax is referred to as a "tax in lieu 
of an income tax"; and the terms "paid" 
and "foreign country" arc defined in 
§ 1.901-2(g). A foreign levy (within the 
meaning of § 1.901-2(g)(3)) is a tax in 
lieu of an income tax if and only if— 

(1) It is a tax within the meaning of 
§ 1.901-2(a)(2): and 

(2) It meets the substitution 
requirement as set forth in paragraph (b) 
of this section. 

The foreign country’s purpose in 
imposing the foreign tax (e.g., whether it 
imposes the foreign tax because of 
administrative difficulty in determining 
the base of the income tax otherwise 
generally imposed) is immaterial. It is 
also immaterial w hether the base of the 
foreign tax bears any relation to realized 
net income. The base of the tax may. for 
example, be gross income, gross receipts 
or sales, or the number of units 
produced or exported. Determinations of 
the amount of a tax in lieu of an income 
tax that is paid by a person and 
determinations of the person by whom 
such tax is paid are made under § 1.901 
2 (e) and (f), respectively, substituting 
the phrase "tax in lieu of an income tax" 
for the phrase "income tax" wherever 
the latter appears in those sections. 
Section 1.9Q1-2A contains additional 
rules applicable to dual capacity 
taxpayers (as defined in § 1.901- 
2(a)(2)(ii) (A)). The rules of this section 
ore applied independently to each 
separate levy (within the meaning of 
§§ 1.901-2(d) and 1.901-2A (a)) imposed 
by the foreign country. Except as 
otherwise provided in paragraph (b)(2) 
of this section, a foreign tax either is or 
is not a tax in lieu of an income tax in its 
entirety for all persons subject to the 
tax. 
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(b) Substitution. — f1) In general . A 
foreign tax satisfies the substitution 
requirement if the tax In fact operates as 
a tax imposed in substitution for. and 
not in addition to, an income tax or a 
series of income taxes otherwise 
generally imposed. However, not all 
income derived by persons subject to 
the foreign tax need be exempt from the 
income tax. If. for example, a taxpayer 
is subject to a generally imposed income 
tax except that, pursuant to an 
agreement with the foreign country, the 
taxpayer's income from insurance is 
subject to a gross receipts tax and not to 
the income tax. then the gross receipts 
tax meets the substitution requirement 
notwithstanding the fact that the 
taxpayer’s income from other activities, 
such as the operation of a hotel, is 
subject to the generally imposed income 
tax. A comparison between the tax 
burden of this insurance gross receipts 
tax and the tax burden that would have 
obtained under the generally imposed 
income tax is irrelevant to this 
determination. 

(2) Soak-up taxes. A foreign tax 
satisfies the substitution requirement 
only to the extent that liability for the 
foreign tax is not dependent (by its 
terms or otherwise) on the availability 
of a credit for the foreign tax against 
income tax liability to another country. 

If. without regard to this paragraph 
(b)(2). a foreign tax satisfies the 
requirement of paragraph (b)(1) of this 
section (including for this purpose any 
foreign tax that both satisfies such 
requirement an also is and income tax 
within the meaning of $ 1.901-Z(a)(l)). 
liability for the foreign tax is dependent 
on the availability of a credit for the 
foreign tax against income tax liability 
to another country only to the extent of 
the lesser of— 

(i) The amount of foreign tax that 
would not be imposed on the taxpayer 
but for the availability of such a credit 
to the taxpayer (within the meaning of 
S 1.901-2(c)), or 

(ii) The amount, if any, by which the 
foreign tax paid by the taxpayer 
exceeds the amount of foreign income 
tax that would have been paid by the 
taxpayer if it had instead been subject 
to the generally imposed income tax of 
the foreign country. 

(3) Examples . The provisions of this 
paragraph (b) may be illustrated by the 
following examples: 

Example (1), Country X has a tax on 
realized net income that is generally imposed 
except that nonresidents are not subject to 
thrit tax. Nonresidents are subject to n gross 
income tax on income from country X that is 
not attributable to a trade or business carried 
on in country X. The gross income tax 


Imposed on nonresidents satisfies the 
substitution requirement set forth in this 
paragraph (b). See also examples (1) and (2) 
of * 1 901-2(b)(4)(iv). 

Example (2). The facts are the same as in 
example (1). with the additional fact that 
payors located in country X are required by 
country X law to withhold the gross income 
tax from payments they make to 
nonresidents, and to remit such withheld tax 
to the government of country X. The result is 
the same as In example (1). 

Example (3). 'The facts ore the same as in 
exampte (2), with the additional fact that the 
gross income tax on nonresidents applies to 
payments for technical services performed by 
them outside of country X. 'The result is the 
same as in example (2). 

Example (4). Country X has a tax that is 
generally imposed on the realized net income 
of nonresident corporations that is 
attributable to trade or business carried on in 
country X. The tax applies to all nonresident 
corporationa that engage in business in 
country X except for such corporations that 
engage in contracting activities, each of 
which is instead subject to two different 
taxes. The taxes applicable to nonresident 
corporations that engage tn contracting 
activities satisfy the substitution requirement 
set forth in this paragraph (b). 

Example (S). Country X imposes both an 
exise tax and an income tax. The excise tax, 
which is payable independently of the 
income taxis allowed os a credit against the 
income tax. For 1983 A has a tentative 
income tax liability of lOOu (units of country 
X currency) but is allowed a credit for 30u of 
excise tax that it has paid. Pursuant to 
paragraph (e)(4)(l) of { 1.901-2. the amount of 
excise tax A has paid to country X is 30u and 
the amount of income tax A has paid to 
country X is 70u. The excise tax paid by A 
does not satisfy the substitution requirement 
set forth in this paragraph (b) because the 
excise tax is imposed on A in addition to. and 
not insubstltution for, the generally imposed 
income tax. 

Example (6). Pursuant to a contract with 
country X. A. a domestic corporation engaged 
in manufacturing activities in country X, must 
pay tax to country X equal to the greater of (i) 
5u (units of country X currency) per item 
produced, or (ii) the maximum amount 
creditable by A against its VS. income tax 
liability for that year with respect to income 
from its country X operation. Also pursuant 
to the contract. A is exempted from otherwise 
generally imposed income tax. A produces 18 
items in 1984 and the maximum amount 
creditable by A against its US. income tax 
liability for 1084 is 125u. If A had been 
subject to country X’s otherwise generally 
imposed income tax it would have paid a tax 
of ISOu. Pursuant to paragraph (b)(2) of this 
section, the amount of tax paid by A that is 
dependent on the availability of a credit 
against income tax of another country is 0 
(lesser of (i) 45u. the amount that would not 
be imposed but for the availability of a credit 
(125o-a0u) or (ii) 0. the amount by which the 
contractual tax (125u) exceeda the generally 
imposed income tax (150u)). 

Example (7). The facts are the same as in 
example (6) except that, of the 150u A would 
have paid if It had been subject to the 


otherwise generally imposed income tax. GOu 
Is dependent on the availability of a credit 
against income tax of another country. The 
amount of lax actually paid by A (i e.. 125u) 
that is dependent on the availability of a 
credit against income tax of another country 
is 35u (lesser of (i) 45u. computed as in 
example (8). or (ii) 35u. the amount by which 
the contractual tax (125u) exceeds the 
amount A would have paid as income tax if it 
had been subject to the otherwise generally 
imposed income tax (90u. Le.. 150u-60u). 

(c) Effective date. The effective date 
of this section is as provided in § 1.901- 
2(h). 

PART 4—(AMENDED] 

§§ 4.901-2 and 4.903-1 (Removed] 

Par. 4. Sections 4.901-2 and 4.903-1 of 
28 CFR Part 4 are removed. 

This Treasury Decision Is issued 
under the authority contained in section 
7805 of the Internal Revenue Code of 
1954 (68A Stat. 917; 26 U.S.C. 7805). 

Rom o© L Eggtsr. Jr.. 

Commissioner of Internal Revenue 

Approved: September 28,1983. 

John E. Chapoton. 

Assistant Secretary of the Treasury. 

(FR Doc BS-r MS Fill’d 1WWD; 1210 pa) 

BILLING COOC 4030-01-M 


26 CFR Parts 1 and 31 
(T.D. 79191 

Employment and Income Taxes; 
Information From Recipients of 
Gambling Winnings 

agency: Internal Revenue Service, 
Treasury. 

action: Final regul ations. 

summary: This document contains final 
regulations relating to withholding on 
certain payments of gambling winnings 
and to statements furnished by their 
recipients. These rules are necessary to 
implement the withholding of tax on 
certain payments of winnings and will 
affect both payers and recipients of 
winnings. 

date: The regulations generally apply to 
payments of winnings made after 
November 14.1983. 

FOR FURTHER INFORMATION CONTACT! 
John P. MacMaster of the Legislation 
and Regulations Division. Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue NW.. 
Washington. D.C. 20224 (Attention: 
CC:LR:T) (202-568-32941 
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SUPPLEMENTARY INFORMATION: 

Background 

On September 23,1981. the Federal 
Register published proposed 
amendments both of the Income Tax 
Regulations (28 CFR Part 1) under 
section 8011 of the Internal Revenue 
Code and of the Employment Tax 
Regulations (28 CFR Part 31) under Code 
section 3402(q). The amendments to the 
regulations under section 3402(q) were a 
revision of part of an earlier proposal 
(44 KR 65777) concerning the 
withholding of tax on certain payments 
of gambling winnings. Treasury Decision 
7787 (48 FR 48908) adopted that earlier 
proposal, reserving those portions re¬ 
proposed in the notice of proposed 
rulemaking of September 23.1981. 

A public hearing was held on )anuary 
20,1982. After consideration of the 
comments, this Treasury decision 
adopts the proposed amendments with 
one change. 

Explanation of Provision 

Section 3402(q) requires payers of 
gambling winnings to deduct and 
withhold 20 percent of payments in 
certain circumstances, generally 
depending on the type of wagering 
transaction, the total amount of 
winnings, and in some cases the odds of 
the wager. For example, withholding 
generally is required on winnings from a 
wager in a parimutuel pool on a horse 
race if the total amount of the winnings 
exceeds $1,000. Under § 31.3402(q}-l 
winnings on identical bets must be 
aggregated to determine if the $1,000 
floor has been exceeded. This ensures 
that bettors are treated the same, 
whether or not a wager is divided into 
several small components. Identical bets 
are those in which winning depends on 
the occurrence (or non-occurrence) of 
the same event or events. For example, 
two wagers on a horse to win a 
particular race generally are identical. 

Payers of gambling winnings generally 
arc liable for any tax requirccHo be 
deducted and withheld. The 
responsibility for identifying poyments 
subject to withholding would, therefore, 
devolve to payers. In view of the 
expense of eliciting the information 
necessary to determine whether a 
payment is subject to withholding solely 
by reason of identical wagers, the 
regulations provide that payers may, in 
certain circumstances, require payees to 
supply information concerning any 
identical, or fragmented, wagers and 
then rely upon that information in 
determining whether the payment is 
subject to withholding. Generally, such 
information may be required of payees 
with respect to any payment subject to 
information reporting requirements 


under section 6041, i.e., payments of 
$800 or more, but only if the payment by 
itself does not exceed the statutory floor 
of $1,000 ($5,000 in certain 
circumstances). If the payment either is 
subject to withholding without regard to 
winnings from identical wagers or is 
made with respect to a type of 
transaction not subject to withholding 
under section 3402(q) (/>., slot machine 
plays, bingo, or keno) the payer may not 
require the additional information. 
Indeed, it would have no application. 

The final regulations differ from the 
rules as proposed in two respects— 

5 31.3402(q)-l makes clear that wagers 
in different wagering pools are not 
identical wagers, even if identical in 
other respects. Thus, for example, if an 
individual places a bet of $10 at the 
track for a horse to win a race and also 
places a $10 bet through an off-track 
betting operation on that horse to win 
the same race, those wagers are not 
aggregated for purposes of sections 
3402(q) and 6011, provided the two 
operations conduct separate pools. 
Second, an example is added to indicate 
clearly that wagers containing different 
elements, eg., and "exacta" and a 
"trifecta" are not identical. 

Evaluation of the effectiveness of 
these regulations will be based on 
comments received from offices within 
the Treasury Department, other 
governmental agencies, and the public, 
these regulations impose no 
burdensome reporting or record keeping 
requirements, but rather provide a less 
burdensome, optional procedure for 
fully implementing section 3402(q). 

Non-Application of Executive Order 
12291 

The Treasury Department has 
determined that this regulation is not 
subject to review under Executive Order 
12291 or the Treasury or OMB 
implementation of the Order dated April 
29,1983. 

Regulatory Flexibility Act 

Pursuant to 5 U.S.C. 605(b), the 
Secretary of the Treasury has certified 
that the requirements of the Regulatory 
Flexibility Act do not apply to this 
Treasury decision as it will not have a 
significant impact on a substantial 
number of small entities. The regulations 
merely provide payers of gambling 
winnings an optional procedure for 
fulfilling the requirements of 
withholding pursuant to section 3402(q). 
Payers are not precluded from using 
other means to ascertain the nccesssary 
information to implement the 
withholding requirement. As already 
explained, this procedure is designed to 
provide a less burdensome means of 


assuring proper withholding on 
gambling winnings. It does not create a 
significantly increased reporting burden 
inasmuch as payees of gambling 
winnings should have the necessary 
information readily available for payers, 
and the optional procedure applies only 
as a concomitant of existing reporting 
requirements. 

Drafting Information 

The principal author of this regulation 
is John P. MacMaster of the Legislation 
and Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulation 
substantively and stylistically. 

list of Subjects 

26 CFR §§1.6001-1—1.6109-2 

Income taxes. Administration and 
procedure, Filing requirements. 

26 CFR Part 31 

Employment taxes, Income taxes, 
Lotteries. Railroad retirement Social 
security, Unemployment tax, 
Withholding. ^ 

Adoption of Amendments to the 
Regulations 

Accordingly. 28 CFR Parts 1 and 31 
are amended as follows: 

PART 1-INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31, 1953 

Paragraph 1. The following new 
section is added immediately after 
S 1.6011-2: 

5 1.6011-3 Requirement of statement from 
payees of certain gambling winnings. 

(a) General rule. Except as provided 
in paragraph (c) of this section, any 
person receiving a payment with respect 
to a wager in a sweepstakes, wagering 
pool, lottery, or other wagering 
transaction (including a parimutuel pool 
with respect to horse races, dog races, or 
jai alai) shall make a statement to the 
payer of such winnings upon the payer's 
demand. Such statements shall 
accompany the payer's return made 
with respect to the payment a9 required 
pursuant to section 3402(q) or 6041, as 
the case may be. 

(b) Contents of statement The 
statement referred to in paragraph (a) 
shall contain information (in addition to 
that required under section 6041(c)) as to 
the amount, if any, of winnings from 
identical wagers to which the recipient 
is entitled. If any person other than the 
recipient is entitled to all or a portion of 
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the payment, the statement shall also 
include information as to the amount, if 
any, of winnings from identical wagers 
to which each such person is entitled. 

The statement shall be provided on 
Form W-2G or. if persons other than the 
recipient are entitled to all or a portion 
of such payment, on Form 5754. 

(c) Exception. The requirement of 
paragraph (a) of this section does not 
apply with respect to any payment of 
winnings— 

(1) From a slot machine play, or a 
bingo or keno game. 

(2) Which is subject to withholding 
under section 3402(q) without regard to 
the existence of winnings from identical 
wegers. or 

(3) For which no return of information 
under section 6041 is required of the 
payer. 

(d) Meaning of terms. For purposes of 
this section, the terms “sweepstakes", 
"wagering pool". "lottery", "other 
wagering transaction" and "identical 
wagers" shall have the same meanings 
as ascribed to them under 5 31.3402(q)- 
1 . 

PART 31—EMPLOYMENT TAXES AND 
COLLECTION OF INCOME TAX AT 
SOURCE 

# 

Par. 2. Paragraphs (c)(1)(ii). and (d) 
Example (3), and (f)(l){vi) of § 31.3402 
(q)-1 are revised to read as set forth 
below, and a new paragraph (d) 

Example (4) is added to read as set forth 
below: 

531.3402(qh 1 Extension of withholding to 
certain gambling winnings. 

• • • • • 

(c) Definitions; special rules — (1] 

Rules for determining amount of 
proceeds from a wager . 4 4 * 

(ii) Amounts paid after November 14. 
1983. with respect to identical wagers 
are treated as paid with respect to a 
single wager for purposes of calculating 
the amount of proceeds from a wager. 
For example, amounts paid on two bets 
placed in a parimutuel pool on a 
particular horse to win a particular race 
are treated as paid with respect to the 
same wager. However, those two bets 
would not be identical were one "to 
win" and the other "to place", or if the 
bets were placed in different parimutuel 
pools, e.g.. a pool conducted by the 
racetrack and a separate pool conducted 
by an off-track betting establishment in 
which the wagers are not pooled with 
those placed at the track. Tickets 
purchased in a lottery generally are not 
identical wagers, because the 
designation of each ticket as a winner 
generally would not be based on the 


occurrence of the same event, eg., the 
drawing of a particular number. If the 
recipient makes the statement which 
may be required pursuant to 5 1.6011-3, 
indicating whether or not'the recipient 
(and any other persons entitled to a 
portion of the winnings) is entitled to 
winnings from identical wagers and 
indicating the amount of such winnings, 
if any. then the payer may rely upon 
such statement in determining the total 
amount of proceeds from the wager 
under paragraph (c)(1) of this section 
attributable to identical wagers. 

• • • • • 

(d) Examples. 4 4 4 

Example (3). On December 1. 1983, B 
makes two $2 bets in a parimutuel pool for a 
horse race, finch bet is on the seme horse to 
win a particular race. B wins a tulul of $1,300 
on those bets. B t ushes the ticknst at different 
cashier windows indicating on the statement 
demanded by each cashier the amount of 
winnings from identical wagers. Although the 
payment by each cashier ($650) is less than 
the $1,000 floor for the withholding 
requirement on payments of winnings from 
horse race parimutuel pools, each cashier is 
required to deduct and withhold lax from B's 
winnings equal to $129.00 (($650 - $2) x 20 
percent * $129.60) based on the information 
B submitted indicating that the aggregated 
proceeds from the identical wagers 
($1.300- $4 —$1,290) exceed $1,000 and the 
amount is at least 300 times as great as the 
amount wagered ($4 x 300 -^$1,200). Had B 
refused to make the statements, the payor 
would have no basis provided by the payee 
upon which to rely In determining whether 
the payment U subject to withholding. Under 
these circumstances, the payer would be 
required to deduct and withhold tax from the 
payment. 

Example (4). C makes two S2 bets in the 
same parimutuel pool for a horse race. One 
bet is an "exacta" In which C bets on horse 
M to win and horse N to "place". The other 
bet is a "Infecta”. C bets on horse M to win. 
horse N to "place" and horse O to "show”. C 
wins both bets and is paid $600 with respect 
to the "exacta" and $900 with respect to the 
"trifecta". The bets are not identical wagers, 
however, and on these facts neither payment 
is subject to withholding. 

• • • • • 

(f) Return of payer —(1) In general 
• • • 

(vi) With respect to amounts paid 
after November 4.1983. the amount of 
winnings from identical wagers. * 4 4 

• • • • • 

This Treasury decision is issued under the 
authority contained in sections 6011 and 7605 
of the Internal Revenue Code of 1954 (Q8A 
Siat. 732.917; 26 US.C- 6011. 7805). 


, (Approved by the Office of Management and 
Budget under control number 1543-02381 
Roscoe L Egger. Jr.. 

Commissioner of Internal Revenue. 

Approved: May 5.1983. 

John E. Chapoton. 

Assistant Secretary of fAe Treasury. 
jFR Due ta-rrrm riled is-ti «. in a«| 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

29 CFR Part 1601 

Handling of Employment 
Discrimination Charges; 706 Agencies 

agency: Equal Employment Opportunity 
Commission. 

act tore Final rule. 

summary: The Equal Employment 
Opportunity Commission amends its 
regulations designating certain State 
and local fair employment practices 
agencies (706 Agencies) so that they 
may handle employment discrimination 
charges, within their jurisdictions, filed 
with the Commission. Publication of this 
amendment effectuates the designation 
of the Texas Commission on Human 
Rights as a 706 Agency. 

E F F EC TIVE DATE: October 12.1983. 

FOR FURTHER INFORMATION CONTACT: 

Hollis Larkins. Equal Employment 
Opportunity Commission. Office of 
Program Operations, Special Services 
Staff. 2401 E Street. NW., Washington. 
D.C. 20507. telephone 202/634-6806. 

SUPPLEMENTARY INFORMATION! 

list of Subjects in 29 CFR Part 1601 

Administrative practice and 
procedure. Equal employment 
opportunity. Intergovernmental 
relations. 

PART 1601—PROCEDURAL 
REGULATIONS 

Accordingly. Title 29. Chapter XFV of 
the Code of Federal Regulations. 29 CFR 
1601.74(a) is amended by adding in 
alphabetical order the following agency 

5 1601.74 Designated and notice agencies 

(a) 4 4 4 Texas Commission on 
Human Rights 
• • • • • 

(Sec. 713(a) 78 Slat. 265 (42 VSJC. 2000c 12(a)) 
Signed at Washington. D.C. thi» Sixth day 
of October. 1983. 
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For the Commission. 

OdoeM M. Shannon. 

Director, Office of Program Operations. 

|FR Doc tt-X77» FU#d to-n-** »45 «m| 
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DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 917 

Permanent State Regulatory Program 
of Kentucky 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior 

action: Final rule and correction. 


summary: This document amends 30 
CFR Part 917 by: (1) Removing condition 
(a) concerning stocking plans for non¬ 
commercial forest land of the approval 
of the Kentucky permanent regulatory 
program under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA), (2) approving the program. 
amendment consisting of Technical 
Reclamation Memorandum #9 fTRM #9) 
and (3) correcting the text to reflect 
findings of the Secretary published in 
the Federal Register on January 4.1903 
and May 20,1983. The corrections 
reflect the removal of condition (c) 
concerning cumulative bonding crediting 
and a numbering error. 

effective DATE: The corrections, the 
removal of this condition und the 
approval of the program amendment are 
effective on October 12.1B83. 

FOR FURTHER INFORMATION CONTACT: 

W. H. Tipton, Director, Lexington Field 
Office, 340 Legion Drive. Suite 28. 
Lexington, Kentucky 40504, Telephone: 
(006) 233-7320. 

SUPPLEMENTARY INFORMATION: Oil April 
13.1982, following a review of the 
proposed program as outlined in 30 CFR 
Part 732. the Secretary approved the 
program subject to the correction of 12 
minor deficiencies. The approval was 
effective upon publication of the notice 
of conditional approval in the May 18, 
1982, Federal Register (47 FR 21404- 
21435). 

Information pertinent to the general 
background, revisions, modifications, 
and amendments to the proposed 
permanent program submission, as well 
as the Secretary's findings, the 
disposition of comments and a detailed 
explanation of the conditions of 
approval of the Kentucky program can 
be found in the May IB. 1982. Federal 
Register notice. 


Corrections 

In the January 4.1983, Federal 
Register (48 FR 245-252) the Secretary 
approved the amendment submitted to 
satisfy condition (c) of the approval of 
the Kentucky program relating to 
cumulative bond crediting. In amending 
S 917.11, paragraph (c) was not removed 
and reserved Section 917.11(c) is 
amended at this time by a correction 
notice removing and reserv ing 
paragraph (c). 

In the May 20,1983, Federal Register 
(48 FR 22711-22715). the Secretary 
approved amendments to the Kentucky 
program relating to changing department 
names, the definition of ' existing 
structure," the definition of "incidental 
boundary revision," citizen participation 
in inspection and enforcement activities, 
effluent limitations, buffer zone 
requirements, sediment storage volume, 
ponds designed with single spillways, 
monitoring for water discharges, 
alternative materials used under drains, 
water diversion for coal waste banks, 
bridge and approach fills, and petitions 
to designate lands unsuitable for surface 
coal mining. 

In amending Part 917 of Title 30 (48 FR 
22715) to add these amendments, a 
paragraph (c) was added when the 
paragraph should have been titled (d). 
Section 917.15 is amended at this time 
by renumbering paragraph (c) to 
paragraph (d) for the approval of the 
above amendments to the Kentucky 
program. 

Submission of Material To Satisfy 
Condition 

Condition (a) of the Kentucky program 
required Kentucky to submit copies of 
promulgated regulations eliminating the 
discretionary stocking plan approval for 
noncommercial forest land or otherwise 
amend its program to set standards for 
stocking when the post mining land use 
is forest land other than commercial 
forest. Additionally, the Secretary 
required that Kentucky utilize the 
reference area concept for these areas 
until condition (a) is removed. 

Kentucky submitted material dated 
May 4,1983, to OSM pursuant to 30 CFR 
732*17 intended to satisfy condition (a). 
The State has developed 'Technical 
Reclamation Memorandum #9" (TRM 
*9) to provide technical guidance 
procedures for reforested areas and to 
establish technical standards for ground 
cover, productivity, and stocking rates 
that may be used in lieu of the reference 
area method. 

OSM published a notice in the June 10. 
1983, Federal Register (48 FR 26839) 
announcing receipt of the information 
intended to satisfy condition (a) and 


inviting public comment on whether the 
proposed program amendment 
conrected the deficiency, and whether 
the Secretary should approve the 
amendment and remove condition (a) 
from the approval of the State program. 
The public comment period ended July 
11,1983. The public hearing scheduled 
for June 30,1983. was not held because 
no one expressed a desire to present 
testimony. 

Secretary's Findings 

The Secretary finds the program 
amendment submitted by Kentucky 
consisting of Technical Reclamation 
Memorandum * 9 (TRM # 9) satisfies 
condition (a) by providing standards for 
stocking when the postmining land use 
is forest land other than commercial 
forest. Additionally, the Secretary finds 
pursuant to 30 CFR 732.17 that the 
program amendment supplements the 
approved Kentucky program by 
establishing certain stocking rates for 
commercial forest land and by 
establishing minimum requirements for 
reference areas. 

It should be noted that OSM 
promulgated revised regulations for 
revegetation by publishing Parts 701, 816 
and 817 in the Federal Register dated 
September 2,1983 (48 FR 40140-40162). 
These regulations become effective on 
October 3,1983. The Director, OSM. 
pursuant to 30 CFR 732.17(d) will notify 
Kentucky if these revised regulations 
require an additional amendment to 
bring the State program into 
conformance with the new Federal 
standards. 

Finding / 

The technical standards that are 
required at time of bond release for 
reforested areas established by TRM P 
9 to meet condition (a) of the Kentucky 
program are: 

1. 500 trees or shrubs/acre or 670 on 
steep slopes; 

2- Minimum of four species of trees 
and shrubs that are appropriate for the 
post mining land uses; 

3. Ground cover adequate to control 
erosion (at least 70% cover with 90% 
statistical confidence and no evidence 
of significant erosion): and 

4. Live woody plant stocking shall be 
ninety percent (90%) of these standards 
with 80% statistical confidence. 

The approved State rules. 405 KAR 
10/18:200, Section 7(2) (a) and (b) 
establish a minimum tree and shrub 
stocking of 450 live woody plants per 
acre when the primory post mining 
vegetation is woody plants. The 
minimum ground cover requirement as 
set forth in 405 KAR 16/18:200 
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(6)(2)(c)(4) is seventy percent (70%) with 
ninety percent (90%) statistical 
confidence. The TRM as a supplement to 
these approved regulations contains 
standards consistent with those 
established in the approved State 
regulations. 

The TRM standards for woody 
species are equal to the respective 
Federal standard counterparts, hence, 
the standards for woody plants in TRM 
# 9 are no less effective than 30 CFR 
816.117. 

By establishing a minimum standard 
of 500 trees or shrubs/acre or 670 on 
steep slopes, requiring four species and 
70% ground cover for both non¬ 
commercial forest land and commercial 
forest land, the State has satisfied 
condition (a) of 30 CFR 917.11. 

Finding 2 

With respect to crops, grasses and 
legumes, the State is proposing to adopt 
yields that can be expected under a high 
level of management, as contained in 
Soil Conservation Service (SCS) Soil 
surveys, as the technical standard. 

When productivity (expected yields) 
data is not available in a soil survey for 
the specific vegetation the reference 
area concept will be required. 

The approved State regulations at 405 
KAR 16/18:2OO(0)(1), provide for use of 
technical guidance documents published 
by United States Department of 
Agriculture fUSDA) or the United States 
Department of the Interior (USDI) when 
developing standards. Kentucky is 
proposing to utilize one such document. 
SCS soil surveys, as a standard for 
productivity of crops, grasses and 
legumes. The survey provides yields 
(productivity) that can be expected 
under a high level of management for 
soils and crops commonly grown on 
those soils. 

TRM #9 further explains that the 
regulations require ground cover and 
productivity of at least 90% of the 
technical standards. The TRM provides 
ground cover requirements specific to 
the eastern and western coal regions of 
the State. These respective standards. 
90% and 100%, are adequate to assure 
control of erosion since the minimum 
ground cover acceptable in the eastern 
region would be 80% (.90x 90%) and for 
the western 90% (.90x100%). Therefore, 
yield from the reclaimed site must be 
90% of the yield contained in the soil 
survey and ground cover must be 90% of 
the ground cover established for the 
respective coal regions of the State. For 
permits of 40 acres or less the 
regulations currently require a minimum 
of 70% ground cover. Other ground cover 
requirements must be equal to or greater 
than that found on reference areas. The 


ground cover requirements of TRM *9 
are no less effective than the Federal 
rule at 30 CFR 816.116(d) and are 
acceptable for use as a technical 
standard. 

Finding 3 

The TRM provides “technical 
standards*' for areas where the 
postmining land use is commercial 
forest, thereby supplementing the 
approved Kentucky regulations at 405 
KAR 16:200(7). The State uses the term 
“(ajt the time of bond release" as the 
time at which success of revegetation is 
measured. However, there are two 
relevant times at which bond may be 
released. Phase II bond release is after 
the reclaimed area has been 
revegetated, in this case, after the 
seedlings have been planted. Section 
519(c)(2) of the Surface Mining Act 
authorizes an additional release of 
bond, but requires retention of an 
amount sufficient to reclaim the area 
should the revegetation, i.e., seedlings 
and other ground cover, fail. Phase II 
comes before commencement of the 
extended liability period. Phase Ill bond 
release comes at the end of the liability 
period when all the remaining bond may 
be released. 

In the approved program at 405 KAR 
10:040E(4), the reclamation phases are 
defined and paragraph (C) provides that 
reclamation phase lU will be deemed to 
be complete only after the level is 
capable of supporting the postmining 
land use and the operator has achieved 
compliance with Kentucky Reclamation 
Statute (KRS) Chapter 350 and 405 and 
the permit, and the applicable liability 
period under 405 KAR 10:020(E) has 
expired. Additionally, the State has 
assured OSM that revegetation success 
must be achieved at a phase III bond 
release and that could require no less 
than a culmination of the requirements 
for Phase I, II and III. The period of 
liability begins again whenever 
substantial augmented seeding, 
fertilizing, irrigation or other work is 
required or conducted on the site prior 
to bond release. 

TRM *9, as a supplement to 405 KAR 
18:200(7). taken together with sections 
405 KAR 10:020(e) and 10:040(E) provide 
a standard no less effective than 
applicable Federal standards at 30 CFR 
800.15 and 800.40 and in accordance 
with section 519(c) of SMCRA. 

Finding 4 

Minimum requirements for approving 
an area as a reference area are 
contained in TRM #9. W r hile not 
required by the condition, this 
explanation should benefit operators 
when they are attempting to establish 


reference areas. These requirements are 
no less effective than 30 CFR 816.116(a). 

Public Comments 

1. The Tennessee Valley Authority 
(TVA) offered support of the TRM as a 
method other than the reference area in 
determining the success of revegetation 
efforts in some instances. OSM is 
approving the standards that the 1RM 
established for use in lieu of a reference 
area. TVA also suggested that the term 
“steep slope" as it relates to 
reforestation be quantified to mean 20* 
or more. Kentucky's approved program 
at 405 KAR 7.020 defines “steep slope" 
as any slope of more than 20 a or such 
lesser slope as may be designated by the 
department after consideration of soil, 
climate, and other characteristics of a 
region. OSM believes the term is 
adequately quantified in the approved 
State program at 405 KAR 7:020. 

2. The Appalachian Research and 
Defense Fund of Kentucky, Inc. 

(ARDFK) and the U.S. Department of 
Agriculture commented that the program 
amendment does not describe the 
measurement techniques that will be 
used to judge success. The Federal 
regulation and the approved State 
program (405 KAR 18300E) specify that 
the success of revegetation shall be 
measured by techniques approved by 
the department after consultation with 
appropriate State and Federal agencies. 
The State is currently developing 
measurement techniques and will 
address measurement techniques in a 
future technical reclamation 
memorandum. The Secretary did not 
require the State to develop 
measurement techniques to satisfy 
condition (a). 

3. ARDFK comments that the 
minimum size of a reference as one acre 
is inadequate where the operation is 
large in surface disturbance. ARDFK 
suggested that the reference area size be 
determined by a factor representing a 
percentage of the mined area. Federal 
standards at 30 CFR Parts 810 and 817 
do not address “minimum requirements” 
for reference areas. The Secretary can 
not require the State to include in its 
program provisions not included in the 
Act or the Federal permanent program 
rules. 

4. The Kentucky Coal Association 
(KCA) objected to TRM -9 in that it 
alleged that the memorandum is an 
illegal attempt to establish technical 
standards which are regulatory in force. 
When the Secretary placed condition (a) 
on his approval of the Kentucky State 
program, he required the State to either 
promulgate regulations or otherwise 
amend its program to set standards to 
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be used in Lieu of the area. The 
Secretory finds that TRM *9 satisfies 
the requirements pieced on the State by 
condition (a). The TRM is being 
approved as part of Kentucky’s program. 

5. The Department of the Army 
commented that some measure should 
be taken to avoid situations where a 
permit holder declares all or large areas 
of the lands involved as row crops. The 
approved State program at 405 KAR 
ib:200£ provides standards for success 
of revegetation for areas used as 
cropland. The commenter also believes 
the phrase M no evidence of significant 
erosion” is too subjective for consistent 
enforcement. The State has defined the 
standard for success for ground cover to 
be at least 70% cover with ninety (90) 
percent confidence. OSM has no 
standard to address the term significant 
erosion and believes the term in itself is 
clear when taken together with the 
standards for successful revegetation. 

By establishing a minimum standard of 
500 trees or shrubs/acre or 670 on steep 
slopes, requiring four species and 70% 
ground cover for forest land other than 
commercial forest land, the State has 
satisfied condition (a) by adopting 
standards no less effective than 30 CFR 

810.117. 

0. Peabody Coal Company commented 
that TRM *9 limits the flexibility 
needed to develop and implement 
successful reforestation reclamation 
plans by specifying stocking rates that 
are inordinately high. The standard 
established by the TRM does not 
conflict with the approved State 
program and the Secretary finds the 
standard is no less effective than 30 CFR 

816.117. The State is adopting a 
technical standard to be utilized in lieu 
of a reference area. These technical 
standards are equal to or greater than 
the standards in the approved Kentucky 
program. The Secretary finds that it is 
appropriate and reasonable to use 
stocking density when determining 
revegetation success for woody plants 
that are used to achieve the post-mining 
land use. The Secretary has, therefore, 
determined that Kentucky's 
requirements for evaluation of 
revegetation success are no less 
effective than those required by 30 CFR 

818.117. 

7. The United States Department of 
Agriculture suggested that ground cover 
standards be calculated by using the 
percent ground cover to the percent 
slope rather than a straight standard 
percent. Federal regulations do not 
require ground cover standards to be 
calculated by the slope percentage, 
therefore the Secretary can not require 
that Kentucky use such a method. 


8. The Soil Conservation Service 
commented that when "commercial 
forest land” is defined as land producing 
or capable of producing crops of 
industrial wood, that shrubs should not 
be counted as commercial forest 
species. The Federal standard at 30 CFR 
610.117(b) provides for shrubs to be 
included as commercial forest land 
stocking with a minimum of 75% of the 
countable trees or shrubs to be of 
commercial tree species. The Secretary, 
therefore, has no legal basis for 
requiring more of the State. 

Approval of Amendment To Satisfy 
Condition 

Accordingly, condition (a) is hereby 
removed. The amendment to the 
Kentucky program as provided in 
Technical Reclamation Memorandum 
£9 is hereby approved pursuant to 30 
CFR 732.17. 

30 CFR Part 917.11 is amended to 
indicate approval of the program 
amendment and removal of condition 
(a). 

Additional Findings 

1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to Section 702(d) of SMCRA. 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No. 22291 and the 
Regulatory Flexibility Act: On August 
28,1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from Sections 3,4. 7, and 6 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 917 

Coal mining. Intergovernmental 
relations, Surface mining. Underground 
mining. 


Accordingly. 30 CFR Part 917 is 
amended as set forth herein. 

Dated. Octobers, 1963. 

William P- Pecdley, 

Deputy Assistant Secretary for Energy ond 
Minerals. 

PART 917—KENTUCKY 

5 917.11 l Amended) 

1. 30 CFR 917.11 is amended by 
removing and reserving paragraphs (a) 
and (c). 

2.30 CFR 917.15 is amended by 
revising paragraph (c) and adding 
paragraphs (d) and (e) to read as 
follows: 

5 917.15 Approval of Amendments to 
State Regulatory Program. 

• • • • • 

(c) The following amendments ure 
approved effective on May 13,1983. 
Revisions submitted on May 28,1982, to 
KRS 350.062(9) and KRS 350.093 Section 
2. contained in Senate Bill No. 218; 
Revisions submitted on May 28,1982, to 
405 KAR 10:020 Section 4. 

(d) The following amendments are 
approved effective on May 20.1983: 
Revisions submitted on January 11.1983, 
to 405 KAR 7:020 Section 1 (13), (27). 

(34). and (57). 12:010 Section 0.16:060 
Section 9(2), 18:000 Section 7(3), 16:060 
Section 11(1), 18:000 Section 9(1), 16:060 
Section 1(3), 18:000 Section 9(3), Section 
16:090 Section 2.18:090 Section 2.18:090 
Section 5(5), 18:090 Section 5(5). 10:110 
Section 2(2), 16:110 2(2), 16:130 Section 
2(2), 18:130 Section 2(2), 16:220 Section 4. 
18:230 Section 4. and 24:030 Section 3. 

(e) The following amendment is 
approved effective on October 12.1983: 

Technical Reclamation Memorandum 
*9. dated February 1.1983. 

Authority: Pub. L 95-87. Surface Mining 
Control and Reclamation Act of 1977 (30 
U.S.C. 1201 etseq .). 
jrs Doc ss-zma fu«j am] 
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30 CFR Part 935 

Approval of Permanent Program 
Amendments From the State of Ohio 
Under the Surface Mining Control and 
Reclamation Act of 1977 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Final rule. 

summary: OSM is announcing the 
approval of certain amendments to the 
Ohio permanent regulatory program 
(hereinafter referred to as the Ohio 
program) under the Surface Mining 
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Control and Reclamation Act of 1977 
(SMCRA). 

On June 10.1983. August 11.1983, and 
August 22.1983, the State of Ohio 
submitted to OSM revised regulations to 
amend the permitting and subsidence 
control requirements for underground 
coal mine operators. 

After providing opportunity for public 
comment, holding a hearing on the 
amendments, and conducting a thorough 
review of the program amendments, the 
Director of OSM has determined that the 
amendments meet the requirements of 
SMCRA and the Federal regulations. 
Accordingly, the Director is approving 
the program amendments. 

The Federal rules at 30 CFR 935 which 
codify decisions on the Ohio program 
are being amended to implement these 
actions. 

EFFECTIVE date: October 12,1983. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Nina Rose Hatfield, Columbus Field 
Office. Office of Surface Mining, Room 
202. 2242 South Hamilton Road. 
Columbus, Ohio 43227, Telephone: (614) 
866-0578. 

SUPPLEMENTARY INFORMATION: 

I. Background 

The Ohio program was approved 
effective August 1.1982, by notice 
published in the August 10.1982 Federal 
Register (47 FR 34688). The approval 
was conditioned on the correction of 28 
minor deficiencies contained in 11 
conditions. Information pertinent to the 
general background, revisions, 
modifications, and amendments to the 
Ohio program submission, as well as the 
Secretary's findings, the disposition of 
comments, and a detailed explanation of 
the conditions of approval of the Ohio 
program can be found in the August 10. 
1982 Federal Register. 

(1. Discussion of the Amendments 

On June 10,1983, OSM received a set 
of regulation amendments from the Ohio 
Division of Reclamation intended to 
revise the permitting and subsidence 
control requirements for underground 
coal mine operators. The amendments 
revised the following sections of the 
Ohio Administrative Code (OAC): (1) 
OAC 1501:13-1-02 Definitions: (2) OAC 
1501:13-4-04 Permit application 
requirements for information on 
environmental resources; (3) OAC 
1501:13-4-05 Permit application 
requirements for reclamation and 
operations plans: and (4) OAC 1501:13- 
9-04 Protection of the hydrologic 
system: and added new sections: (1) 
OAC 1501:13-4-13 Underground mining 
permit application requirements for 
information on environmental 


resources: (2) OAC 1501:13-4-14 
Underground mining permit application 
requirements for reclamation and 
operations plans: and (3) OAC 1501:13- 
12-02 Subsidence control. 

OSM published a notice in the Federal 
Register on July 13,1983. announcing 
receipt of the amendments and inviting 
public comment on the adequacy of the 
proposed amendments. (48 FR 32031). 
The notice stated that a public hearing 
would be held only if requested. 
Following receipt of several requests for 
a hearing, OSM announced in the 
Federal Register on August 3,1983, that 
a public hearing would be held on 
August 11,1983. in Columbus, Ohio (48 
FR 35146). The public comment period 
ended on August 12,1983. 

On August 11 and 22,1983, Ohio 
submitted additional modifications to 
the June 10,1983 set of regulations. The 
modifications were made to OAC 
Sections 13-1-02,13-4-04,13-4-13.13- 
4-14.13-9-04,13-12^)2 (renumbered 13- 
12-03) and a new Section. 13-12-04 
Underground mine entry and occess 
discharges , was added. 

OSM published a notice in the Federal 
Register on September 1.1983. reopening 
the public comment period to provide an 
opportunity for comment on the 
supplemental material submitted by 
Ohio on August 11 and 22,1983, the 
extended comment period closed 
September 16,1983. 

In response to OSM's request for 
concurrence on the amendments, on 
August 25.1983, OSM received a letter 
from the Environmental Protection 
Agency (EPA) stating that because the 
modifications do not concern air or 
water quality standards. EPA would 
have no objection to their approval. 

III. Director's Findings 

The Director finds, in accordance with 
SMCRA and 30 CFR 732.17 and 732.15, 
that the program amendments submitted 
by Ohio on June 10. August 11, and 
August 22,1983, meet the requirements 
of SMCRA and 30 CFR Chapter VII, as 
discussed in the findings below. 
However, the Ohio rules have not been 
promulgated as final rules. The Chief of 
the Division has indicated that Ohio 
intends to adopt the rules by emergency 
rulemaking as soon as they are 
approved by OSM. The Director is 
approving the rules provided that they 
are fully promulgated in identical form 
to the rules submitted to and reviewed 
by OSM. 

A. OAC Section 1501:13-1-02 
Definitions 

1. OAC 1501:13-1-02(0} —Ohio has 
amended the definition of "adjacent 
area" to mean the area outside the 


affected area or permit area where 
protected resources are, or reasonably 
could be expected to be, adversely 
impacted by coal mining operations, 
including probable impacts from 
undergound workings. With respect to 
underground mining operations, the 
definition includes, at a minimum, the 
surface areas above full coal recovery 
areas. The Federal rule at 30 CFR 701.5 
defines adjacent area to include 
probable impacts from underground 
workings. Therefore, the Director finds 
that the Ohio rule la no less effective 
than the Federal regulations. 

2. OAC 1501:13-1-02(E)— Ohio has 
amended the definition of "affected 
area" to mean any land or water surface 
area which is used to facilitate, or is 
physically altered by, coal mining and 
reclamation operations, except surface 
disturbance attributable solely to 
underground mine subsidence is 
excluded. The definition explicitly states 
that this exception shall not be 
construed to limit the authority of the 
Chief of the Division to require 
submission of information about, or take 
enforcement action in regard to 
subsidence disturbances and conditions 
existing in areas overlying underground 
workings before, during and after 
mining, which areas are not within the 
permit or affected area. Because the 
Ohio statute requires all the affected 
area to be permitted, the State has 
excluded the area located above 
underground workings. The Federal 
definition of affected area at 30 CFR 
701.5 includes the area located above 
undergound workings. However, the 
State rule is consistent with the Federal 
rule in that areas overlying undergound 
workings are not required to be 
permitted and bonded. The areas 
overlying underground workings are 
included in the Ohio definition of 
"adjacent area." Therefore, the Director 
finds the amended Ohio definiton to be 
no less effective than the Federal 
regulations. 

3. OAC 1501:13-1-02(R}—Ohio has 
added definition of "developed spring" 
to mean a spring regularly being used 
for domestic or agricultural purposes. 
The term is used in the underground 
permit application requirements for 
information on ground water. Ohio 
requires the applicant to list all 
developed springs on the proposed 
permit and adjacent area. The Federal 
rules do not use this term. As such, the 
Ohio rule is an additional requirement 
not found in the Federal regulations. 
Therefore, the Director finds that the 
Ohio definition is not inconsistent with 
the Federal regulations. 
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4. OAC 150t:13-t-02(AA)—Ohio has 
added a definition of ’‘full coal 
recovery"* to mean recovery of a high 
percentage of the in>p)ace coal reserve 
by pillar removal, longwall mining, or 
other underground method in which 
support is removed from the roof of the 
mine under a large enough area that a 
full or partial collapse or subsidence of 
the mine roof is planned'as part of the 
method of mining. The Federal rules do 
not define this term, but the Director 
finds that it is not inconsistent with the 
Federal regulations. 

5. OAC 1501:13-1-Q2(TT )—Ohio has 
amended the definition of 44 permit area" 
to mean the area of land and water to be 
affected as indicated on the approved 
map submitted by the applicant. The 
area includes all areas which are or will 
be affected by coal mining and 
reclamation operations during the term 
of the permit With respect to 
underground mining operations, the 
definition does not include those surface 
areas overlying underground workings 
and not included within the affected 
area. Thus, the State rule includes the 
area to be affected while the Federal 
rule at 30 CFR 701.5 defines the permit 
area as the area to be bonded The 
Federal rule considers areas overlying 
underground workings as affected area, 
but not part of the permit area. The 
Director finds that the State rule is 
consistent with the Federal rule in not 
requiring areas overlying underground 
workings to be permitted. 

6. OAC 1501:13-1-Q2(A A A )—Ohio has 
added a definition of “public roadway** 
to parallel a similar amendment recently 
made to the Ohio statute which is the 
subject of a separate rulemaking and 
notice in the Federal Register. Tne 
Director finds that the definition of 
public roadway is consistent with the 
Federal criteria used to determine when 
a road will be excluded from being 
considered part of the affected area of 
an operation, as specified in the 
definition of affected area at 30 CFR 
701.5. 

7. OAC 1501:13-l-02(AAAA)—Oh\o 
has added a definition of "underground 
mining operations’* which includes both 

underground mining surface 
operations’* and “underground 
workings.” The latter two definitions are 
already part of the approved Ohio 
program. The Director finds the new 
definition consistent with the Federal 
standards. 

B OAC Section 1501:13-4-04 Permit 
application requirements for 
information on environmental resources 

\ OAC 1301:13-4-04 —Ohio has 
rc vised this rule to remove all references 
t<> underground mining operations. All 


permitting requirements for underground 
mining are now contained in Rules 
1501:13-4-13 and 1501:13-4-14. The 
Director finds these changes are 
consistent with the Federal regulations. 

2. OAC 1501:13-4-04(1 )—Ohio has 
amended this rule to require that the 
permit application map be prepared by 
or under the direction of and certified by 
a qualified registered professional 
engineer with appropriate certification 
by a registered professional surveyor. 
The effect of the amendment is to 
require dual certification of application 
maps by engineers and surveyors. The 
Director finds that the amended rule is 
consistent with SMCRA and the Federal 
regulations at 30 CFR 779 and 780. which 
specify those instances where 
preparation and certification by a 
registered professional engineer is 
required. 

3. OAC t501:13-4~04(j)(l}-0h\o has 
amended this rule to require that 
supplementary map9, cross-sections, 
and plans be prepared and certified by a 
qualified registered professional 
engineer for sedimentation ponds and 
spoil disposal facilities. The amendment 
removes the discretion for a registered 
surveyor to prepare and certify such 
maps, cross-sections and plans. The 
Director finds the amendment to be 
consistent with SMCRA and 30 CFR 
780.14(c). 

4. OAC 1501:13-4-O4(f)(2) and (3)— 
Ohio has amended these rules to require 
that supplementary maps, cross- 
sections. and plans be prepared by or 
under the direction of and certified by a 
qualified registered professional 
engineer with appropriate certification 
by a registered surveyor showing the 
location of sediment ponds, 
impoundments, waste banks, and other 
information required by 30 CFR 779.25 
and 780.14. The effect of the amendment 
is to require dual certification by 
engineers and surveyors. The Director 
finds that the amendments are 
consistent with SMCRA and the Federal 
regulations which specify those 
instances where preparation and 
certification by a registered professional 
engineer is required. 

5. OAC 150!:I3-4-04(L )—Ohio has 
amended this rule to require that the 
detailed design plan and map for 
sediment ponds, impoundments, and 
other such structures be prepared by or 
under the direction of and certified by a 
registered professional engineer or 
professional geologist. The amendment 
removes the authority for a registered 
surveyor to prepare and certify the map 
and design plan. The Director finds that 
the amendment is consistent with 
SMCRA and 30 CFR 780.25. which 
requires that such plans be prepared by. 


or under the direction of, and certified 
by a qualified registered professional 
engineer or professional geologist. 

C. OAC Section 1501:13-4-05 Permit 
application requirements for 
reclamation and operations plans 

Ohio has revised this rule to remove 
all references to underground mining 
operations. All permitting requirements 
for underground mining are now 
contained in Rules 1501:13-4-13 and 
1501:13-4-14. The Director finds these 
changes are consistent with the Federal 
regulations. 

D. OAC Section 1501:13-4-13 

Underground mining permit application 
requirements for information on 
environmental resources 

1. OAC 1501:13-4-13 —Ohio has added 
a new section for underground mining 
permit application requirements. This 
section corresponds to rule 1501.13-4-04 
which specifies similar requirements for 
surface coal mining operations. The 
section includes permit application 
requirements for hydrology and geology 
descriptions; ground water information; 
surface water information; alternative 
water supply information; climatological 
information; land use information; maps, 
cross-sections and plans; prime 
farmland Investigation; and detailed 
designs of impoundments and other 
structures. The Director finds that the 
information requirements are no less 
effective than 30 CFR Part 783. 

Parts of the new rule for which 
specific findings are made are as 
follows: 

2. OAC 1501:13-4-13(1 )—This rule 
requires that the permit application 
include a map prepared by, or under the 
direction of and certified by a qualified 
registered professional engineer with 
appropriate certifications by a 
registered professional surveyor. The 
rule thus requires dual certification. The 
Director finds that the rule is consistent 
with SMCRA and no less effective than 
30 CFR 783.25, which requires that maps 
be prepared by. or under the direction 
of. and certified by a qualified registered 
professional engineer or professional 
geologist 

3. OAC 1501:13-4-13(f)-Th\* rule 
requires, in subparagraph (j)(l), that the 
permit application include 
supplementary maps, cross-sections, 
and plans prepared and certified by a 
qualified registered professional 
engineer for sedimentation ponds and 
spoil disposal facilities. The rule also 
requires, in subparagraphs (J) (2) and (3). 
that maps, cross-sections, and plans be 
prepared by or under the direction of 
and certified by a qualified registered 
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professional engineer with appropriate 
certification by a registered surveyor 
showing the locations of a number of 
structures or permit area features. The 
Director finds that these provisions are 
consistent with SMCRA and no less 
effective than 30 CFR 783.24 and 783.25. 

4. OAC 1501:13-4-13(L)-This rule 
requires each application to include a 
detailed design plan and mop prepared 
by. or under the direction of, and 
certified by a registered professional 
engineer or professional geologist, for 
each proposed sedimentation pond, 
water impoundment, and coal 
processing waste bank, dam. or 
embankment within the proposed permit 
urea and, if appropriate, a timetable and 
plans to remove each structure. The 
Director finds this rule to be consistent 
with SMCRA and no less effective than 
30 CFR 784.16. 

£ OAC Section 1501:13-4-14 
Underground mining permit application 
requirements for reclamation and 
operations plans 

Ohio has added a new permitting 
section for underground mining 
reclamation and operations plans. This 
section corresponds to rule 1501:13-4-05 
which specifies similar requirements for 
surface coal mining operations. The 
section includes permit application 
requirements for general operating plan: 
operating plans for existing structures 
and blasting: a general reclamation plan; 
reclamation plans for protection of the 
hydrologic balance and postmining land 
uses; and plans for stream diversions, 
protection of public parks and historic 
places, relocation and use of public 
roads, transportation facilities, 
subsidence control, return of coal 
processing wastes to abandoned 
underground workings, underground 
development waste, and disposal of 
excess spoil. The Director finds that the 
application requirements are no less 
effective than 30 CFR Part 784. 

F. OAC Section 1501:13-9-04 
Protection of the hydrologic system 

Ohio has amended this section to 
better specify the water monitoring 
requirements for underground mines. 

The amendment to 1501:13-9-04{M)(1) 
requires underground mine operators to 
monitor both the quality and quantity of 
ground water, and specifies the timing, 
frequency and duration of the required 
monitoring. The amendment to 1501:13- 
9-04(M)(2) requires the operator to 
monitor the quality and quantity of 
intermittent or perennial streams which 
flow through or originate on adjacent 
areas. The Director finds these 
amendments to be consistent with 
SMCRA and 30 CFR 817.52. 


G, OAC Section 1501:13-12-03 
Subsidence control 

Ohio has added a new section on 
performance standards for subsidence 
control to replace its previous rules at 
1501:13-12-02. The revised rules are 
intended to correspond to the revised 
Federal rules on subsidence control at 
30 CFR 817.121 and 817.122 (48 FR 24638. 
June 1,1983). The Federal regulations 
require the operator to correct any 
material damage resulting from 
subsidence caused to surface lands, and 
to the extent required by State law. 
either correct material damage resulting 
from subsidence caused to any 
structures or facilities by repairing the 
damage or compensating the owner of 
such structures or facilities in tne full 
amount of the diminution of value 
resulting from the subsidence. 

The Federal rules were clarified 
because the previous Federal 
subsidence rules did not provide for a 
situation where the operator has 
purchased a structure overlying the 
underground workings or where the 
operator has purchased the right, by 
waiver or other means, to cause 
subsidence under a structure. The 
revised Federal rule recognizes and 
accommodates such situations. 

The Ohio rules define the operator’s 
liability for subsidence damage under 
Ohio law. The Ohio rule requires the 
operator to correct material damage to 
surface lands, and either correct the 
damage or compensate the owner for 
damage to structures or facilities. The 
operator is not required to correct 
damage to structures or compensate the 
owner if the permittee or operator 
presents documentation to the Chief 
showing clearly and convincingly that: 
(1) the owner of the structure or facility 
is the permittee or operator or (2) the 
permittee or operator by property 
conveyance or other agreement with the 
owner of the structure or facility or with 
the predecessor in title, has been 
relieved of ail liability for damage other 
than that liability, if any. specified in the 
conveyance or agreement. The Ohio 
rules thus provide for waiver of liability 
for damage to structures or facilities. As 
under the Federal rules, no waiver of 
liability is allowed for damage to 
surface lands. The Director finds that 
the revised subsidence control 
provisions are consistent with SMCRA 
and no less effective than 30 CFR 
817.121 and 817.122. 

//. OAC Section 1501:13-12-04 
Underground mine entry and occess 
discharges 

Ohio has added a new section on 
performance standards for underground 


mine entry and access discharges. The 
Director finds that the rule is 
substantively identical to 30 CFR 817.50 
and. therefore, is no less effective than 
the Federal regulations. 

/. Non substantive corrections to Ohio's 
regulations 

Ohio has revised certain parts of the 
rules discussed above to make non¬ 
substantive. primarily typographical 
changes. The Director finds the 
corrections consistent with SMCRA and 
30 CFR Chapter VII. 

IV. Public Comments 

The responses to public comments 
received are set forth below. 

1. Several commenters stated that 
Ohio should adopt the Federal 
standards requiring a description in the 
permit application of the physical 
conditions, such as depth of cover, seam 
thickness, and lithology, which affect 
the likelihood or extent of subsidence 
and subsidence-related damage. The 
August 22 revisions to the Ohio rules 
added this requirement at OAC 1501:13- 
4-14(K)(2)(c). 

2. Several commenters requested that 
Ohio adopt consistent definitions for the 
terms “affected area", “adjacent area", 
and “permit area*’. The State revised the 
definitions of “affected area*' and 
“adjacent area'* in the August 11 
revisions to its regulations. The Director 
has found these definitions to be 
consistent with the Federal regulations 
(See Findings A.l, A.2., and A.5. above). 

3. One commenter stated that Ohio 
should require performance bonds to be 
posted to pay for damages that occur 
after the mining operation has stopped 
Ohio does require bonding for the permit 
area, and o subsidence control plan for 
areas outside the permit area. 

4. One commenter requested that the 
State require a separate waiver of 
subjacent support instead of allowing 
such a waiver in a deed The Federal 
rules do not specify waiver 
requirements, except that such 
requirements must be in accordance 
with State law. Therefore, the Director 
cannot require the State to adopt a 
specific form of waiver. 

5. Several commenters objected to the 
provision in the Ohio regulations 
recognizing waivers of liability for 
damage to structures. One commenter 
noted that if any waiver is to be 
recognized it should only^be one which 
specifically waives all rights of 
subjacent support The commenter also 
states that recognition of waivers is not 
required by Federal law and the State 








Federal Register / Vol. 48, No. 198 / Wednesday, October 12, 1983 / Rules and Regulations 46305 


ihould ensure surface owner protection. 
Aj noted above under Finding G, the 
Director has found such waivers to be 
consistent with the Federal regulations. 

6 One commenter stated that the 
Ohio regulations should provide for 
notice to landowners of underground 
mining schedules. Surface owner 
notification of underground mining 
schedules is required at OAC 1501:13- 
12-03(JJ. 

7 One commenter stated that the 
effective date of the surface owner 
notification requirement of OAC 
1501:13—12—03{J) should not be delayed 
until six months after the rule goes into 
effect. Ohio has changed its rule to 
provide that the effective date of the 
surface owner notification requirement 
will he the same as the effective date of 
the other rules included in this program 
amendment. The six-month notification 
requirement is not new and has been a 
part of the approved Ohio program since 
primacy. The commenter also suggested 
that the notice should include measures 
to be taken to prevent or control adverse 
surface effects because the former 
Federal regulations required 
information. The revised Federal 
regulations no longer require this 
information. However, both the Federal 
rules and the Ohio rules require the 
notice to contain the location where the 
operator's subsidence control plan may 
he reviewed. 

a. Commenter* stated that the Ohio 
rules omitted from the permit 
‘pplication requirements a description 
of the measures to be taken on the 
lurface to prevent material damage or 
♦ewening of the value or reasonably 
foreseeable use of the surface. This 
Stonge was added at OAC 1501:13-4- 
1 W)(2)(b)(iv) by the August 11 
revisions to the Ohio rules. 

* commenter stated that the 
Ohio rules excepted from the permit 
application requirements a description 
w planned subsidence areas of the 
insures to be taken to control 
subsidence, and the commenter 
Rested language to be added. The 
requirement and language suggested by 
he commenter was added at OAC 
J»H3-M4<K)(2)(b) by the August 22 
r*vinona to the Ohio rules. 

10 Several commenters stated that it 
JJQ* not clear why the Ohio rules limit 

•blasting, reclamation, postmining 
US€ * stream chonnel diversion and 
‘unsportjition facilities plans to the 
Permit area, and expressed the hope 
Z when the definitions of ‘permit 
* u and “affected area" are read 
fn?k r * ^ egc pl* 108 would be required 
°r the entire area to be mined. Under 
hio rules, the definition of permit 
1 ** includes the area to be affected. 


Thus, the plans are required for the 
permit and affected areas. 

11. Several commenters objected 
generally to the longwall mining method, 
or commented on provisions of the 
Federal Act and the Ohio program not 
within the scope of the present 
rulemaking. Comments outside the 
scope of this rulemaking are not being 
addressed. 

12. One commenter stated that Ohio 
appears to be requiring more than is 
required by the Federal law and 
regulations, and does not properly 
recognize private contractual rights 
between landowners and coal operators. 
The State may adopt such standards as 
it deems appropriate, as long as the 
standards are consistent with the 
Federal law and regulations. 

13. One commenter stated that the 
Federal law exempts planned 
subsidence and therefore the Ohio 
regulations should not require extensive 
permitting information for the areas 
where planned subsidence is to occur. 
The Federal law does not exempt 
planned subsidence from all regulation. 
Rather, it exempts planned subsidence 
from the requirement to adopt measures 
to prevent subsidence from occurring. 
The Director has found the Ohio 
regulations to be consistent with the 
Federal law and regulations. 

. 14. One commenter objected to the 

standard in OAC 1501:13-12-03(D)(2) 
which requires the applicant to 
demonstrate clearly and convincingly 
that he is entitled to on exemption from 
the requirement to correct material 
damage to structures caused by 
subsidence. The Director has found the 
Ohio rule to be consistent with the 
Federal regulations. 

15. One commenter objected to the 
Ohio rules requiring dual certification by 
engineers and surveyors as 
unnecessary. The Director has found the 
Ohio rules requiring dual certification to 
be consistent with the Act and the 
Federal reflations. 

Acknowledgments were received from 
the following Federal agencies: 
F.nvironmenlal Protection Agency. Army 
Corps of Engineers. Soil Conservation 
Service. Farmers Home Administration, 
and Mine Safety and Health 
Administration. The disclosure of 
Federal agency comments is made 
pursuant to Section 503(b)(1) of SMCRA 
and 30 CFR 732.17(h)(10)(i). 

V. Director's Decision 

The Director, based on the above 
findings, is approving the June 10.1983 
amendments as modified by the August 
11 and 22 regulations. The Director is 
amending Part 935 of 30 CFR Chapter 
VII to reflect approval of the State 


program amendments. However, as 
noted above, because the Ohio rules 
have not been fully promulgated, the 
rules will not take effect for purposes of 
the Ohio program until the revised rules 
have been promulgated as final rules by 
Ohio. 

VI. Procedural Matters 

1. Compliance with the National 
Environmental Policy Act The 
Secretary has determined that, pursuant 
to Section 702(d) of SMCRA. 30 U.S.C. 
1292(d). no environmental impact 
Statement need be prepared on this 
rulemaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act On August 
28,1982, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from Sections 3.4. 7. and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempted from preparation of a 
Regulatory Impact Analysis and 
regulatory review by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.)~ This rule will not 
impose any new requirements: rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 

List of Subjects In 30 CFR Part 935 

Coal mining, Intergovernmental 
relations. Surface mining, Underground 
mining. 

Accordingly. 30 CFR Part 935 is 
amended as set forth herein. 

Dated: October 8. 1963 
fames R. Harris, 

Director. Office ofSurfoce Mining. 

PART 935—OHIO 

1. 30 CFR 935.15 is amended by adding 
a new paragraph (f) as follows: 

5 935.15 Approval of regulatory program 
amendments. 

• • • • • 

(0 The following amendments 
submitted to OSM on June 10, August 11 
and August 22,1983, are approved 
effective upon promulgation of the 
revised rules by the State, provided the 
rules are adopted in identical form as 
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submitted to OSM: Ohio Administrative 
Code Sections 1501:13-1-02.13-4-OS. 13- 
4-05.13-4-13,13-4-14.13-9-04.13-12- 
03. and 13-12-04. 

(Pub. L B5-87, 30 U.8.C. 1201 ef aeq.) 

|KR Doc- IW7BM F,M 10-11-49 B 45 am) 

BlLUHG COOC 4310-05-M 


National Park Service 
36 CFR Part 60 

National Register of Historic Places 

AGENCY: National Park Service, Interior. 

action: Final rule. 

summary: Tlie National Park Service 
(NPS) publishes herein certain sections 
of the final regulations for processing 
nominations to the National Register of 
Historic Places. The National Register 
regulations have been revised in this 
rulemaking to incorporate changes 
required by the National Historic 
Preservation Act Amendments of 1980, 
and to update and revise in other minor 
respects the procedures for processing 
National Register nominations and 
listings. The sections being made final 
here are being published now in order to 
make effective the procedures for 
appeals of, and requests for. 
nominations proposed as published in 
the Federal Register on November 16, 
1981. The sections of this final rule give 
the public more opportunity to 
participate in the National Register 
programs. 

EFFECTIVE DATES: November 14,1983. 
FOR FURTHER INFORMATION CONTACT: 

Carol D. Shull, Chief of Registration, 
National Register of Historic Places, 
Interagency Resources Division. 

National Park Service, United States 
Department of the Interior, Washington. 
D C. 20240. Telephone No. (202) 343- 
9539. 

SUPPLEMENTARY INFORMATION: The 

purpose of the National Register of 
Historic Places is to identify districts, 
sites, buildings, structures, and objects 
significant in American history, 
architecture, archeology, engineering 
and culture. The Secretary of the 
Interior maintains this list under the 
authority of Section 101(a]l(A) of the 
National Historic Preservation Act of 
1966. as amended. 

On December 12,1980, the National 
Historic Preservation Act was amended, 
to direct the Secretary to promulgate or 
revise regulations relating to the 
nomination and listing process for the 
following: 

a. Nominating properties for inclusion 
in. and removal from, the National 
Register and considering the 


recommendations of properties by 
certified local governments; 

b. Considering appeals from such 
recommendations, nominations, 
removals, and designations (or any 
failure or refusal by a nominating 
authority to nominate or designate). 

On November 16,1981, interim 
regulations for amended Sections 60.1, 2, 
3. 4. 5, 6 [except subsections (i) and (m)), 
9,10,13,14,15 were published in the 
Federal Register, effective as of that 
date. Also on November 16,1981, 
proposed regulations for amended 
•Sections 80.6(m), 8,11 and 12 of 36 CFR 
60 were published elsewhere in the 
Federal Register. The NPS requested 
comments on the interim and proposed 
rules. These comments have been 
considered in the preparation of the 
final rulemaking. These regulations have 
been written in consultation with State 
Historic Preservation Offices (SHPOs). 
Federal Preservation Officers (FPOs), 
the National Trust for Historic 
Preservation, Committee staff of the 
United States Congress, and others with 
concerns about the program. Although 
these procedures provide for the 
consideration of appeals of any 
nominating authority's refusal to 
nominate properties to the National 
Register, the NPS is particularly 
concerned that appeals not be 
encouraged in cases where there is a 
general consensus of opinion among 
involved State and/or Federal officials 
that a property is not eligible. 

Comments and Response to Comments 
on November 16,1981 Publication of 
Proposed Rules 

General comments or comments that 
did not address specific language in the 
proposed rules. Numerous technical and 
editorial revisions were recommended, 
and all have been carefully considered. 
The rules have been revised where 
deemed appropriate by the NPS. 

Revised language, particularly in 
60.12(a), reflects the concern on the part 
of the NPS that this appeals process not 
become an administrative burden. 

Requests for Nominations (§ 60.11) 

One comment recommended deleting 
the section concerning requests for 
nominations and instead requiring that 
the provision for public participation in 
the nomination process be required as a 
prerequisite for approval of State 
historic preservation programs. The NPS 
has retained this section because of the 
need to ensure that States respond to all 
requests for nominations and that the 
appeals process in Section 60.12 is 
applied equitably in all cases. 

Section 60.11(a) allows the SHPO 60 
days to respond to an applicant 


submitting a completed National 
Register nomination form. One comment 
stated that it is not clear if failure to 
respond within the time allowed is 
justification for appeal under subsection 
60.12(a). The final regulations have been 
amended to make failure of the SHPO to 
comply with any of the requirements in 
Section 60.11 adequate basis for an 
appeal. 

Section 60.11(c) : One comment urged 
that the NPS clarify that the SHPO is 
required to comply with the notification 
requirements outlined in Section 60.6 
prior to scheduling the property for 
presentation to the State Review Board. 
The language has been revised to clarify 
this requirement. 

Section 60.11(e): One SHPO suggested 
that the requirement that the SHPO shall 
submit a nomination to the NPS no later 
than 75 days after the State Review 
Board meeting is partially redundant 
and contradictory to the provision in 
60.12(c)(1) whereby the Keeper will 
consider the eligibility of o property 
under appeal. In 60.12(c)(1), the SHPO or 
FPO is requested to submit the 
applicable nomination form to the 
Keeper within 15 days, or within 15 days 
after completion of all requirements in 
Section 60.6 or 60.9. These two 
provisions are not contradictory 
because the 15 day time period applies 
only to formally appealed nominations. 

Section 60.11(f) : One comment cited 
the concern that the SHPO is given 
discretion not to submit substantially 
revised nominations to the State Review 
Board. Subsection (f) merely assumes 
that e substantially revised nomination 
will be treated as a new request for 
nomination and processed again in 
accord with this section. 

Section 60.11(g): One comment urged 
changing the time periods in (g) to 
provide more time for the FPO to get the 
SHPO's comments. This has been done. 

Nomination Appeals (§ 60.12) 

Several comments proposed that 
appellants be allowed to appeal 
nominations as they go through the 
nomination process as well as being 
able to appeal the failure of a 
nominating authority to nominate. The 
regulations already provide owners and 
the public the opportunity to comment 
on a nomination and to petition for 
substantive review during the 
nomination process in SS 60.6[t| and 
60.9(i). 

One commenter urged that a new 
ground for appeal be added to provide 
that the Keeper will consider an appeal 
where there is disagreement with the 
judgment of the SHPO or FPO that the 
nomination docs not appear to be 
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adequately documeted. This is permitted 
under § 00.12. However, the NPS has 
determined that it is appropriate that the 
decision concemfng whether a 
nomination has been adequately 
documented should rest principally with 
the nominating authority after applying 
relevant standards and guidelines 
indued by the Secretary of the Interior. 

One SHPO asked if appellants were 
required to have "standing". Because 
the National Historic Preservation Act 
sides that any person or local 
go v eminent may appeal to the Secretary 
a nomination of any historic property for 
inclusion in the National Register and 
may appeal to the Secretary the failure 
or refusal of a nominating authority to 
nominate a property, standing is not 
required. 

One comment suggested there was 
redundancy between the formal appeals 
process in 9 00.12 and the provision in 
I CO O concerning disputed nominations. 
Section 60.6(1) is limited to nominations 
where the SI IPO and the State Review 
Board disagree. 

One comment suggested that this rule 
specify whether the SHPO or FPO 
should sign a nomination as described 
in J 5 60.6(o) or (p) or 00.9 (d) or (e) prior 
to submitting it to the NPS. In 
S 60.12(c)(1), the SHPO and FPO are 
requested to comply with a!) of the 
requirements in §9 60.6 or 60.9, 
whichever is appropriate. 

One association was concerned that 
the proposed regulations do not 
establish a clear time period during 
which the SHPO would be required to 
submit appealed nominations to the 
State Review Board and urged that there 
be a maximum time period of six months 
for this to occur. The NPS regulations, 38 
CFR Part 61, require that State Review 
Boards meet at least 3 times a year. 

With this requirement and the 
requirements in 9 60.11(c) that the SHPO 
shall “schedule the property for 
presentation at the earliest possible 
State Review Bound meeting" and that 
scheduling shall be cohaistent with the 
State's established priorities for 
processing nominations," the NPS does 
not see any need to establish a specific 
time frame in the final regulations. 

Revisions 

After consideration of comments and 
careful review, the NPS has made the 
following revisions to 60.0 (m). 11, and 
1 ^ of 36 CFR 60. Numerous editorial 
Ganges have also been made and the 
order and codification of specific 
subsections has been adjusted. 

Section 60,11 (a)'. The first phrase 


"adequately documented" has been 
replaced in the first sentence with 
"completed" and the second phrase 
deleted. 

Section 60.11(a): The phrase 
"adequately documented" has been 
added in the second sentence 

Section 60.11(c): The phrase "comply 
with the notification requirements in 
9 60.6" has been added. 

Section 60.11(d): The words "on the 
prority list" have been replaced with "in 
accord with the State's priorities for 
processing nominations." 

Section 60.11(d): The phrase "as well 
as complying with the notification 
requirements in | 606" has been added 
to the end of the second sentence. 

Section 60.11(e): The time period 
within which the State Historic 
Preservation Officer shall submit a 
nomination to the National Park Service 
has been extended from 75 to 90 days 
after State Review Board consideration. 

Section 60.11(f): This subsection has 
been revised to include references to the 
Federal Preservation Officer. 

Section 60.11(g): The 00 day time 
period for notification to an applicant 
after receipt of an adequately 
documented nomination form has been 
changed to 90 days. 

Section 60.11(g): A sentence has been 
added. "The Federal Preservation 
Officer shall submit an adequately 
documented nomination to the National 
Park Service unless in his or her opinion 
the property is not eligible for the 
National Register.* 

Section M12: This section has been 
renamed "Nomination appeals." 

Section 60.12(a): Two sentences have 
been added: "This action differs from 
the procedure for appeals during the 
review of a nomination by the National 
Park Service where an individual or 
organization may "petition the Keeper 
during the nomination process." as 
specified in 99 60 6 (t) and 60.9 (i). Upon 
receipt of such petition, the normal 45 
day review period will be extended for 
30 days beyond the date of the petition 
to allow the petitioner to provide 
additional documentation for review." 

Section 60.12(a): The categories of 
appeal have been reduced to two: One. 
for cases where the appellant disagrees 
with the State Historic Preservation 
Officer and/or the State Review Board 
or Federal Preservation Officer on the 
question of eligibility for the National 
Register, and, two, where the State or 
Federal official has not complied with 
the requirements in Section 60.11. 
Although there are fewer categories of 
appeal, the grounds for appeal remain 


basically the same. 

Section 60.12(c): The Final regulations 
provide that the Keeper will respond to 
applicants in 45 days rather than the 30 
days provided for in the proposed 
regulations. 

Section 00.12(c): This subsection has 
been revised to specify that the Keeper 
will either support or deny an appeal 
and the specific actions that the Keeper 
will take in either case. 

Section 60.12(d): This subsection 
(formerly (c)) has been revised to 
specify that the Secretary reserves the 
right to list properties in the National 
Register or determine properties eligible 
for listing and describes procedures for 
such actions. 

Section 60.12(e): A sentence has been 
added to this subsection. "With respect 
to the appeals outlined in this section, 
the decision of the Keeper is the final 
administrative decision." 

Authority: This rulemaking is developed 
under the authority of the National Historic 
Preservation Act of 1966. as amended, 16 
U.S.C. 470 et seq. 

Classification: in accordance with 
Executive Order 12291, the Department 
of the Interior has determined that these 
rules ore not a "major". In accordance 
with the Regulatory Flexibility Act, the 
Department of the Interior has 
determined that these rules do not have 
a significant economic effect on a 
substantial number of small entities. 
These revisions are procedural not 
substantive. They tell the public how to 
appeal nominations of, or the failure to 
nominate, properties to the National 
Register. The information collection 
requirements contained in this part have 
been approved by the Office of 
Mangcment and Budget under 44 U.S.C. 
3501 et seq. and assigned clearance 
number 1024-0018. 

Environmental Impact Statement: 

This regulation does not significantly 
impact the environment. Because these 
rules have to do with procedural aspects 
of the National Register program and 
have no impact upon the environment, 
an environmental impact statement is 
not required. 

List of Subjects in 36 CFR Part 60 

Historic preservation. 

The originators of these procedures 
are Carol D. Shull and Steve Sheffield of 
the Interagency Resources Division of 
the National Park Service (202/343- 
9505). 
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Doled: August 16.1983. 

G. Ray Amell. 

Assistant Secretary, Fish and Wildlife and 
Parks. 

(National Historic Preservation Act of 1966, 
as amended, 16 U.S.C. 470 et. seq.). 

PART 60—NATIONAL REGISTER OF 
HISTORIC PLACES 

Accordingly, 36 CFR Part 60 is 
amended as follows: 

1. Section 60.6 is amended by adding 
paragraph (m) as follows: 

§ 60.6 Nominations by the Stats Historic 
Preservation Officer under approved State 
Historic Preservation Programs. 

• • • • • 

(m) The State Historic Preservation 
Officer shall also submit to the Keeper 
nominations if so requested under the 
appeals process in Section 60.12. 

• • • • • 

2. Sections 60.11 and 60.12 are added 
as follows: 

5 60.11 Requests for nominations. 

(a) The State Historic Preservation 
Officer or Federal Preservation Officer 
as appropriate shall respond in writing 
within 60 days to any person or 
organization submitting a completed 
National Register nomination form or 
requesting consideration for any 
previously prepared nomination form on 
record with the State or Federal agency. 
The response shall provide a technical 
opinion concerning whether or not the 
property is adequately documented and 
appears to meet the National Register 
criteria for evaluation in 5 60.4. if the 
nomination form is determined to be 
inadequately documented, the 
nominating authority shall provide the 
applicant with an explanation of the 
reusons for that determination. 

(b) If the nomination form does not 
appear to be adequately documented, 
upon receiving notification, it shall be 
the responsibility of the applicant to 
provide necessary additional 
documentation. 

(c) If the nomination form appears to 
be adequately documented and if the 
property appears to meet the National 
Register criteria for evaluation, the State 
Historic Preservation Officer shall 
comply with the notification 
requirements in Section 60.6 and 
schedule the property for presentation at 
the earliest possible State Review Board 
meeting. Scheduling shall be consistent 
with the State's established priorities for 
processing nominations. If the 
nomination form is adequately 
documented, but the property docs not 
appear to meet National Register criteria 
for evaluation, the State Historic 


Preservation Officer need not process 
the nomination, unless so requested by 
the Keeper pursuant to 5 60.12. 

(d) The State Historic Preservation 
Officer's response shall advise the 
applicant of the property’s position in 
accord with the State's priorities for 
processing nominations and of the 
approximate date the applicant can 
expect its consideration by the State 
Review Board. The State Historic 
Preservation Officer shall also provide 
notice to the applicant of the time and 
place of the Review Board meeting at 
least 30 but not more than 75 days 
before the meeting, as well as complying 
with the notification requirements in 

5 60.6. 

(e) Upon action on a nomination by 
the State Review Board, the State 
Historic Preservation Officer shall, 
within 90 days, submit the nomination to 
the National Park Service, or. if the 
State Historic Preservation Officer does 
not consider the property eligible for the 
National Register, so advise the 
applicant within 45 days. 

(f) If the applicant substantially 
revises a nomination form as a result of 
comments by the State or Federal 
agency, it may be treated by the State 
Historic Preservation Officer or Federal 
Preservation Officer as a new submittal 
and reprocessed in accord with the 
requirements in this section. 

(g) The Federal Preservation Officer 
shall request the comments of the State 
Historic Preservation Officer and notify 
the applicant in writing within 90 days 
of receipt of an adequately documented 
nomination form as to whether the 
Federal agency will nominate the 
property. The Federal Preservation 
Officer shall submit an adquately 
documented nomination to the National 
Park Service unless in his or her opinion 
the property is not eligible for the 
National Register. 

§ 60.12 Nomination appeals. 

(a) Any person or local government 
may appeal to the Keeper the failure or 
refusal of a nominating authority to 
nominate a property that the person or 
local government considers to meet the 
National Register criteria for evaluation 
upon decision of a nominating authority 
to not nominate a property for any 
reason when requested pursuant to 
5 60.11, or upon failure of a State 
Historic Preservation Officer to 
nominate a property recommended by 
the State Review Board. (This action 
differs from the procedure for appeals 
during the review of a nomination by the 
National Park Service where an 
individual or organization may "petition 
the Keeper during the nomination 


process," as specified in 55 60.6(t) and 
60.9(i). Upon receipt of such petition the 
normal 45-doy review period will be 
extended for 30 days beyond the date of 
the petition to allow the petitioner to 
provide additional documentation for 
review.) 

(b) Such appeal shall include a copy 
of the nomination form and 
documentation previously submitted to 
the State Historic Preservation Officer 
or Federal Preservation Officer, an 
explanation of why the appplicant is 
submitting the appeal in accord with 
this section and shall include pertinent 
correspondence from the State Historic 
Preservation Officer or Federal 
Preservation Officer. 

(c) The Keeper will respond to the 
appellant and the State Historic 
Preservation Officer or Federal 
Preservation Officer with a written 
explanation either denying or sustaining 
the appeal within 45 days of receipt. If 
the appeal is sustained, the Keeper will: 

(1) request the State Historic 
Preservation Officer or Federal 
Preservation Officer to submit the 
nomination to the Keeper within 15 days 
if the nomination has completed the 
procedural requirements for nomination 
as described in Section 60.6 or 60.9 
except that concurrence of the State 
Review Board, State Historic 
Preservation Officer or Federal 
Preservation Officer is not required; or 

(2) if the nomination has not 
completed these procedural 
requirements, request the State Historic 
Preservation Officer or Federal 
Preservation Officer to promptly process 
the nomination pursuant to Section 60.6 
or 60.9 and submit the nomination to the 
Keeper without delay. 

(d) State Historic Preservation 
Officers and Federal Preservation 
Officers shall process and submit such 
nominations if so requested by the 
Keeper pursuant to this section. The 
Secretary reserves the right to list 
properties in the National Register or 
determine properties eligible for such 
listing on his own motion when 
necessary lo assist in the preservation 
of historic resources and after notifying 
the owner and appropriate parties and 
allowing for a 30*day comment period. 

(e) No person shall be considered to 
have exhausted administrative remedies 
with respect to failure to nominate a 
property to the National Register until 
he or she has complied with procedures 
set forth in this section. The decision of 
the Keeper is the final administrative 
action on such appeals. 

pn ooc. n i«d MMWSfc •»! 

BIUJNO COOi 4310-70-41 
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ENVIRONMENTAL PROTECTION 

AGENCY 

40 CFR Part 52 

IEPA Docket Ka AW400PA; (AD-FRL-2449- 

4)| - 

Approval and Promulgation of 
Implementation Plans; Approval of the 
Pennsylvania State Implementation 
Plan for Lead 

agency: Environmental Protection 

Agency. 

action: Final Rule. 

summary: EPA approves portions of 
Pennsylvania’s State Implementation 
Plan (SIP) for the control of lead (Pb) 
emissions. Pennsylvania’s lead SIP 
meets all of the applicable requirements 
under Section 110 of the Clean Air Act 
and 40 CFR Part 51. Requirements for 
Preparation, Adoption and Submittal of 
Implementation Plans, except for three 
ureas where secondary lead smelters 
are located. For these three areas, we 
are awaiting submittal by Pennsylvania 
of enforceable control measures 
providing for attainment in the three 
areas. An appropriate demonstration 
must be submitted with the enforceable 
control measures. All other areas are in 
attainment. 

date: November 14,1983. 
addresses: Copies of the SIP revision 
and the accompanying support 
documents are available for inspection 
during normal business hours at the 
following locations: 

U S. Environmental Protection Agency, 
Air Management Branch. 8th & 

Walnut Streets. Curtis Building. 
Philadelphia. PA 19100. Attn: Eileen 
Glen (3AW11) 

Pennsylvania Department of 
Environmental Resources. Bureau of 
Air Quality Control, 200 North 3rd 
Street. Harrisburg. PA. 17120. Attn: 
Gary L Triplett 

Public Information Reference Unit, 

Room 2922—EPA Library. U.S. 
hnviroiunental Protection Agency. 401 
M Street, SW. (Waterside Mall). 
Washington. D.C. 20460 
Office of the Federal Register. 1100 L 
Street. NW., Washington, D.C. 20460. 

F0R FURTHER INFORMATION CONTACT: 

Miss Eileen M. Clen at the address 
listed above, or at (215) 597-8187. 
supplementary information: The 
Pe nnsylvania State Implementation Plan 
1 SIP) for lead was submitted by DER 
Secretary Peter N. Duncan on September 
30,1982. A public hearing was held on 
September 8.1982. on this SIP. In 
addition. DER has indicated that it has 
me legal authority necessary to 


implement this plan and any control 
strategies related to it. 

The National Ambient Air Quality 
Standard (NAAQS) for lead was 
published on October 5,1978 (43 FR 
46269), along with the requirements for 
lead SIP’s. 'Hie plan which DER has 
submitted is intended to satisfy these 
requirements for all areas of the State 
except Allegheny County and 
Philadelphia. The April 11,1983, Notice 
of Proposed Rulemaking (48 FR 15498). 
discusses the violations of the National 
Ambient Air Quality Standards 
(NAAQS) for lead in eleven areas of the 
State, the SIP control strategy thal 
would demonstrate attainment of the 
lead standards by 1982 in eight of these 
areas, and the provisions for review of 
new and modified sources of lead in 
order to prevent violations of the 
standard in the future. 

The demonstration of attainment for 
eight of the eleven areas in which 
violations have been recorded shows 
that the standard would not be violated 
in 1982. Air quality data obtained during 
1982 has subsequently established that 
no violations occurred in these eight 
areas. Therefore, further control 
measures for these areas are not 
required. 

Pennsylvania has identified the three 
secondary lead smelters as contributing 
to violations of the lead standard in the 
remaining three areas. However, 
specific, enforceable control measures 
providing for attainment in these areas 
have not been submitted. DER has 
committed to develop agreements with 
the three companies, and has listed 
specific measures which will be 
considered for implementation at each 
plant to bring about attainment. 
However, because of the lack of 
enforceable control measures in the SIP, 
EPA cannot approve the SIP for the 
areas surrounding the three secondary 
lead smelters, and is therefore taking no 
action on the SIP for these three areas. 

The three smelters are: 

1. East Penn Manufacturing Company, 
Lyons. PA. 

2. General Battery Corporation. 
Muhlenberg, PA. 

3. Tonolli Corporation. Nesquehaning, 
PA. 

In its lead SIP, Pennsylvania 
committed to either entering into 
consent agreements with the three 
sources by October 1.1983, or issuing 
Administrative Orders to the sources by 
November 1,1983. These legal 
instruments would provide emission 
reductions necessary to attain the 
national ambient air quality standard 
for lead by the statutory attainment 
date. Pennsylvania would submit these 


instruments to EPA as SIP revisions 
shortly after their execution. 1 

Public Hearing 

The State provided proof that a public 
hearing, with respect to the lead SIP, 
was held on September 8,1982 in 
Harrisburg, Pennsylvania, in accordance 
with the requirements of 40 CFR 51.4. 

Solicitation of Public Comments 

In its proposed rulemaking action, 48 
FR 15498 (1983), EPA solicited public 
comments on its proposed approval 
action. However, no comments were 
received. 

EPA Action 

EPA has reviewed Pennsylvania’s 
lead SIP and has determined that it 
meets the scope and Intent of 40 CFR 
51.80 through 51.88 (Control Strategy* 
Lead), except for three areas where 
secondary lead smelters are located. 
Therefore, EPA approves Pennsylvania’s 
lead SIP for alt areas except the three 
designated non-attainment areas. For 
these three areas, EPA is taking no 
action at this time. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the provisions of 5 U.S.C. 
605(b) the Administrator has certified 
that SIP approvals under Sections 110 
and 172 of the Clean Air Act will not 
have a significant economic impact on a 
substantial number of small entities. See 
46 FR 8709 (January 27,1981). This 
action constitutes a SIP approval under 
Sections 110 and 172 within the terms of 
the January 27 certification. This action 
only approves State actions. It imposes 
no new requirements. 

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act. the 
requirements which are the subject of 


4 Since Pennsylvania submitted ita schedule to 
ETA for developing control* for the Mr area*. EPA 
and the Natural Resource* Defense Council. Inc* 
have signed an agreement in aettlemenl of litigation 
concerning promulgation of lead implementation 
plans under the Clean Air Act. SHDC v. 

RurkrSt Jujus. No. 82-2137 (D.D.C|. The Agreement 
establishes specific deadlines for completion of lead 
SIPs and requires EPA to promulgate plans for 
Stales thal do not submit them tn accordance with 
the schedule tn the Agreement (See Federal 
Register of August 10.1863. 48 FR 362S0 J Under the 
Agreement EPA would need to receive the 
necessary SIP revision for the three smelter areas in 
Pennsylvania tn time to propose action on that 
portion of Pennsylvania's lead SIP by |anuary X 
1064. 
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today's notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

List of Subjects in 40 CFR Part 52 

Air pollution control. Ozone. Sulfur 
oxides. Nitrogen Dioxide. Lead. 
Particulate matter. Carbon monoxide. 
Hydrocarbons. Intergovernmental 
relations. 

Note.— Incorporation by reference of the 
Implementation Plan for the State of 
Pennsylvania was approved by the Director 
of the Office of the Federal Register on July t 
1961. 

(42 U.S.C. 7401-642) 

Dated: October 4.1983. 

William D. Ruckelshaus. 

Administrator. 

PART 52—l AMENDED 1 

Part 52 of Title 40. Code of Federal 
Regulations is amended as follows: 

Subpart NN—Pennsylvania 

1. In § 52.2020, paragraph (c)(56) is 
added to read as follows: 

$ 52.2020 Identification of plan. 

• • • • • 

(c) • * • 

(56) A State Implementation Plan for 
the control of lead (Pb) emissions 
submitted on September 30.1982 by the 
Secretary of Environmental Resources. 

(FX Doc S3-27053 Ptkd 10-11-8& *43 an) 

BILUttO cooe esto-HMi 


40 CFR Part 180 

IPP 3E2849/R606; PH-FRL 244^-1) 

Tolerances and Exemptions From 
Toterances for Pesticide Chemicals In 
or on Raw Agricultural Commodities; 
N,N-Diethyt-2-<1-Naphthalenyloxy) 
Proplonamlde 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This rule establishes a 
tolerance for residues of the herbicide 
A/W-diethyl*2~(1'naphthalenyloxy) 
propionamide (napropamide) in or on 
the raw agricultural commodity rhubarb. 
The regulation to establish a maximum 
permissible level for residues of the 
herbicide in or on the commodity was 
requested in a petition submitted by the 
Interregional Research Project No. 4 (IR- 
4). 

EFFECTIVE date: Effective on October 
12,1983. 

ADDRESS: Written objections may be 
submitted to the: Hearing Clerk (A-110), 


Environmental Protection Agency. Rm. 
3708, 401 M St.. SW.. Washington. D.C. 
20460. 

FOR FURTHER INFORMATION CONTACT: 

By mail: Donald Stubbs. Emergency 
Response and Minor Use Section, 
Registration Division (TS-767C), 
Environmental Protection Agency. 401 M 
St.. SW., Washington. D.C. 20460. 

Office location and telephone number: 
Rm. 716B. CM #2,1921 Jefferson Davis 
Highway. Arlington, VA 22202, (703) 
557-1192. 

SUPPLEMENTARY INFORMATION: EPA 

issued a proposed rule, published in the 
Federal Register of August 24.1983 (48 
FR 38501), which announced that the 
Interregional Research Project No. 4 (IR- 
4), New Jersey Agricultural Experiment 
Station. P.O. Box 231. Rutgers 
University, New Brunswick, NJ 08903, 
had submitted pesticide petition 3E2849 
to EPA on behalf of the IR-4 Technical 
Committee and the Agricultural 
Experiment Stations of Oregon and 
Washington. 

This petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act, propose the 
establishment of a tolerance for residues 
of the herbicide yV,MdiethyI-2-(l- 
naphthalenyloxy) propionamide in or on 
the raw agricultural commodity rhubarb 
at 0.1 part per million (ppm). 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rulemaking. 

The pesticide is considered useful for 
the purpose for which the tolerance is 
sought. It is concluded that the tolerance 
would protect the public health and is 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

(Sec 406(e). 68 Slat. 512 (21 U.S.C. 346a(e))) 


List of Subjects in 40 CFR Part 180 

• Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. 

Dated: September 30.1983. 

Edwin L John Km. 

Director. Office of Pesticide Programs . 

PART 180—(AMENDED) 

Therefore. 40 CFR 180.328 is amended 
by adding, and alphabetically inserting, 
the raw agricultural commodity rhubarb 
to read as follows: 

§ 180.328 N,N-Diethyl-2-<1- 
nsphthstonyloxy) propionamide; toterances 
for residues. 

• • • • • 
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BILLING COOC 854O-50-M 


GENERAL SERVICES 
ADMINISTRATION 


41 CFR Part 101-11 


IFPMR Amendment B-S4I 


Organization, Maintenance, and Use of 
Current Records 

agency: Office of Information 
Resources Management. GSA. 
action: Final rule. 



summary: This regulation sets forth the 
copy management responsibilities of the 
General Services Administration and 
other Federal agencies. The 
Administrator of General Services is 
required to provide guidance and 
assistance to Federal agencies regarding 
the reproduction of records and the 
selection and use of records. This 
regulation provides guidance to Federal 
agencies on managing copying practices 
and copying equipment with the 
intended effect of promoting efficiency 
and economy in the Federal 
Government. 

effective DATE: November 14,1983, but 
may be observed earlier. 

FOR FURTHER INFORMATION CONTACT: 

Ira A. Penn. Chief. Information Retrieval 
and Distribution Branch (202-535-7429). 

SUPPLEMENTARY INFORMATION: The 

General Services Administration has 
determined that this rule is not a major 
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rule for the purposes of Executive Order 
12291 of February 17.1931. because it is 
net likely to result in an annual effect on 
tht? economy of $100 million or more; a 
major increase in costs to consumers or 
others; or significant adverse effects. 

The General Services Administration 
has based all administrative decisions 
underlying this rule on adequate 
information concerning the need for. and 
resequences of. this rule; has 
di termined that the potential benefits to * 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits; and has chosen the 
alternative approach involving the least 
net cost to society. 

list of Subjects in 41 CFR Part 101-11 

Advisory committees. Archives and 
records. Classified information. Freedom 
of information, Government property 
management. Interagency reports, 
Micrographics. Privacy, Records and 
information management, and Word 
processing. 

Accordingly, the General Services 
Administration amends 41 CFR Part 
101-11 as follows: 

PART 101-11—RECORDS 
MANAGEMENT 

1. The authority is amended to read a 9 

follows; 

Authority; Sec. 2U5fc), 53 Stat. 390. 40 
U.S.C. 4tf0(c). 

2 . The table of contents for Part 101- 
11 is amended by adding the following 

entries: 

Subpart 101-11.3—Organization, 

Maintenance, and Use of Current Record* 

101 -11,302 Copy management. 

101-11.302-1 Scope. 

101-11.302-2 Authority. 

101-11.302-3 Definitions. 

101-11.302—1 Agencies’ responsibilities. 
101-11.302-5 General Services 
Administration's responsibilities. 

3. Sections 101-11.302 through 101- 
11 302-5 are added to read as follows: 

Subpart 101-11.3—Organization, 
Maintenance, and Use of Current 

Records 

5 IOt- 1 1.302 Copy management. 

5101-11*302-1 Scope. 

This section sets forth the copy 
management responsibilities of the 
General Services Administration and 
other Federal agencies. It provides 
guidance to Federal agencies on 
i maging copying practices and copying 
equipment. It does not apply to the 
reproduction of micrographic, 
photographic, or machine readable 
records or to associated equipment. 


5 101-11.302-2 Authority. 

As required by 44 U.S.C. Chapter 29, 
the Administrator of General Services 
shall provide guidance and assistance to 
Federal agencies regarding the 
reproduction of records and the 
selection and use of equipment and 
supplies associated with the copying of 
records. As provided by section 5 of 
Pub. L. 94-575. this regulation docs not 
limit or supersede the authority or 
responsibility of the Joint Committee on 
Printing (]CP) or the Government 
Printing Office under chapters 1 through 
19 of title 44 U.S.C.; nor does this 
regulation relieve Federal agencies of 
their responsibilities under chapters 1 
through 19 of title 44 U.S.C., or the 
Government Printing and Binding 
Regulations as published by the JCP. 

{ 101-11.302-3 Definitions. 

For the purposes of this section, the 
following definitions shall apply: 

(a) "Copy" means a duplicate of a 
document previously created; 

(b) “Copier” means a machine that 
creates paper copies directly without 
requiring the creation of an intermediate 
master for each original; 

(c) “Duplicator” means a machine that 
produces paper copies through the use 
of an intermediate master and 

(d) “Copying” means the making of 
copies whether by copier or by 
duplicator. 

5 101-11.302-4 Agenciss’ responsibilities. 

To ensure good copying practices and 
proper equipment management, each 
agency shall: 

(a) Determine availability of common 
centralized services. Before agencies 
consider purchase or rental of copying 
equipment, they shall first determine the 
availability of common centralized 
services, such as GSA print plant and 
copy centers, to ensure that the required 
copying capability cannot be met 
economically and efficiently through the 
use of centralized services (see also 
Subpart 101-5.2, Centralized Field 
Duplicating Services), 

(b) Match equipment to copying 
needs . (1) Whenever purchase or rental 
of copying equipment i9 planned, 
agencies shall determine the users' 
copying requirements. The following 
kinds of information are needed: 

(i) Average number of copies needed 
per month; 

(li) Phyical characteristics of materials 
routinely copied (e.g., copy size, 
individual sheet or bound volumes, etc.); 

(iii) Average number of pages per 
document; 

(iv) Average number of copies per 
page; 

(v) Ifow the copies are used; and 


(vi) How quickly they are needed. 
Each piece of copying equipment shall 
be used according to its operating 
characteristics and limitations. 
Equipment that is used in excess of its 
rated capacity is likely to suffer from 
frequent breakdowns, and equipment 
that is used at levels significantly below 
its rated capacity is not economical. 

(2) When deciding on the types of 
equipment to be procured, agencies shall 
consider both direct and indirect costs 
of copying. Direct costs include such 
items as the lease or purchase price of 
equipment, the cost of maintenance and 
supplies, and the salaries of fuli-time 
equipment operators. Indirect costs 
include such items as overhead and the 
amount of time consumed by personnel 
in seeking and obtaining copying 
services. Copying service contracts, 
ranging from the provision and 
maintenance of equipment and supplies 
to complete copying services, are 
offered by private companies. An 
agency shall decide to contract for 
copying services if contracting is more 
economical than using its own 
resources. (See Office of Management 
and Budget Circular A-76 for guidance 
on acquiring commercial products and 
services.) 

(c) Maintain records. To determine 
the proper use and most cost effective 
and economical placement of 
equipment, agencies shall establish 
inventory records for each machine. 
Records shall be kept by offices with 
authority to ensure their effective use in 
matching equipment to needs and 
controlling overall cost. Records shall 
include the following information: 

(1) Equipment brand, model number or 
name, and serial number, 

(2) Type of procurement (lease, 
purchase, or lease-with-option-to 
purchase) and installation date; 

(3) Essential provisions of the lease 
plan or. if owned, the purchase price 
and essential elements of the 
maintenance plan, if any; 

(4) Number of copies produced by 
month; 

(5) Equipment characteristics, such as 
production speed, significant 
accessories or special features, and 
special electrical requirements: 

(0) A record of repairs and 
maintenance; and 

(7) Information on the operating 
environment, such as machine location, 
organizations served, and whether 
access to the machine is unrestricted, 
restricted to a full-time operator, or 
otherwise limited. 

(d) Review equipment requests . 
Requests for equipment shall be 
reviewed by offices with authority to 
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ensure economical procurement and 
placement of equipment Reviews shall 
include: 

(1) study of the current copying needs 
of the requesting office; 

(2) Consideration of projected copying 
needs of the requesting office; 

(3) Analysis of the present use of 
equipment by the requesting office; 

(4) Consideration as to whether the 
requesting office should share existing 
equipment acquire its own. upgrade 
existing equipment, or use some 
combination of these alternatives; 

(5) A determination of whether 
alternate reproduction methods are 
practical; 

(6) A cost/benefit analysis of any 
feasible equipment alternatives, 
including a determination of whether 
purchase or lease would be more 
economical (see Subpart 101-25.5, 
Guidelines for Making Purchase or 
Lease Determinations); and 

(7) Study to determine the best 
location for the equipment. 

(e) Review supply procurement policy. 
Agencies shall review at least annually 
procurement methods and sources for 
supplies, such as paper, toner, ink. and 
duplicating masters. Options, such as 
blanket purchase agreements, bulk 
purchasing, and procurement under 
General Services Administration 
contracts, may offer lower costs. 

(f) Review copy management efforts . 
Agencies shall conduct periodic reviews 
to determine whether improvements are 
neccessary. Practices shall be audited to 
determine whether they can be 
improved. Records shall be reviewed to 
identify areas of potential improvements 
in equipment management. 

$ 101-11.302-5 General Services 
Administration’s responsibilities. 

To assist Federal agencies in 
planning, developing, and evaluating 
copy management programs, the 
General Services Administration will: 

(a) Provide guidelines on developing 
and maintaining a copy management 
program. These will consist of 
handbooks, guides for evaluating agency 
programs, and other publications. 


(b) Provide advice and assistance in 
carrying out copy management studies 
and in program management. 

(c) Periodically review agency 
programs to determine what 
improvements can be made. 

Dated: September 21.1983. 

Ray Klina, 

Acting Administrator of General Services. 

[FT* Doc S3-27W 7 10-11-Ml Ml am] 

SILL tHQ COOf 4A20-2VM 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 67 

National Flood Insurance Program; 
Final Flood Elovation Determinations; 
Alabama et al. 

agency: Federal Emergency 
Management Agency. 
action: Final rule. 

summary: Final base (100-year) flood 
elevations are finalized for the 
communities listed below. 

The base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 
effective date: The date of issuance of 
the Flood Insurance Rate Map (FIRM) 
showing base (100-year) flood 
elevations, for the community. This date 
may be obtained by contacting the office 
where the maps are available for 
inspection indicated on the table below. 
addresses: See table below. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Brian R. Mrazik, Chief, Engineering 
Branch. National Flood Insurance 
Program. Federal Emergency 
Management Agency, Washington. D.C. 
20472, (202) 287-0230. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the final 


determinations of flood elevations for 
each community listed. Proposed base 
flood elevations or proposed modified 
base flood elevations have been 
published in the Federal Register for 
each community listed. 

This final rule is issued in accordance 
with Section 110 of the Flood Disaster 
Protection Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR Part 67. An 
opportunity for the community or 
individuals to appeal proposed 
determination to or through the 
community for a period of ninety (90) 
days has been provided. 

The Agency has developed criteria for 
flood plain management in flood-prone 
areas in accordance with 44 CFR Part 
60. 

Pursuant to the provisions of 5 U.S.C 
605(b), the Associate Director, to whom 
authority ha9 been delegated by the 
Director. Federal Emergency 
Management Agency, hereby certifies 
for reasons set out in the proposed rule 
that the final flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
Also, this rule is not a major rule under 
terms of Executive Order 1229. so no 
regulatory analyses have been prepared. 
It doe 9 not involve any collection of 
information for purposes of the 
Paperwork Reduction Ad. 

List of Subjects in 44 CFR Part 67. 

Flood insurance. Flood plains. 

Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and Flood 
Insurance Rate Map available at the 
address cited below for each 
community. 

The base (100-year) flood elevations 
are finalized in the communities listed 
below. Elevations at selected locations 
in each community are shown. No 
appeal was made during the 90-day 
period and the proposed base flood 
elevations have not been changed. 
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The base (100-year) Rood elevations are finalized in the communities listed below. Elevations at selected locations in 
each community are shown. Appeals of the proposed base flood elevations were received and have been resolved by the 
Agency. 
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Issued: September 20, 1983. 

Dave McLaughlin, 

Deputy Associate Director, State and Local Programs and Support. 

ITU DOC 63-27400 Filed 1CM l-W. 645 •■] 

BILUHO COOC 0716-0344 


DEPARTMENT OF THE INTERIOR 
Floh and Wildlife Service 
50 CFR Part 17 

Endangered and Threatened Wildlife 
and Plants Rule to List 

Panicum Carted (Carter s Panlcgrass) 
as an Endangered Species and 
Determine Its Critical Habitat 

agency: Fish and Wildlife Service, 
Interior. 

action: Final rule. 

summary: The U.S. Fish and Wildlife 
Service determines one plant, Panicum 
carteri (Carter's panicgrass) to be an 
Endangered species and the island of 
Mokoli'i (Chinaman's Hat) to be its 
Critical Habitat. These actions are taken 
under the authority of the Endangered 
Species Act of 1973. as amended. 

P. carteri is c small annual grass 
found only on Mokoli’i. in the City and 
County of Honolulu, Hawaii. The 
principal threats to this plant's survival 
are vandalism, including fire and 
trampling; and habitat disturbance 
resulting from recent unauthorized 
planting of coconut trees in the area in 
which it grows. The present rule is 
intended to provide Panicum carteri the 
protection available under the Act. 
EFFECTIVE DATE: November 14,1983. 

FOR FURTHER INFORMATION CONTACT: 

Mr. John L. Spinks, Jr., Chief. Office of 
Endangered Species, U.S. Fish and 
Wildlife Service, Washington. D.C. 

20240 (703/235-1975). 
address: The complete file for this rule 
is available for inspection by 
appointment, during regular business 
hours (7:45-4:15 p.m.). at the Service's 
Office of Endangered Species, 1000 
North Glebe Road, Arlington. Virginia. 
SUPPLEMENT ARY INFORMATION: 

Background 

Panicum carteri is an annual grass 
whose population fluctuates 
considerably in numbers from year to 
year, apparently in response to the 
amount of annual winter rainfall. It is 
one of several endemic Hawaiian 
species of the large cosmopolitan genus 
Panicum that are adapted to dry 


lowland habitats. The earliest known 
collection of P. carteri was in 1917, but 
the species was not formally recognized 
as distinct until 1942. It is known from a 
small area of Mokoli'i island, near 
Kualoa Point. Oahu, and is only evident 
during and immediately after winter 
rains, when it grows from seed an i 
flowers. The plants die back during the 
drier summer months and only seeds 
survive the period of drought. The 
largest number of individuals of this 
species ever observed during a rainy 
season was slightly over 200, while in 
some years observers have failed to find 
the species at all. This species and its 
close relatives on others of the 
Hawaiian islands are presumably all 
derived from a single ancestral stock 
and would be appropriate subjects for 
research on the differentiation and 
radiative evolution of island species. 

The principal threats to the survival of 
P. carteri are trampling by visitors to 
Mokoli'i; vandalism, including the 
possibility of arson or accidental fire; 
and habitat disturbance associated with 
the recent unauthorized planting of 
coconut trees in the area in which the 
Panicum grows. 

Section 12 of the Endangered Species 
Act of 1973 (the Act) directed the 
Secretary of the Smithsonian institution 
to prepare a report on those plants 
considered to be endangered, 
threatened, or extinct. This report, 
designated as House Document No. 94- 
51. was presented to Congress on 
January 9.1975. On July 1.1975, the 
Director of the U.S. Fish and Wildlife 
Service published notice in the Federal 
Register (40 FR 27823) of his acceptance 
of the the report of the Smithsonian 
Institution as a petition under Section 
4(c)(2) of the Act. The plant species 
named in this petition were placed 
under review for addition to the list of 
Endangered and Threatened plants and, 
on June 18,1976, the Director published 
a proposed rule (41 FR 24523) that would 
have listed some 1,700 such taxa as 
Endangered. This proposal was based 
on the Smithsonian petition as well as 
comments and other information 
received by the Service and the 
Smithsonian Institution. Panicum carteri 
was listed in House Document No. 94-51 
and the 1975 notice as extinct, but was 
later rediscovered and included in the 
proposal. 

The Endangered Species Act 
Amendments of 1978 subsequently 


required that any proposal to list a 
species be withdrawn unless made final 
within two years. A period of one year 
was allowed after the passage of the 
amendments on November 10.1978, 
during which no proposals were to be 
withdrawn because of having passed a 
two-year deadline. On December 10, 
1979 (44 FR 70796) the Service published 
a notice withdrawing that portion of the 
June 16.1976. proposal that had not been 
the subject of final action, as well as 
four other expired proposals. A 
reproposal was published on January 30, 
1981 (46 FR 9976), based on information 
available at the time of the 1976 
proposal and information gathered 
between that time and the date of the 
proposal's withdrawal as well as a 
report of a visit to Mokoli'i indicating 
that the site from which Panicum carteri 
has been known was recently disturbed 
by the planting of coconut trees 
(Annabelle Takahashi. Letter dated 
October 6,1980). 

The comment period on this 
reproposa) closed on April 30.1981. It 
was subsequently reopened from July 
29.1982, until October 27,1982. in order 
to allow the Service to accept further 
comments from State and local 
governments and other interested 
parties. 

In the June 2,1977. Federal Register 
(42 FR 32373, codified at 50 CFR 17.61, 
17.02, and 17.63) the Service published a 
final rule detailing regulations to protect 
Endangered plant species. These 
established prohibitions and a permit 
procedure to grant exceptions to the 
prohibitions under certain conditions. 

Summary of Comments and 
Recommendations 

The proposed rule of January 30,1981 
(48 FR 9976). invited comment from all 
interested parties that might contribute 
to the formulation of a final rule. All 
comments received between the time of 
publication of the proposal and April 30. 
1981, have been considered ond are 
summarized below. Comments received 
between July 29.1982. and October 27. 
1962, are also treated. 

In his original comment, the Governor 
of Hawaii agreed that Panicum carteri is 
in need of protection, citing the need for 
control of rodents and encroaching 
exotic vegetation on Mokoli'i. as well as 
for controls on human access to the 
island. He expressed the opinion that 
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propagation and transplant of the 
species will enable its range to be 
expanded on Mokoli’i and elsewhere on 
Oahu. He concluded, however, that 
listing of the species as Endangered is 
unnecessary because a coordinated 
effort for the species 1 protection will be 
able to ensure its survival. In an 
additional comment after reopening of 
the comment period, the Governor 
continued to oppose listing, citing recent 
restrictions on human access to Mokoli'i 
and continued plans to propagate and 
relocate the species. The Service 
believes that the very precarious 
situation of this species, acknowledged 
by the Governor, warrants its listing. 
After the species is listed, the Service 
would be authorized to coordinate and 
participate in recovery activities. The 
Act is primarily concerned with the 
maintenance of species within their 
native habitats, rather than their 
protection through transplantation 
outside native range. Even granting that 
transplant might eventually provide 
valuable insurance for a species known 
from an extremely small native 
population, no successful reproduction 
of transplanted P. corteri has taken 
place and the ultimate success of any 
such actions remains highly speculative. 
The absence of this species from areas 
adjacent to its present range on Mokoli’i 
suggests that long-term maintenance 
outside its small known range may not 
be feasible. If transplant is 
demonstrated to be possible, it should 
be recognized that this species should 
not be relocated to habitat within or 
adjacent to the range of any related 
species of Panicum because of the 
possibility of hybridization that could 
alter the gene pools of both species. 
While acknowledging the probable 
benefit to P. corteri of recent actions to 
restrict human use of Mokoli’i, the 
Service believes that threats to the 
species from unauthorized visitation and 
the competitive and predatory effects of 
exotic organisms are such that the 
species* listing is warranted. 

In her original comment, the Mayor of 
Honolulu recommended that the species 
not be listed or Critical Habitat be 
designated because of the possible 
adverse effect on the species as a result 
of calling attention to its occurence and 
because of the possibility of vandalism 
to its habitat if any attempt were made 
to restrict public access to Mokoli’i, 

The Mayor did, however, indicate 
concern for the species’ protection and 
indicated that the City and County of 
Honolulu will cooperate with the State 
and others in an effort to propagate the 
species. In further comments after 
reopening of the comment period, the 


Mayor again opposed listing, also citing 
recent restrictions on human activity on 
Mokoli’i and the probability of the 
species being propagated and 
transplanted 

As noted above, the service believes 
that recent restrictions on public access 
to Mokoli'i may contribute to the 
conservation of P. corteri, but that other 
threats to the species' survival continue 
to warrant its listing. As also noted 
above, the potential for propagating this 
species and the efficacy of a program of 
transplantation remain open to 
speculation. The Service appreciates the 
difficulty of balancing the need to 
identify a sensitive resource with the 
possible danger of exposing it to 
vandalism or other disturbance. It 
should be noted that the designation of 
MoKoli’i as Critical Habitat for Carter’s 
paniegrass does not automatically or 
necessarily limit public access to the 
island. Critical Habitat has significance 
only insofar as Federal agencies might 
be involved in modification of the 
island. No such Federal agency actions 
are anticipated in the present case. 
Nevertheless, the Act requires that 
Critical Habitat be specified to the 
maximum extent prudent when a 
species is proposed for listing. It is in 
order to comply with this provision of 
law, rather than to affect any known 
Federal activity, that Critical Habitat 
was proposd for the Panicum. Given 
that the listing and designation of 
Critical Habitat do not impose any 
burden on the public that is likely to 
provoke vandalism, and inasmuch as the 
local authorities have now imposed use 
restrictions in the absence of such a 
determination, the Service believes that 
the survival of the species is best served 
by listing and finds the designation of 
Critical Habitat to be prudent in this 
case. 

The Department of Ceneral Planning 
of the city and county of Honolulu 
commented that the designation of 
Mokoli’i as Critical Habitat * * * 

“would be consistent with the City’s 
Ceneral Plan policies and objectives." 

Dr. Douglas Rayner of the South 
Carolina Wildlife and Marine Resources 
Department indicated concern with 
several aspects of the proposal. He 
commented that the documentation in 
the proposed rule was “meager" and 
failed to indicate that a status review 
had been conducted for the species, or 
whether there had been any search for 
additional populations. He questioned 
whether any reexamination had been 
made of the species’ taxonomy. He also 
requested that the source of information 
regarding annual population fluctuations 
and the unique features of the species* 


present habitat that limit its distribution 
and requested clarification concerning 
the actual, rather than potential, effects 
of the recent planting of coconut trees 
within the species’ habitat Dr. Rayncr’s 
concerns are addressed below: 

Adequacy of Status Information 

The proposed rule inadvertently failed 
to refer specifically to a detailed status 
report on the species prepared by 
Service personnel and available on 
request to interested parties. It was 
included however, in the administrative 
file, which was open for public 
inspection, and the information 
contained in the report was discussed 
generally in the proposed rule. The 
complete file is available from the 
Service at the Office of Endangered 
Species (see “ADDRESSES” above). 

This report is summarized in part above 
in SUPPLEMENTARY INFORMATION. 

Possible Existence of Additional 
Populations 

The lowland flora of Oahu is 
relatively well-known and the Service is 
reasonably sure that no additional 
populations of this species exist. Such 
extreme endemism, which would be 
very unusual in a continental species, is* 
in fact common among Hawaiian plants, 
many of which are known only from 
small isolated populations. This is. in 
fact, one of the principal reasons that 
such a high percentage (±40%) of native 
Hawaiian plants are extinct. 

Endangered, Threatened, or candidates 
for listing. 

Taxonomic Status 

Although no recent taxonomic study 
has been made of the group to which 
Panicum carteri belongs, it has been 
recognized as a distinct species by 
students of the Hawaiian flora since its 
description in 1942 (e.g.. St. John 1973). 
The Service sees no reason to question 
its validity as a distinct species. 

Source of Information on Population 
Fluctuation 

Several estimates of population size 
have been made for P. carteri. E. Y. 
Hosaka. who described it originally, 
found only 12 individuals in 1941. In 
1976. about 24 individuals were found, 
and, in the exceptionally wet year of 
1978, 207 were found. Because it was not 
recorded between 1941 and 1976, the 
species had been believed to be extinct, 
although no detailed records exist of 
attempts to relocate It in the intervening 
time. The 1976 and 1978 records are 
provided by Dr. Derral Herbst and 
referred to in the status review 
mentioned above. 
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Uniqueness of Habitat 

There is nothing obviously unique 
about the small habitat in which this 
species occurs, but the fact that it has 
persisted only in one very small area for 
at least the past 40 years suggests that it 
may depend upon some factor, or 
combination of factors, present in the 
area but not fully understood at present. 
It should be noted that such instances of 
extreme endemism without obvious 
habitat uniqueness are rather common 
among the Hawaiian flora. 

Impact of Coconut Planting 

The ultimate consequences of the 
recent planting of coconut palms in the 
habitat of this species cannot presently 
be predicted with any certainty. It 
appears that soil excavated for the 
planting was spread over the area and 
that this may either inhibit the growth of 
P carleri or encourage the 
establishment of other, exotic, species 
such as Digitaria adscondens (Henry's 
crabgrass) as suggested by another 
commenter. Mr. Keith Woolliams. 
Further monitoring of the site, 
particularly during the rainy season, will 
be necessary to estimate the magnitude 
of effects. 

Letters from Mr. Keith Woolliams, 
Director of Waimea Arboretum & 
Botanical Garden. Haleiwa, Hawaii, 
particularly expressed concern that the 
coconut planting would adversely affect 
P. corteri by encouraging the growth of 
disturbance-tolerant exotic grasses. 

Three additional comments generally 
supported listing of the species, without 
providing further details concerning its 
status. 

A public meeting was held concerning 
the proposed rule on March 5.1981. at 
the Kahalu'u Elementary School in 
Kaneohe, Hawaii. This meeting was 
attended by representatives of the 
Service, the Hawaii State Department of 
Land and Natural Resources, and three 
private citizens. No additional 
information or comments on the 
proposal were brought forward at the 
meeting. 

Conclusion 

After a thorough review and 
consideration of all available 
information, the Service has determined 
that Panicum carteri (Carter’s 
paniegrass) is in danger of becoming 
extinct throughout all of its range due to 
one or more of the factors described in 
Section 4(a) of the Act. These factors 
and their application to the status of this 
species are discussed below. 

A. Present or threatened destruction . 
modification . or curtailment of habitat 
or range—Panicum carteri occurs only 


on Mokoli'i, or Chinaman’s Hat. Island 
in Honolulu County, Hawaii. This is a 
part of Kualoa Regional Park. Although 
the master development plan fop the 
park designates Mokoli'i as a wildlife 
sanctuary, it will be difficult to control 
access to the island. The island nan be 
reached by wading during low tide and 
by small boats at other times. As the 
development plans are implemented and 
more people are attracted to the park, it 
i9 virtually inevitable that traffic will 
become heavier on Mokoli'i. The entire 
population of the species ranges along a 
foot trail. Although the effect of 
pedestrian traffic on the species is not 
known, some deterioration of the 
environment with a concomitant effect 
on the species can be anticipated. A 
report received by the Service 
(Annabelle Takahashi. letter dated 
October 8,1980) indicates that recent 
unauthorized planting of coconut trees 
on Mokoli'i may have had a severe 
impact on the area from which Panicum 
carteri is known. 

B. Overutilization for commercial, 
recreational\ scientific* or educational 
purposes— Does not apply to this 
species. 

C. Disease or Predation —None 
known. 

D. Inadequacy of existing regulatory 
mechanisms —Although Mokoli'i Is a 
designated wildlife sanctuary, it is 
difficult to restrict access to the island. 

E. Other natural or manmade factors 
affecting continued existence— The 
small number of individuals and their 
limited distribution must be considered 
a threat to the species' continued 
existence. A single fire or act of 
vandalism could severely deplete or 
destroy the one known population. 

Critical Habitat 

The Act defines "Critical Habitat" as 
(i) the specific areas within the 
geographical area occupied by the 
species, at the time it is listed in 
accordance with the provisions of 
Section 4 of this Act. on which are found 
those physical or biological features (1) 
essential to the conservation of the 
species and (II) which may require 
special management considerations or 
protection; and (ii) specific areas outside 
the geographic area occupied by the 
species at the time it is listed in 
accordance with the provisions of 
Section 4 of this Act. upon a 
determination by the Secretary that such 
areas are essential for the conservation 
of the species. 

The Critical Habitat of Panicum 
carteri includes the entire island of 
Mokoli'i (approximately 4 acres), 
although presently the plant only occurs 
in two restricted portions of the island. 


Because of the small size of Mokoli'i. 
activities anywhere on the island could 
be significant to the conservation of this 
species. As an example, a fire 
originating virtually anywhere on the 
island during drought conditions might 
spread to the area in which the Panicum 
grows. Therefore, the Service believes 
the entire island to be an area essential 
to the conservation of the species. 

The precise constituent elements of 
this habitat upon which Panicum carteri 
depends for its continued survival are 
presently unknown, but may include 
exposure to strong sunlight; low rainfall: 
exposure to sea spray; and presence of 
gravelly, basalt-derived soil. Ability to 
withstand such relatively harsh 
conditions may allow P. carteri to 
compete successfully with other plant 
species within its limited habitat. 

Section 4(f)(4) of the Act requires, to 
the maximum extent practicable, that 
any designation of Critical Habitat be 
accompanied by a brief description and 
evaluation of those activities which, in 
the opinion of the Secretary, may 
adversely modify such habitat if 
undertaken, or may be impacted by such 
designation. Such activities are 
identified below for this species. It 
should be emphasized that Critical 
Habitat designation may not affect each 
of the activities listed below, as Critical 
Habitat designation only affects Federal 
agency activities, through Section 7 of 
the Act. 

Actions that would result in direct 
adverse effects on the Critical Habitat 
include setting of fires on the island and 
trampling of the portion of the island 
that actually supports the population of 
Panicum carteri. Any action that 
contributed to increased human 
visitation of Mokoli'i could be expected 
to contribute indirectly to such adverse 
modification. 

Because of the lack of Federal 
involvement in the area of Critical 
Habitat, no direct consequences are 
foreseen as a result of such designation. 
Federal recognition that the island is 
essential to the conservation of Panicum 
carteri, however, may tend to reinforce 
the City and County of Honolulu's 
compatible designation of the area as a 
wildlife sanctuary. 

Section 4(b)(4) of the Act requires the 
Service to consider economic and other 
impacts of specifying a particular area 
as Critical Habitat. The Service has 
prepared an impact analysis for the 
present designation to serve as a basis 
for considering the possible exclusion of 
certain portions of the proposed area 
from Critical Habitat designation in 
order to avoid undesirable impacts that 
such designation might have. On the 
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basis of this analysis, the Service 
believes designation of Mokoli'i island 
as Critical Habitat for Panicum carteri 
to be without significant economic or 
other impacts in the foreseeable future. 
Designation as Critical Habitat places 
restrictions only on activities in which 
there is involvement of a Federal 
agency, and no such activities are 
known to be taking place or planned on 
MokolH. In consideration of this 
analysis and the conservation needs of 
Panicum carteri. the entire area 
proposed is determined to be Critical 
Habitat in the present rule. 

Available Conservation Measures 

In addition to those discussed above, 
the effects of the present rule include, 
but are not necessarily limited to, the 
following: The Act and implementing 
regulations published in the 50 CFR 
17.61 set forth a series of general 
prohibitions and exceptions that apply 
to all Endangered plant species, and are 
summarized below. 

With respect to Panicum carteri all 
prohibitions of section 9(a)(2) of the Act. 
as implemented by 5 17.61. apply. These 
prohibitions, in part, make it illegal for 
any person subject to the jurisdiction of 
the United States to import or export, 
transport in interstate or foreign 
commerce in the course of a commercial 
activity, or sell this species or offer it for 
sale in interstate or foreign commerce. 
Certain exceptions would apply to 
agents of the Service and State 
conservation agencies. Taking of 
Endangered plants is prohibited only 
when it occurs on land under Federal 
control and is intended to reduce such 
plants to possession. The Act and 
517.62 also provide for the issuance of 
permits to carry out otherwise 
prohibited activities involving 
Endangered or Threatened species 
under certain circumstances. 

Section 7(a) of the Act also requires 
that Federal agencies carry out 
programs for the conservation of 
Endangered and Threatened species and 
that they ensure that actions they 
authorize, fund, or carry out are not 
hkely to jeopardize the continued 
existence of such species or destroy or 
adversely modify the Critical Habitat of 
such species. A procedure is also 
established whereby particular Federal 


actions may be exempted from 
compliance with Section 7(a). Provisions 
for interagency cooperation in 
complying with Section 7(a) of the Act 
are codified at 50 CFR Part 402- 

The Service will also review the 
status of this species to determine 
whether it should be proposed to the 
Secretariat of the Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora for 
placement upon the appropriate 
appendices to that Convention or 
whether it should be considered under 
other appropriate international 
agreements. 

National Environmental Policy Act 

An environmental assessment has 
been prepared in conjunction with this 
rule. It is on file in the Service's Office 
of Endangered Species. 1000 North 
Glebe Road. Arlington, Virginia, and 
may be examined by appointment 
during regular business hours (7:45-4:15 
p.m.). This assessment forms the basis 
for a decision that this is not a major 
Federal action which would significantly 
affect the quality of the human 
environment within the meaning of 
Section 102 (2)(C) of the National 
Environmental Policy Act of 1969 and 40 
CFR Parts 1500-1508. 

Note.—The Department of the Interior has 
determined that the present designation of 
Critical Habitat is not a major rule end does 
not require the preparation of a regulatory 
analysis under Executive Order 12291. The 
Department has also determined, in 
accordance with the Regulatory Flexibility 
Act (5 U.S.C. 001), that the rule will not have 
a significant economic effect on a substantial 
number of small entities. Due to the nature of 
the location and the species, no significant 
efFect upon a substantial number of small 
entities is known, anticipated, or in fact 
possible. This finding was made as a result of 
staff discussions and the analysis of data 
provided by the City and County of Honolulu. 
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List of Subjects in 50 CFR Part 17 

Endangered and threatened wildlife. 
Fish. Marine mammals. Plants 
(agriculture). 

PART 17—(AMENDED! 

Accordingly, Par* 17 of Chapter I of 
Title 50 of the U.S. Code of Federal 
Regulations is amended, as set forth 
below. 

1. The authority citation for Part 17 is 
as follows: 

Authority—Pub. L. 93-205. 87 Stat 884: 

Pub. L 96-632.92 Slot 3751; Pub. L 96-159, 93 
Stat 1241: Pub. L 97-304. 96 Stat. 1411 (16 
U.S.C 1531. at seg.). 

2. Section 17.12 (h) is amended by 
adding, in alphabetical order by family 
and genus, the following plant species: 

§ 17.12 Endangered and threatened 
plants. 

• • • • * 

(h)‘ ‘ 


Plants 


Scwmiitc rmmm 


Convnon nimt 


SUhA 


Oftcal Sprat 


Parvctsn eanan 


Cartar** paste?* 


USA (Hi> € 


17 964 a) NA 
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$17.96 (Amended) 

3. The Service also amends $ 17.96(a) 
by adding the Critical Habitat of 
Panicum carleri alphabetically by 
family and genus as follows: 

• • • • 0 

Family Poaccae: Carter’s peniegras* 
[Panicum carteri] Hawaii: City and County of 
Honolulu: Entire island of Mokolfi (see map). 

Probable primary constituent elements 
indude: Exposure to strong sunlight: low 
rainfall: exposure to sea spray; and presence 
of gravelly, basalt-derived soil. 

• • • • • 

CARTCR S PANICCRXSS 


MAVAil 



Dated: September 28.1983 

G. Ray Arnett. 

Assistant Secretary for Fish and Wildlife and 
Parks. 
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50CFR Part 17 

Endangered and Threatened Wildlife 
and Plants; Final Rule To Change the 
Status of the American Alligator In the 
State of Texas 

agekcy: Fish and Wildlife Service. 
Interior. 

action: Final rule. 

summary: The Service Is reclassifying 
the status of the American alligator 
[Alligator mississippiensis ) throughout 
the State of Texas, where the species 
was classified as Endangered or 
Threatened, to Threatened due to 
Similarity of Appearance as provided 
for by the Endangered Species Act of 
1973, as amended. This change is based 
on evidence that the species is no longer 
biologically Endangered or Threatened 
in Texas and has recovered from former 
low numbers in response to complete 
protection afforded by effective 
enforcement of laws and regulations by 


the State of Texas and (he U S. Fish and 
Wildlife Senice. This action is a formal 
recognition by the Service of the 
biological recovery of the alligator in 
Texas. The State may now institute 
comprehensive management plans for 
the alligators on a statewide basis in 
accordance with Section 4(e) of the 
Endangered Species Act of 1973. as 
amended, and with the Service's special 
rule on Threatened American alligators 
(50 CFR 17.42(a)). 

date: This rule becomes effective on 
November 14,1983. 

address: 'Hie complete file for this rule 
is available for inspection during normal 
business hours by appointment at the 
Region 2 Office of Endangered Species. 
U.S. Fish and Wildlife Service. 421 Gold 
Avenue, SW.. P.O. Box 1306, 
Albuquerque. New Mexico 87103 (505/ 
766-3972). 

FOR FURTHER INFORMATION CONTACT: 

Mr. David Bowman. Region 2. 
Endangered Species staff (see address 
above) or Mr. John L Spinks. Jr., Chief. 
Office of Endangered Species, U.S. Fish 
and Wildlife Service, Washington. D.C. 
20240 (703/235-2771). 

SUPPLEMENTARY INFORMATION: 

Background 

The population density of the 
American alligator [Alligator 
mississippiensis) in the United States 
varies in the Southeast. Its range 
includes all or parts of the States of 
Alabama, Arkansas. Georgia, Florida, 
Louisiana, Mississippi, North Carolina, 
Oklahoma, South Carolina, and Texas. 

The American alligator was first 
classified as Endangered throughout its 
range in 1967 because hunting and 
poaching had substantially reduced 
alligator numbers. Subsequently, in 
response to strict Federal and State 
protection, the alligator recovered 
rapidly in many parts of its range. Its 
recovery then enabled the Sen ice to 
undertake the following reclassification 
actions: (1) Reclassification to 
Threatened due to Similarity of 
Appearance in three coastal parishes of 
Louisiana that reflected complete 
recovery (September 26.1975—40 FR 
44412): (2) reclassification to Threatened 
that reflected partial recovery in all of 
Florida and certain coastal areas of 
Georgia. Louisiana. South Carolina, and 
Texas (January 10,1077—42 FR 2071); (3) 
reclassification to Threatened due to 
Similarity of Appearance, again 
reflecting complete recovery, in nine 
additional parishes of Louisiana (June 
25.1979-44 FR 37132): (4) elimination of 
the permit requirement for fabricators of 
alligator products from lawfully taken 
alligators, so long as the fabricators 


comply with the laws and regulations of, 
(a) the State in which the taking occurs, 
and (b) the State in which the sale 
occurs (November 25,1980—45 FR 
78153); and (5) reclassification to 
Threatened due to Similarity of 
Appearance throughout the State of 
Louisiana reflecting complete recovery 
of the species in the State (August 10, 
1981—46 FR 40684). 

Alligators in Texas have been studied 
by Crouch (1974), Smith (1975a,b: 

1976a,b.c). Potter (1974,1975.1981). 
Dixon and Staton (1976) and Kroll 
(1976). Summaries of these studies were 
provided in the Service's proposed rule 
(47 FR 40196) to reclassify this species in 
Texas. The data accumulated by these 
university. State, and private biologists 
point to increased numbers of alligators 
in coastal marsh and inland habitats 
through increased nesting and nesting 
success. In addition. Service data 
indicate four National Wildlife Refuges 
along the Texas coast showed an 
increase in alligator populations during 
studies conducted from 1977 to 1979. 
Alligator populations doubled at 
Anahuac. Aransas, and Laguna 
Atascosa Refuges and slightly increased 
at the Brazoria Wildlife Refuge (Klett, 
pers. comm. 1981). 

Based on a status report on the 
American alligator in Texas (Potter. 
1981), the Texas Parks and Wildlife 
Department on January 29,1961, 
petitioned the Fish and Wildlife Service 
to review the status of the American 
alligator in Texas. 

Potter (1981) accumulated data on 
population parameters of Texas 
alligators by questionnaires, by aerial 
surveys of alligator nests, by night line* 
transect counts in marsh and inland 
waters, and by other means. Whereas 
Crouch's, Kroll s, and Dixon and 
Staton's studies were of short duration 
(1 to 2 years). Potter maintained annual 
counts of alligators by line-transects, 
aerial surveys, and survey 
questionnaires for 7 years (1975-1981). 
Potter (1981) indicated that the alligator 
populations In prime Texas habitat have 
doubled in the past 5 years, based upon 
a census technique supplied by Taylor 
(1980). He also noted that the number of 
nests per square mile in census areas 
~ increased from 1.95 in 1978-78, to 4.05 
per square mile in 1979-80. Furthermore, 
recent surveys indicated that nest 
densities appear to be near maximum 
and population growth may have 
reached optimum proportions (Potter, 
1981). This is consistent with recent data 
from Louisiana which indicate that the 
alligator population structure in 
Louisiana is stable and is limited by the 
support capability of the habitat. 
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onsequently, no further significant 
1 increases in Louisiana alligator numbers 
can be expected (Taylor. 1980). 

The Service has concluded that the 
best scientific data available indicate 
I that the Texas population of American 
alligators has recovered and is no longer 
biologically Endangered or Threatened 
Commercial data of a biological nature, 
which iaalso utilized in any 
determination of Threatened or 
Endangered status, is not available 
since no legal commerce in alligator 
I products from Texas has occurred since 
1973. 

! However, because of the similarity of 
appearance of Texas American alligator 
hides and parts to the appearance of 
hides end parts of other protected 
crocodilian*, it is necessary to restrict 
commercial activities involving alligator 
specimens taken in Texas to ensure the 
< mservation of other alligator 
populations, as well as other 
crocodilian* that are Threatened or 
Endangered. Recent amendments Lo the 
Texas Parks and Wildlife Code. i.e„ 
j addition of Chapter 65. gives the Texas 
j Parks and Wildlife Department 

authority to regulate the taking. 

I possession, and sale of alligators or any 
' part of an alligator. In addition. Section 
4(e) of the Endangered Species Act 
authorizes the treatment of a species (or 
subspecies or group of wildlife in 
I common spatial arrangement) as an 

Endangered or Threatened species even 
though it is not otherwise biologically 
threatened with extinction if it is found: 

I (a) That the species so closely resembles 
m appearance an Endangered or 
Ihreatened species that enforcement 
personnel would have substantial 
difficulty in differentiating between 
listed and unlisted species; (b) that the 
effect of this substantial difficulty is an 
additional threat to the Endangered or 
I hreatened species; and (c) that such 
treatment of an unlisted species will 
substantially facilitate the enforcement 
•md further the policy of the Act. 

| l herefore, although the Service believes 
thr American alligator in Texas to be 
fully recovered biologically, it is being 
retained on the Federal list in the 
reclassified status of Threatened due to 
j Similarity of Appearance, andxmy 

commercial trade in legally harvested 
alligators must be in conformance with 
the Serv ice's special rule for American 
dbgators found at 50 CFR Section 
l-42(*). 

American alligators in Texas are 
I presently listed as Threatened or 
| Endangered; thus, commercial take of 

tilligutors in Texas under any condition 
illegal This has facilitated the 
recovery and conservation of alligators 


and other crocodilian* This final rule 
now permits regulated commercial 
harvest of alligators in Texas as part of 
the State's alligator management, in a 
manner authorized by Texas law and 
compatible with conservation of 
Endangered or Threatened populations 
of alligators and crocodtlians and with 
the Service's special regulations on 
alligators (50 CFR 17.42(a)). 

Summary of Comments and 
Recommendations 

In the September 13.1962. Federal 
Register proposed rule (47 FR 40197) and 
associated notifications and press 
releases, oil interested parties were 
requested to submit factual reports or 
information which might contribute to 
the development of a final rule. A letter 
was sunt to the Governor of Texas 
notifying him of the proposed rule and 
soliciting his comments and suggestions. 
Seventeen comments were received and 
are discussed below. 

Seven individual citizens—six from 
Texas undone from Oklahoma— 
expressed support for the proposed 
reclassification based upon their 
personal experiences with locally 
abundant American alligators. A 
seventh Texas citizen was "oppposed to 
the issue of hunting alligators in the 
state (sic) of Texas" and did not express 
an opinion on the proposed 
reclassification specifically. Mr. Frank 
Collazo. ]r.. Member of the Texas House 
of Representatives, expressed the 
opinion that there is need to manage 
American alligator populations in the 
coastal areas of Texas, especially in 
Jefferson County. Mr. Jerry H. Lacy 
commented that members of the Koon 
Kreek Klub of hunters and fishermen in 
Henderson County believed American 
alligators to be a nuisance and potential 
hazard in the club's lakes, and he urged 
allowing the State of Texas to manage 
American alligators in Texas. Mr. James 
Class. President of the Wildlife 
Legislative Fund of America (WLFA), 
stated that the WLFA strongly 
supported the proposed reclassification 
because the American alligator had 
made a strong comeback in Texas and 
because the State should have authority 
to manage alligators within its borders. 
Mr. Howard S. Hoover. President of the 
Brazos River Club (BRC) stated that the 
41 members of the BRC would strongly 
recommend harvest of alligators, but he 
did not express an opinion on the 
proposed reclassification specifically. 

The Service received comments 
expressing opposition to the proposed 
reclassification from the Defenders of 
Wildlife, the New York Zoological 
Society, and from the American Society 
of Ichthyologists and Herpetologists. All 


three organizations expressed doubts 
that biological information presented in 
the Federal Register proposed rule 
adequately demonstrates recovery' of 
the American alligator In Texas. Also, 
the three organizations urged approval 
of an alligator "management plan" 
before reclassification of the American 
alligator to Threatened due to Similarity 
of Appearance. 

The Governor of Texas made the 
following comments: 

I wish to express my total support for this 
proposed action as it provides the necessary 
recognition that the Texas alligator 
population has recovered suitably and no 
longer fits the criteria for endangered or 
threatened classification. 

I would emphasize that the State of Texas 
has specifically recognized the alligator as an 
important natural resource and has mandated 
its appropriate management by statute as 
contained in Chapter 65. Parks and Wildlife 
Code. Under this authority, the Ph rks and 
Wildlife Department is developing a 
management and research program that will 
ensure the conservation of the alligator as o 
renewable resource in Texas. 

The Service’s response to the 
comments received on the proposed 
reclassification of the American 
alligator in Texas (from Threatened and 
Endangered to Threatened due to 
Similarity of Appearance) falls into four 
general categories. 

First, individuals expressed concern 
about the potentially hazardous nature 
of locally abundant American alligators 
and the immediate need, in their 
opinions, for control of potentially 
dangerous or nuisance American 
alligators. The Service believes that the 
sightings of, and encounters with, 
alligators by Texans and’their pets, 
livestock, etc. ore a consequence of 
contemporaneously burgeoning human 
and American alligator populations in 
Texas. A comprehensive State 
management plan ought to help resolve 
these conflicts in the future. 

Second, and closely associated with 
the first category of comments, 
individuals and organizations expressed 
* the opinion that legal harvest through a 
hunting or trapping season on American 
alligators would benefit both people and 
the American alligator. With publication 
of this final rule, a regulated harvest of 
American alligators is again the 
prerogative of the State of Texas. The 
Service recognized in the proposed rule 
that the State would likely initiate a 
regulated harvest of American alligators 
as early as the Fall of 1983. The Service 
believes that such a harvest would be 
an appropriate management practice 
consistent with the present status of the 
American alligator in Texas and would, 
in fact, help reduce conflicts between 
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alligators and humans by allowing the 
State to implement* if is so chose, 
expanded nuisance alligator control 
programs or geographically targeted 
harvests that focus on areas of chronic 
conflicts. 

Third, comments from three 
organizations expressed the opinion that 
a "management plan" should be 
prepared by the Texas Parks and 
Wildlife Department before 
reclassification of the American 
alligator in Texas occurs. The 
Endangered Species Act of 1973, as 
amended, clearly dictates that listing 
actions, including reclassification, shall 
be based solely on the biological status 
of the species being listed or 
reclassified. However, although a 
"management plan" is not required for 
reclassification, a procedure for 
regulating international commerce in 
American alligator hides, parts, or 
products is required under the 
provisions of the Convention on 
international Trade in Endangered 
Species of Wild Fauna and Flora 
(CITES) prior to allowing legally taken 
hides, ports, or products of alligators to 
be exported. Use of Texas alligator parts 
and products in foreign commerce, 
therefore, will not be allowed under 
CITES requirements until such time as 
the State develops a tagging and 
marking program for harvested 
alligators, which is consistent with the 
Service's special regulations for 
American alligators (50 CFR 17.42(a)) 
and which meets CITES criteria. 

The fourth type of comments 
indicated that the respondents thought 
there was not sufficient biological data 
to justify reclassification of the 
American alligator in Texas. Studies of 
individual populations of alligators in 
Texas have documented large increases 
in those populations (Crouch. 1974; 

Dixon and Staton. 1976; Kroll. 1978; 
Potter. 1974.1975.1981). The increases in 
those populations are considered to be 
representative of the American 
population in Texas as a whole. 
Therefore, the Service continues to 
believe that all biological evidence 
clearly indicates that the American 
alligator is neither threatened nor 
endangered within the borders of the 
State of Texas. 

Summary of Factors Affecting the 
Species 

After a thorough review and 
consideration of ail information 
available, the Service has determined 
that the American alligator throughout 
the State of Texas, where the species is 
now classified as Endangered or 
Threatened, should be reclassified as 
Threatened due to Similarity of 


Appearance. The Service's listing 
regulations (50 CFR 424.11(d)) 9tate that 
a species may be removed from the 
Federal list of Threatened and 
Endangered species, if the best scientific 
and commercial data available to the 
Service substantiate that the species is 
neither Endangered nor Threatened for 
one or more of the following reasons: 

(1) Extinction: Unless each individual 
of the listed species was previously 
identified and located, a sufficient 
period of time must be allowed before 
delisting to clearly ensure that the 
species is in fact extinct. 

(2) Recovery of the species: The 
principal goal of the Service is to return 
listed species to a point at which 
protection under the Act is no longer 
required. A species may be delisted if 
evidence shows that it is no longer 
Endangered or Threatened. 

(3) Original data for classification in 
error: Subsequent investigations may 
produce data that show the best 
scientific or commercial data available 
at the time the species was listed were 
in error. 

The American alligator in Texas is 
being removed from Federal listing by 
virtue of reason (2), recovery of the 
species. It is. however, being retained as 
a Threatened Species due to Similarity 
of Appearance because of the need to 
regulate commercial activities in 
products from American alligators from 
Texas in order to ensure continued law 
enforcement protection in those areas 
where the species is still considered as 
biologically Threatened or Endangered. 

Section 4(a)(1) of the Endangered 
Species Act and implementing 
regulations (50 CFR 424.11(b)) set forth 
five factors which shall be used in 
determining the need for listing, 
reclassifying or removing a species from 
the Federal list of Threatened and 
Endangered species. These factors, and 
their application to the American 
alligator in Texas, are as follows: 

A. The present or threatened 
destruction. modification. or curtailment 
of its habitat or range . The total size of 
alligator populations in Texas is 
influenced greatly by the amount of 
available aquatic or wetland habitats. 
Examples of these habitats are rivers, 
bayous, canals, lakes, ponds, marshes, 
and swamps. The amount of good 
American alligator wetlands in Texas 
was conservatively estimated by Potter 
(1981) from unfinished analysis of 
satellite photographs to be 1.086,720 
acres (439,968 hectares); the total 
aquatic habitat suitable for American 
alligators in Texas could be as much as 
3.7 million acres (1.497.976 hectares) 
made up of fresh, intermediate, and 


brackish waters. Taylor (1980) indicated 
nonmarsh, permanently flooded habitat 
in Louisiana.with woody and 
herbaceous cover dominated by bald 
cypress and tupelo gum apparently 
produces higher densities of American 
alligators in many instances than do 
marshland habitats. This cypress-tupelo 
habitat type extends into and is common 
in southeastern Texas (Potter, 1981). 

The estimated 9.849 miles of streams 
in historical American alligator range in 
Texas support American alligators to 
the extent permitted by the presence of 
oxbows and marshlands associated 
with the streams. Streams without 
adjacent, permanently inundated 
cypre98-tupelo or marshland habitat 
areas constitute poor quality habitat and 
support insignificant numbers of 
American alligators. A minimum 
estimate of nonmarsh American 
alligator habitat in Texas consists of 
736.000 acres (297,978 hectares) cf all 
vegetation associations with permanent 
water levels, and 31,754 shoreline miles 
of private and public waters in the form 
of ponds and lakes fPotter. 1981). 

Prime coastal American alligator 
habitat In the Chenier Plain was reduced 
by 20.0 percent during 1952-1974 
(Cosselink et ai., 1979). However, 
permanently flooded cypress-tupelo 
association and open water acreages are 
changed slowly by water management 
practices. 

The overall picture of statewide 
habitat is good, because much of the 
prime habitat is under State and Federal 
control and because water storage 
activities are increasing habitat 
availability (Potter, 1981). Therefore, 
habitat alteration and loss pose no 
serious threat to American alligator 
populations in Texas within the 
foreseeable future. 

B. Overutilization for commercial 
recreational, scientific, or educational 
purposes . The commercial demand for 
products from American alligators, 
including hides, teeth, and meat, is high. 
This demand, and the harvest generated 
by the demand, were responsible for a 
decline In American alligators 
throughout their range in the 1950’s and 
1960’s (with .some exceptions, such as on 
sanctuaries and wildlife refuges). This 
decline was reversed by the following 
actions: (1) The State of Texas closed 
American alligator harvest seasons in 
1969; (2) The Lacey Act was amended in 
1989 to include control of interstate 
commerce in reptiles; (3) The 
Endangered Species Act was passed in 
1973; ( 4 ) State and Federal authorities 
vigorously enforced these protective 
measures. 
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Taylor (1960) and Potter (1981) 
provide convincing evidence that under 
strict protection, the reproductive 
cabability of the species provides for 
rapid recovery. 

Experience in Louisiana dearly 
documented the impact of controlled 
harvest on American alligators. A 
comparison between size-class 
frequencies found in nonmarsh night 
counts and hide measurements from 
harvested areas shows no statistical 
difference in population structure, 

F urihermore. a comparison of 
population structure from a series of 
time specific views (1975-60), shows no 
trend towards shrinkage or increase of 
adult/subadult size-class ratios, either 
of which would be indicative of 
populations moving away from stability. 
Since American alligator population in 
Texas is adjacent to that of Louisiana 
(very similar ecological parameters exist 
in the adjacent areas), much of the 
information from Texas (Potter. 1981) 
and from Louisiana (Chabreck, 1980; 
Taylor, 1960) applies equally to the 
populations of American alligators in 
both States. These data indicate 
American alligators are not being 
detrimentally affected by legal harvests 
in Louisiana marshlands. Some illegal 
taking undoubtedly continues to occur, 
but the State's and Service's law 
enforcement efforts have reduced this to 
insignificant levels. The inaccessibility 
of nonmarsh habitats further helps to 
protect the species in these areas (Kroll. 
1976: Crouch. 1974; Potter. 1981). 

C. Disease or predation. American 
alligators suffer various types of disease 
and predation, but these factors are not 
excessive and are not known to have 
hindered American alligator recovery. 

D. The inadequacy of existing 
regulatory mechanisms . The following 
State and Federal laws and regulations 
adequately protect the American 
alligator in Texas; (a) Chapter 65 of the 
Texas Parks and Wildlife Code 
regulates harvest, possession, and sale 
of American alligators; (b) the 1969 
amendment to the Lacey Act extends 
Federal law enforcement authority to 
include interstate movement of reptiles; 
(<-) special rules promulgated by the 
Service for Threatened (due to 
Similarity of Appearance) American 
alligators govern commerce in alligator 
products: (d) the annual findings of the 
Scientific and Management Authorities 
of the Service govern the export of 
species, including American alligator, 
listed on Appendix II of the Convention 
on International Trade in Endungered 
Species of Wild Fauna and Flora 
(CITES). 

The success of efforts by State and 
Federal agencies to stop illegal activity 


involving American alligators is 
evidenced by the recovery of American 
alligator populations throughout the 
State of Texas, 

E. Other natural or manmade factors 
affecting its continued existence. 
Although other factors occasionally may 
have an effect on some American 
alligators, e.g„ freezes and flooding of 
nests, none of these factors are known 
to have limited recovery of the 
American alligator in Texas nor are they 
expected to become threatening factors 
in the future. 

Effects of this Final Rule 

This rule will change the status of the 
American alligator in Texas from 
Endangered or Threatened to a 
statewide status of Thrcatended due to 
Similarity of Appearance, The rule 
formally recognizes the biological 
recovery of the American alligator in 
Texas. This rule removes Federal 
agency responsibilities under Section 7 
of the Endangered Species Act 
Responsibility And authority for 
management and protection of the 
American alligator will revert to the 
State of Texas under recently enacted 
State statutes. No adverse effects to the 
status of this species are expected to 
occur as a result of this rule. 

This rule gives the State an option to 
allow American alligator harvests in 
specified counties. The economic value 
of the American alligator resource under 
a sustained yield scheme may result in 
significant economic benefits to Texas 
trappers and others participating in the 
commercial process. The value of 
American alligators also may help 
reduce indiscriminate, illegal killing of 
American alligators. Harvests would be 
expected to increase the workloads of 
the personnel of Texas Parks and 
Wildlife Department, the Texas 
Department of Health, and the Service's 
Division of Law Enforcement. 
Conversely, the harvests would be 
expected to reduce the number of 
nuisance American alligator complaints 
which are increasing rapidly (Bill 
Brownlee. Texas Parks and Wildlife, 
pers. comm.) and result in a 
corresponding reduction in manpower 
commitments devoted to handling 
nuisance alligators. Local governments 
involved in catching and removing 
nuisance alligators would receive some 
relief if the number of larger, more 
dangerous alligators were reduced in 
areas with human-alligator conflicts. 

Harvest of American alligators in 
Texas would create the potential for an 
increased volume of American alligator 
exports. The Service has previously 
expressed its concern about the effects 
of increased exports on Endangered 


crocodilians that occur in international 
trade. A determination by the Service 
(October 21.1980-45 FR 69844) on this 
subject concluded that the export of 
American alligators taken during the 
1980-61 season in Florida .and the 1980 
season in Louisiana was not detrimental 
to the surv ival of the American alligator 
or other Endangered crocodilians. The 
service will continue to review this 
possible impact and will take 
appropriate action, if evidence indicates 
that restrictions are warranted. 
International trade in American alligator 
products is presently allowed under the 
provisions of CITES, with certain 
restrictions in the form of licensing and 
permit requirements for buyers and 
tanners. Reclassification of the 
American alligator in Texas would not 
automatically allow use of hides, parts, 
and products from American alligators 
harvested there in international 
commerce. Once the State of Texas 
develops a "management plan" that 
spells out procedures for a controlled 
harvest that meets CITES criteria and is 
consistent with the Service's special 
regulations for American alligators, the 
export of American alligator parts and 
products will be allowed. 

This action will not be an irreversible 
commitment on the part of the Service. 
The action Is reversible and relisting 
would be possible should changes occur 
in management, habitat, or other factors 
which result in new threats to the 
species* recovery or recovery of 
crocodilians. 

National Environmental Policy Act 

An Environmental Assessment has 
been prepared in conjunction with this 
rule. It is on file in the Service's 
Regional Office of Endangered Species. 
421 Gold S.W., Albuquerque. New 
Mexico, and may be examined by 
appointment during regular business 
hours. A determination has been made 
that this is not a major Federal action 
which would significantly affect the 
quality of the human environment 
within the meaning of Section 102(2)(C) 
of the National Environmental Policy 
Act of 1969 (implemented 40 CFR Parts 
1500-1508). 

References 

Chnbrrck. R.H. 1980. Statu* of the American 
alligator in Louisiana and in Baldwin and 
Mobile Counties. Alabama. Contract 
Report prepared for the Fi»h and Wildlife 
Service. Jackson, Mississippi. 72 pp. 
Crouch. G.R. 1974. Population and habitat of 
the American alligator (an endangered 
species) In Texas. Sam Houston State 
Univ., Huntsville. Texas. Report: NSF 
Grant GY-11S23.170 pp. 







■16336 Federal Register / Vol. 48, No. 198 / Wednesday. October 12. 1983 / Rules and Regulations 


Dixon, J.R., and M.S. Staton. 197a 
Survivorship of alligators through their first 
year and one-half of life. Contract report 
prepared for ihe Fish and Wildlife Service. 

G< relink. J.G., C.L Cordes, and J.W. 

Paroons. 1979. An ecological 
characterization study of the Chenier Plain 
coastal ecosystem of Louisiana and Texas. 
3 vola. U.S. Fish and Wildlife Service. 
Office of Biological Services. PWS/OBS- 
7B/9 through 78/11. 

ICroll, J.C. 1978. A radiotelemetric study of 
movements and behavior of captive reared 
alligators {Alligator mississippiensis) 
released in Bast Texas. Contract report 
prepared for the Fish and Wildlife Service, 
Washington, D.C. 39 pp. 

Potter, F.E., Jr. 1974. Population status of the 
American alligator in Texas. Mimeo. Texas 
Parks and Wildlife Dept 3 pp. 

Potter. FiL Jr. 1975. American alligator study. 
Special Report Texas Parks and Wildlife 
Dept. 24 pp. 

Potter, F.E.. Jr. 1981. Status of the American 
alligator in Texas. Special Report, Texas 
Parks and Wildlife Dept. 49 pp. 

Smith. E.N. 1975a. Oxygen consumption, 
ventilation, and oxygen pulse of the 
American alligator during heating and 


Species 

Common nemo Saentiftc name 


cooling. Physiological Zoology 49(4):326- 
337. 

Smith, E.N. 1975b. Thermoregulation of the 
American alligator. Alligator 
mississippiensi jr. Physiological Zoology 
46(2):177-194. 

Smith, E.N. 1976a. Heating and cooling rates 
of the American alligator. Alligator 
mississippiensis. Physiological Zoology 
49(l):37-48. 

Smith, ELN. 1978b. Cutaneous heat flow 
during heating and cooling in Alligator 
mississippiensis . American JoumaJ of 
Physiology Z30(5):12D5-10. 

Smith, E.N. 1976c. Leech infestation of the 
American alligator in Texas. Copcia 
1976(4)^42. 

Taylor. D. 1980. An alligator population 
model and associated minimum population 
estimate for non-marsh alligator habitat In 
Louisiana. Mimeo. Louisiana Department of 
Wildlife and Fisheries. Monroe, Louisiana. 
32 pp. 

Author 

The principal author of this rule is 

David Bowman. U.S. Fish and Wildlife 

Service, P.O. Box 1306, Albuquerque, 

New Mexico 67103. (505/766-3972), with 


technical collaboration by Dr. James 
Dixon. Texas AAM University, College 
Station. Texas 77640. 

list of Subjects in 50 CFR Part 17 

Endangered and threatened wildlife, 
fish, marine mammals, plants 
(agriculture). 

Regulations Promulgation 

PART 17—[AMENDED] 

Accordingly. Part 17. Subchapter B of 
Chapter I. Title 50 of the U.S. Code of 
Federal Regulations, is amended as set 
forth below: 

1. The authority citation for Part 17 
reads as follows: 

Authority: Pub. L. 83-205, 67 Slat. 864; Pub. 
L 95-632. 92 Stat. 3751; Pub. L 96-159, 93 
Stat. 1225: and Pub. L 97-304, 96 Stat. 1411 
(18 U.S.C 1531. at seq.) 

{17.11 | Amended 1 

2. Amend { 17.11(h) by revising the 
entries for the American alligator, under 
“Reptiles," to read as follows: 
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{17.42 I Amended 1 

3, Paragraph (a)(1) of 17.42 is revised 
to read as follows: 

• a a * • 

(a) American alligator (Alligator 
misstssippiensis). 

(1) Definitions. For the purpose of this 
paragraph (a): "American alligator" 
shall mean any member of the species 
Alligator misstssippiensis, whether alive 
or dead, and any part, product, egg, or 
offspring thereof occurring: (i) in 
captivity wherever found; (ii) in the wild 
wherever the species is listed under 
S 17.11 as Threatened by Similarity of 
Appearance mS/A]); or (iii) in the wild 
in Florida and in the coastal areas of 
Georgia and South Carolina, contained 
within the following boundaries: From 
Winyah Bay near Georgetown. South 
Carolina, west on U.S. Highway 17 to 
Georgetown: thence west and south on 
U.S. Alternate Highway 17 to junction 
with South Carolina State Highway 63 
south of Walterboro. South Carolina: 


thence west on State Highway 63 to 
junction with U.S. Interstate Highway 
95; thence south on U.S. Interstate 
Highway 95 (including incomplete 
portions) across the South Carolina- 
Georgia border to junction with U.S. 
Highway 82 in Liberty County, Georgia; 
thence southwest on U.S. Highway 62 to 
junction with U.S. Highway 84 at 
Waycro8s, Georgia: thence west on U.S. 
Highway 64 to the Alabama-Georgia 
border; thence south along this border to 
the Florida border and following the 
Florida border west and south to its 
termination at the Gulf of Mexico. 

“Buyer" shall mean a person engaged 
in buying a raw. green, salted, crusted or 
otherwise untanned hide of an 
American alligator. 

"Tanner" shall mean a person 
engaged in processing a raw, green, 
salted, or crusted hide of an American 
alligator into leather. 

• • • • • 


Dated: September 26,1963. 

G. Ray Arnett. 

Assistant Secretary for Fish attd Wildlife and 
Parks. 

[PR Doc agrees FM iiMi-a* aw •*) 
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50 CFR Pari 17 

Removal of the Santa Barbara Song 
Sparrow From the List of Endangered 
Species 

agency: Fish and Wildlife Service, 
Interior. 

action: Final rule. 

summary: The Santa Barbara Song 
Sparrow (Melospiza melodia grammea) 
is removed from the List of Endangered 
and Threatened Wildlife because of 
extinction. 

EFFECTIVE DATE: This rule is effective on 
November 14,1983. 
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address: Comments and data may be 
mailed to the Regional Director, U.S. 

Fish and Wildlife Service, Suite 1692, 
Lloyd 500 Building, 500 Northeast 
Multnomah Street, Portland. Oregon 
97232 (503/231-6131). 

FOR FURTHER INFORMATION CONTACT! 

Mr. Sanford R. Wilbur, Endangered 
Species Specialist Regional Office, U.S. 
Fish and Wildlife Service. Suite 1692, 
Lloyd 500 Building, 500 Northeast 
Multnomah Street. Portland, Oregon 
97232 (503/231-6131). 

SUPPLEMENTARY INFORMATION! 

Background 

In the August 9,1962, Federal Register 
(47 FR 34436) the Santa Barbara Song 
Sparrow ( Melospiza melodia gmminea) 
was proposed for delisting under the 
Endangered Species Act of 1973. as 
amended (16 U.S.C. 1531 el seq This 
subspecies of the song sparrow was 
known only from 2.6 km* (640 acres) 
Santa Barbara Island. Los Angeles 
County, California. This island is part of 
the Channel Islands National 
Monument. Since a 1959 fire which 
devastated most of the island, no Santa 
Barbara song sparrows have been 
observed. For the past decade regular 
visits have been made by qualified 
ornithologists as well as National Park 
Service naturalists (some of the latter 
have been living on the island for much 
of the past 5 years). The sparrows were 
a conspicuous part of the avifauna, 
when present 

A single, negative comment to the 
proposal was received from one 
individual. The person objected on the 
grounds that insufficient data were on 
hand to make the determination that the 
sparrow was extinct Other questions 
were raised concerning the motives 
behind the proposal and whether the 
surveys were made by independent and 
qualified observers. 

As indicated in the proposal, many 
efforts to find the bird on this tiny island 
have failed for the past 20 years. There 
is no benefit to the Service or any other 
agency in retaining this species on the 
Endangered species list. 

The surveys were conducted by 
various professional ornithologists, 
some of whom were under contract with 
the Service. These contracts were to 
have surveys made of the endemic 
avifauna and were done as contracts 
because no Service field ornithologist 
was available for the lengthy surveys. 

T he State of California and the National 
Park Service agree that the Santa 
Barbara song sparrow is extinct. 

I he Service, based upon all available 
information from Santa Barbara Island, 
concludes that this bird is extinct. 

The regulations at 50 CFR 424.11(d) 


state that a species may be delisted if it: 
(1) Becomes extinct (2) recovers, or (3) if 
the original classification data were in 
error. A “sufficient period of time’* must 
be allowed to clearly insure that a 
species has become extinct. The Service 
believes that 20 years of field 
observations looking for this 
conspicuous species on a small island is 
clearly sufficient to pronounce it extinct. 

Effects of the Rule 

The Santa Barbara song sparrow was 
classified as Endangered on June 4,1973 
(38 FR 14676). No Critical Habitat was 
designated. This action will merely 
acknowledge the species' extinction and 
remove it from protection under the 
Endangered Species Act of 1973, as 
amended. As there were no specific 
preservation or management programs 
in effect, there will be no impact on any 
agency or individuals. 

National Environmental Policy Act 

A Finding of No Significant Impact 
has been made based upon a Final 
Environmental Assessment prepared in 
conjunction with this rule. The 
assessment is on file in the Service's 
Regional Office (see Address above). 
This determination concluded that this 
is not a major Federal action which 
would affect the quality of the human 
environment within the meaning of 
Section 102(2)(C) of the National 
Environmental Policy Act of 1969 and 
implemented at 40 CFR Parts 1500-1508. 

Author 

The author of this rule is Jay M. 
Sheppard. Staff Ornithologist, Office of 
Endangered Species. U.S. Fish and 
Wildlife Service, Washington. D.C. 

20240 703 (235-1975). 

List of Subjects in 50 CFR Part 17 

Endangered and threatened wildlife. 
Fish. Marine mammals, and Plant/ 
agriculture. 

Regulations Promulgation 

PART 17—(AMENDEDl 

Accordingly, the Service amends Part 
17 of Title 50 of the Code of Federal 
Regulations as follows: 

1. The authority citation for Part 17 
reads as follows: 

Authority: Pub. L 93-205, 87 Stat. 884. Pub. 

L 95-632. 92 Stat. 3751; Pub. L. 96-159. 93 
Stat. 1225; and Pub. L 97-304. 96 Stat. 1411 
(16 U.S.C. 1531. et seq,). 

§17.11 (Amended 1 

2. The entry for "Sparrow, Santa 
Barbara . . under BIRDS at 50 CFR 
17.11(h) is removed in its entirety. 


Dated: September 28.1983. 

G. Ray Arnett, 

Assistant Secretary for Fish and Wildlife and 
Parks. 

[FR Doc W-27H68 PlM 10-11-U. M5 *m| 
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50 CFR Part 17 

Endangered and Threatened Wildlife 
and Plants; Determination of 
Endangered Status and Designation of 
Critical Habitat for the Kentucky Cave 
Shrimp 

agency: Fish and Wildlife Service, 
Interior. 

action: Final rule. 

summary: The Service determines the 
Kentucky cave shrimp (Polacmonias 
ganteri Hay) to be an Endangered 
species and designates its Critical 
Habitat. This action is being taken 
because the only known population of 
this species occurs in Mammoth Cave 
National Park, where it faces the threat 
of contamination of the ground water 
supply to its habitat. Inadequate sewage 
treatment facilities in nearby 
communities and possible spills of toxic 
substances along local highways are the 
basis of this threat. 

date: This rule becomes effective 
November 14.1983. 

address: Questions concerning this 
action may be addressed to the 
Associate Director—Federal Assistance, 
U.S. Fish and Wildlife Service, 
Department of the Interior, Washington. 
D.C. 20240. 

FOR FURTHER INFORMATION CONTACT: 

Mr. John L Spinks, Jr.. Chief. Office of 
Endangered Species. U.S. Fish and 
Wildlife Service, Washington. D.C. 

20240 (703/235-2771). 

SUPPLEMENTARY INFORMATION: 

Background 

The Kentucky cave shrimp 
[PaJaemonias ganteri Hay) is a 
crustacean of the family Atyidae. This 
species has been found only in the Flint- 
Mammoth Cave System within 
Mammoth Cave National Park in 
Kentucky. Its reduced eyes and lack of 
pigmentation indicate that the species 
has had a long history of subterranean 
existence. The Kentucky cave shrimp is 
one of only two known species of the 
genus Palaemonias and is one of only 
three existing species of its family found 
in North America north of Mexico. 

On April 28,1975, the Service 
published in the Federal Register (40 FR 
18478-18477) a notice that it was 
reviewing the status of 57 species of 
freshwater crustaceans, including the 
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Kentucky cave shrimp. The Kentucky 
cave shrimp was proposed to be listed 
as a Threatened species on January 12, 
1977 (42 FR 2507). That proposal was 
withdrawn on December 10.1979 (44 FR 
70796) under a provision of the 1978 
Amendments to the Endangered Species 
Act of 1973 that required withdrawal of 
all pending proposals that were not 
made final within 2 years of proposal or 
within 1 year after passage of the 
Amendments, whichever period was 
longer. 

On March 28,1980, the Service 
published a notice (45 FR 20502) 
announcing the acceptance of a petition 
submitted by Dr. Raymond W. Bouchard 
to Usl the Kentucky cave shrimp as an 
Endangered or Threatened species. By 
this action, the Service determined that 
the petition contained sufficient new 
evidence to repropose listing this 
species as Endangered or Threatened. 
The 1980 notice also solicited comments 
from interested persons having 
knowledge of this species, threats to the 
species, or possible impacts of listing. 
The Service proposed Endangered status 
and Critical Habitat for the Kentucky 
cave shrimp on October 17,1980 (45 FR 
08975) end a public meeting on the 
proposal was held on December 10, 

1980, in Bowling Green. Kentucky. The 
National Park Service then proposed to 
undertake a study of the status, 
distribution, and life history of the 
Kentucky cave shrimp. The Service 
delayed final action on the listing 
proposal to allow time for the National 
Park Service study because the study 
could have provided information that 
would modify the final rule listing the 
shrimp and determining its Critical 
Habitat. The National Park Service 
selected Dr. John R. Holslnger and Mr. 
Arthur T. Leitheuser of Old Dominion 
University. Norfolk, Virginia, to carry 
out this study. These researchers have 
determined that the Kentucky cave 
shrimp inhabits streams in base (the 
lowest) level passages of the Flint* 
Mammoth Cave System within 
Mammoth Cave National Park 
(Holsinger and Leitheuser. 1982,1983). 
They estimated the total population size 
for the species to be about 500 
individuals. They have also presented 
evidence that individuals breed year- 
round and can reproduce outside of the 
quiet pool habitat where reproduction 
had been observed during earlier studies 
(Barr and Kuehne, 1971). 

Holsinger and Leitheuser have 
discovered shrimp in areas outside of 
the proposed Critical Habitat of the 
Roaring River passage. These areas 
include Mystic River. Echo River, Styx 
River, Lake Lethe, Colossal River, and 


the Golden Triangle. All of these areas 
are within the cave systems of 
Mammoth Cave National Park. These 
additional areas are not being included 
in the present designation of Critical 
Habitat because there has not been 
sufficient opportunity for public 
comment on such an inclusion. These 
areas may be included in future 
proposals to revise Critical Habitat for 
the Kentucky cave shrimp. Although 
these additional areas are not being 
determined as Critical Habitat at this 
time, the present listing of the Kentucky 
cave shrimp as Endangered provides 
protection for all individuals of this 
species, whether or not they are within 
the designated Critical Habitat. 

On July 23.1983, Mr. Arthur 
Leitheuser entered Blue Spring in Hart 
County. Kentucky, and sighted two 
crustaceans that he presumed to be 
Kentucky cave shrimp. This habitat is 
located in an oil field where wells are 
still occasionally drilled. The Service is 
withholding recognition of this 
population as belonging to the same 
species as the Kentucky cave shrimp 
until individuals are collected and their 
taxonomic status can be determined. If 
this population is identified as 
consisting of Kentucky cave shrimp, it 
will receive protection as an 
Endangered species along with all other 
populations of this species as a result of 
thepresent rule. 

The Service had been considering the 
designation of the Kentucky cave shrimp 
as a Threatened species rather than 
Endangered, as proposed, based on Mr. 
Leitheuser s evaluation that the species' 
population was stable. Since that time. 
Holsinger and Leitheuser have 
determined that cave faunas in the 
Mammoth Cave area have significantly 
declined over the last 10 years as a 
result of ground water pollution. 

A public hearing on the proposal to 
list and designate Critical Habitat for 
the Kentucky cave shrimp was held at 
Mammoth Cave National Park. 

Kentucky, on June 28.1983. 

Summary of Comments and 
Recommendations 

The testimony presented at the public 
meeting and the public hearing and all 
written comments received by August 
22.1983. are part of the public record 
and have been carefully considered in 
the drafting of this final rule. These 
written and oral comments are 
summarized in this section of the rule. 

Representative William H. Natcher 
expressed concern that the listing of the 
Kentucky cave shrimp under the Act 
was for the purpose of removing Lock 
and Dam 6 on the Green River. Concerns 
about the possibility that listing of the 


shrimp would result in the removal of 
Lock and Dam 6 and the economic 
impacts that this removal would entail 
were expressed in comments by the 
Joint City-County Planning Commission 
of Barren County, the Barren Fiscal 
Court, the City of Cave City, the Barren 
River Area Development District, and 
Grecm River Boat Concession, fnc. The 
Office of tlie Chief of Engineers. 
Department of the Army, commented 
that the flooding impacts of Lock and 
Dam 8 on Mammoth Cave may be 
minima). Comments that described the 
threat of Lock and Dam 6 to the shrimp 
were submitted by the National 
Speleological Society, the National 
Parks and Conservation Association, the 
Cave Research Foundation, and four 
individuals. One additonal individual 
commented that listing the shrimp and 
the status of Lock and Dam 8 should be 
regarded as separate issues, with each 
evaluated on its own merits. The Service 
responds that the listing of the shrimp is 
based on the best available scientific 
information on the status of the species 
Although Lock Dam 6 probably 
eliminated some pool habitat of the 
shrimp when it was built in 1908, the 
coexistence of that structure and the 
shrimp from that time until now 
indicates that Lock and Dam 8 is not 
likely to jeopardize the continued 
existence of the species. Listing of the 
shrimp is therefore not likely to affect 
the operation of Lock and Dam 6. 
Moreover, the Service’s determination of 
Endangered or Threatened status for a 
particular species must focus so My on 
the five criteria listed in section 4(a)(1) 
of the Act and the biological data 
relevant to those criteria: economic 
impacts sre relevant to the designation 
of Critical Habitat, but not to the listing 
determination. 

The Office of the Chief of Engineers 
commented that releases from reservoirs 
do not have a significant effect on the 
shrimp. The Barren River Area 
Development District commented that 
the listing of the shrimp may require 
regulation of discharges from these 
reservoirs. The National Speleological 
Society, the Cave Research Foundation, 
the Kentucky Nature Preserves 
Commission, and 13 individuals 
commented that unseosonal Hooding 
from reservoir releases is a threat to the 
shrimp. If future study should establish 
that these releases may affect the 
shrimp, the U.S. Army Corps of 
Engineers would be required to consult 
with the Service under section 7(a)(2) of 
the Act on their release schedules. 

Concerns that the listing of the shrimp 
would interfere w*ith the development of 
sewage treatment facilities were 
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expressed in comments from the Joint 
C ty-County Planning Commission of 
Barren County, the City of Park City, the 
City of Cave City, and the Barren River 
Area Development District. The 
inadequacy or lack of sewage treatment 
facilities was cited as a threat to the 
shrimp in comments by the National 
S' 'Geological Society, the National 
Parks and Conservation Association, the 
Kentucky Nature Preserves Commission, 
and 16 individuals. The U.S. 
environmental Protection Agency (EPA) 
commented that development of sewage 
treatment facilities is consistent with 
projection of the shrimp under the Act. 
tPA also noted that the proposal of 
protective status for the shrimp was not 
anticipated to cause delays in the 
completion of the Environmental Impact 
Statement on wastewater facilities in 
the Mammoth Cave area. The Service 
agrees with EPA's comments and notes 
that although communities cannot be 
forced to develop treatment facilities 
under present laws or regulations, any 
development of such facilities would be 
viewed as favorable to the conservation 
of the shrimp. 

The Kentucky Nature Preserves 
C .omission supported the listing of the 
shrimp based on its limited range and 
abundance. Additional comments in 
fc'jpport of listing were submitted by 
Kentucky Department of Fish and 
Wildlife Resources, the National Parks 
r, nd Conservation Association, the 
National Speleological Society, the Cave 
fv search Foundation, the Nashville 
Crotto of the National Speleological 
Society, the Environmental Council of 
Volusia County, and 23 individuals. 

Comments stating that the available 
scientific data were not sufficient for 
hsting were received from the Joint City* 
County Planning Commission of Barren 
County, the Barren Fiscal Court, the 
H irt County Fiscal Court, the Edmonson 
County Fiscal Court, the Hart County 
11 inning Commission, the City of Park 
C ty. the City of Cave City, the 
Munfordville Chamber of Commerce, the 
Mummotb Cave National Park 
Association, the Horse Cave Chamber of 
Commerce, the Barren River Area 
" vnlopmenl District, the Hart County 
1 jnk and Trust Company, and four 
individuals. The Service responds that 
die intensive 2-year study of the 
k°ntucky cave shrimp makes it one of 

** world's best known cave animals. Its 
‘ ery small population size, of about 500 
'dividual*, and limited habitat make it 
vulnerable to extinction. These factors 
and the existence of threats of 
Population of ground water supplying its 
itibitat justify its designation as 
Endangered under the Act. 


Comments from the Joint City-County 
Planning Commission of Barren County 
and the Barren River Area Development 
District stated that 8 decline in the 
population size of the shrimp had not 
been demonstrated. Green River Boat 
Concession. Inc. questioned whether the 
shrimp was extinct hi a comment dated 
November 18.1980. Following the 
collection of live shrimp a few days 
later. Green River Boat Concession, Inc. 
stated in a comment dated December 6. 
1900. that no proof existed that the 
shrimp were near extinction. A 
discussion and comparison of present 
and past population sizes may be found 
in the "Factors Affecting the Species" 
section of this rule. The Service notes 
that species may qualify for listing in the 
absence of a demonstrated decline in 
population size if. as in the case of the 
shrimp, threats exist to the survival of 
the species. 

The City of Cave City and City of Park 
City commented that the shrimp is more 
widespread than previously known and 
that other, unknown populations of the 
shrimp may exist The Service responds 
that, although the National Park Service 
study has resulted in the discovery of 
some previously unknown habitat the 
known range of the species is still very 
small. Repeated searches of numerous 
additional caves have located only one 
possible additional population. Hie 
Service notes that any additional 
populations that may exist would likely 
face the same threats as the known 
populations, and therefore any new 
discoveries would be unlikely to change 
the classification of the species under 
the Act 

The Joint City-County Planning 
Commission of Barren County and the 
City of Park City commented that the 
shrimp are more numerous now than in 
previous years. The Service responds 
that the sightings of mere shrimp since 
the National Park Service study began is 
the result of more intensive searches 
and increased knowledge of their 
habitaL No increase in estimated 
population size has been noted during 
this period. 

Comments opposing the listing on the 
basts of its economic effects were 
submitted by the Hart County Fiscal 
Court, the Joint City-County Planning 
Commission of Barren County, the Hart 
County Planning Commission, the 
Edmonson County Water District, the 
Barren River Area Development District. 
Green River Boat Concessions, Inc., the 
Munfordville Chamber of Commerce, 
and one individual. The Service 
responds that decisions on listing must 
be based on the best available scientific 
and commercial infonnation on the 


species and not on economic 
considerations Economic impacts must, 
however, be considered wi.en 
designating Critical Habitat. The 
Service, however, has gathered and 
examined extensive data on the possible 
economic impacts of designating the 
shrimp's Critical Habitat and has found 
no such economic impacts. 

Comments stating that the shrimp was 
sufficiently protected by the National 
Park Service were received from the 
hart County Fiscal Court, the Edmonson 
County Fiscal Court, the City of Park 
City, the Mammoth Cave National Park 
Association, the Barren River Area 
Development District, the Horse Cave 
Chamber of Commerce, and three 
individuals. The Service agrees that the 
National Park Service adequately 
protects this species from taking. The 
Service notes, however, that taking is 
not a major threat to this species and 
that the major threats to this species 
originate outside the park and beyond 
National Park Service control. 

The Barren River Area Development 
District commented that the Service did 
not allow adequate time for the 
preparation of comments before and 
after the June 28.1983, public hearing. 
The Service responds that the amount of 
advance notice of the hearing and the 
associated comment period exceeded 
those required by the Act and its 
implementing regulations. Ample 
opportunity for public participation was 
provided in this proceeding. 

Comments opposing the listing and 
citing Its negative impact on tourism and 
recreational use of Mammoth Cave 
National Park were received from the 
Edmonson County Water District, Green 
River Boat Concession. Inc., and one 
individual. The Service responds that 
listing the shrimp will have no effect on 
these activities- The shrimp's habitat is 
almost entirely in areas that are not 
used for regular public tours. A boat trip 
on Echo River is in an area occupied by 
shrimp, but the Service does not 
consider that activity harmful to the 
shrimp. 

Green River Boat Concession. Inc. and 
12 individuals commented that salt brine 
was introduced into the Green River in 
the early 1960*8 by oil drilling and that 
this pollution caused the decline in the 
shrimp population. The Service agrees 
that this could have had an adverse 
effect on the shrimp. 

Hart County Bank and Trust Company 
commented that the public hearing on 
the listing was held "in an almost 
secretive fashion." The Service responds 
that the hearing was announced in 
advance in the Federal Register, 
announcements were placed m local 
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newspapers, a press release was issued, 
and the then-upcoming hearing was 
covered in news reports in the local 
media. 

In their early comments on the 
proposal, the Cave Research 
Foundation, the National Parks and 
Conservation Association, and the 
National Speleological Society 
suggested that areas other than the 
originally proposed Roaring River 
passage be considered for inclusion in 
the Critical Habitat. The Service 
responds that there has not been 
sufficient opportunity for public 
comment on additional areas to include 
them in the Critical Habitat at this time. 
These areas may be included in future 
proposed revisions of Critical Habitat. 

Two individuals commented on 
known incidents of pollution in caves in 
the Mammoth Cave area on how these 
incidents demonstrate the vulnerability 
of these cave habitats. The Service 
agrees with these individuals on the 
significance of these events. 

One individual commented in favor of 
listing the shrimp on the basis that its 
rarity makes it prone to extinction. 

One individual submitted life history 
data collected prior to 1967 on shrimp in 
cave pools. 

Summary of Factors Affecting the 
Species 

Section 4(a)(1) of the Endangered 
Species Act (16U.S.C. 1531 et seq.) and 
regulations promulgated to implement 
listing provisions of the Act (codified at 
50 CFR Part 424; under revision to 
accommodate 1982 Amendments) set 
forth the procedures for adding species 
to the Federal list. A species may be 
determined to be an Endangered or a 
Threatened species due to one or more 
of the five factors described in section 
4(a)(1) of the Act. These factors and 
their application to the Kentucky cave 
shrimp [Palaemonias ganteri) are as 
follows. 

A. The present or threatened 
destruction, modification, or curtailment 
of its habitat or range . The entire known 
population consists of about 500 
individuals in streams in base level cave 
passages within Mammoth Cave 
National Park. Holsinger and Leitheuser 
have searched 95 other localities in 37 
caves and found only one possible 
additional population at Blue Spring in 
Hart County, Kentucky. Much of the 
habitat is newly discovered as shrimp 
habitat and therefore no long-term 
estimates of abundance are available 
for these areas. For other localities, 
comparisons of historical collections 
with the recent population estimates of 
Holsinger and Leitheuser provide the 
only possible indications of population 


trends. Fage (1931) reported collecting 25 
shrimp from Styx River in 1928. The 
current estimated population size for 
Styx River is four individuals. 

Populations were intermittently studied 
and collections made of shrimp in the 
"shrimp pools * of the Roaring River 
passage from the discovery of the 
shrimp in 1901 until 1967. Only one 
shrimp has been seen in these pools 
during recent studies. 

The Kentucky cave shrimp is 
threatened by contamination of the 
ground water flow to its habitat. Several 
nearby communities either have 
inadequate sewage treatment facilities 
or lack such facilities altogether 
(Environmental Protection Agency, 

1981). The refuting contaminated ground 
water can enter the cave systems of 
Mammoth Cave National Park (Quinlan 
and Ewers. 1981). An additional 
potential threat is the entry into the 
ground water of contaminants from 
traffic accidents and roadside 
businesses. One incident in 1979 caused 
the death of aquatic cave organisms in a 
cave system that is connected to the 
Flint-Mammoth Cave System. In a 1980 
incident, a truck carring toxic cyanide 
salts overturned on Interstate Highway 
as, just south of Mammoth Cave 
National Park. 

B. 0\ r emtilization for commercial, 
recreational, scientific, or educational 
purposes . Not applicable to this species. 

C. Disease or predation. Not 
applicable to this species. 

D. The inadequacy of existing 
regulatory mechanisms. National Park 
Sevice regulations are adequate to 
protect this species from taking. The 
threats to its habitat are from sources 
outside of the park over which the 
National Park Service has no control 

The Commonwealth of Kentucky's 
Kentucky Nature Preserves Commission 
has determined this species to be 
Endangered in Kentucky. That 
designation, however, carries no legal 
protection. 

E. Other natural or manmade factors 
affecting its continued existence. The 
very small estimated population size 
(500 individuals) of this species makes it 
especially vulnerable to extinction. 

Critical Habitat 

Critical Habitat as defined by section 
3 of the Act and 50 CFR Part 424 means; 
(i) The specific areas within the 
geographical area occupied by a species, 
at the time it is listed in accordance with 
the Act, on which are found those 
physical or biological features (I) 
essential to the conservation of the 
species and (11) that may require special 
management considerations or 
protection, and (ii) specific areas outside 


the geographical area occupied by a 
species at the time it is listed upon a 
determination by the Secretary that such 
areas are essential for the conservation 
of the species. 

The Act requires that, at the time of 
listing. Critical Habitat be determined to 
the maximum extent prudent and 
determinable. Critical Habitat is being 
designated for the Kentucky cave 
6hrimp to include the Roaring River 
passage of Mammoth Cave National 
Park. As described in the background 
section of this rule, additional areas 
known to contain shrimp populations 
may be included in future proposals to 
revise this species’ Critical HubitaL The 
total designated Critical Habitat 
amounts to about 1 mile of cave 
passages. 

The Critical Habitat consists of a 
stream In a base level cave passage. 

This stream is characterized by 
abundant quantities of organic matter 
and sediments of coarse silt and very 
coarse to very fine sand. 

The activities that adversely affect 
Critical Habitat were described above 
under "Summary of Factors Affecting 
the Species.*' 

The Service has examined all known 
ongoing or planned Federal activities 
that might affect this Critical Habitat 
and finds that none of these will be 
affected by this Critical Habitat 
designation. These activities are 
identified and discussed under 
"Summary of Comments and 
Recommendations.'* 

Available Conservation Measures 

Conservation measures provided to 
species listed as Endangered or 
Threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results in 
conservation actions by other Federal. 
Shite, and private agencies, groups, and 
individuals. The Endangered Species 
Act requires that recovery actions be 
carried out for all listed species and 
these arc initiated by the Service 
following listing. The protection required 
by Federal agencies and other 
prohibitions arc discussed in detail 
below. 

Subsection 7(a) of the Act. as 
amended, requires Federal agencies to 
evaluate their actions with respect to 
any species which is proposed or listed 
as Endangered or Threatened. Section 
7(a)(4) requires Federal agencies to 
confer informally with the Service on 
any action that is likely to jeopardize 
the continued existence of a proposed 
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species. When a species is listed, 
section 7 requires Federal agencies to 
ensure that activities they authorize, 
fund or carry out are not likely to 
jeopardize its continued existence or to 
adversely modify its Critical Habitat If 
an adverse effect is expected the 
Federal agency must enter into 
consultation with the Service. The 
Service has examined all known or 
planned Federal activities that might 
affect Critical Habitat of the Kentucky 
cave shrimp and finds that none of these 
will be affected by this Critical Habitat 
designation. 

The Act and implementing regulations 
found at 50 CFR 17.21 set forth a series 
of general prohibitions and exceptions 
that apply to all Endangered wildlife. 
These prohibitions, in part make it 
illegal for any person subject to the 
jurisdiction of the United States to take, 
import or export ship in interstate 
commerce in the course of a commercial 
activity, or sell or offer for sale in 
interstate or foreign commerce a listed 
species. It also is illegal to possess, sell, 
deliver, carry, transport or ship any 
such wildlife which was illegally taken. 
Certain exceptions would apply to 
agents of the Service and State 
conservation agencies. 

National Environmental Policy Act 

An Environmental Assessment has 
been prepared in conjunction with this 
final rule. Based on this Environmental 
Assessment a determination has been 
made that this is not a major Federal 
action that would significantly affect the 
quality of the human environment 
within the meaning of section 102{2)(C) 
of the National Environmental Policy 
Act of 1969 (implemented at 40 CFR 
Parts 1500-1506). 

The Critical Habitat designation in 
this rule entails no recordkeeping 
requirements as defined by the 
Paperwork Reduction Act and will not 
have a significant economic effect on a 


substantia] number of small entities as 
defined by the Regulatory Flexibility 
Act This Critical Habitat is not a major 
rule under Executive Order 12291. 

Author 

The primary author of this rule is 
Steven M. Chambers. Office of 
Endangered Species, U.S. Fish and 
Wildlife Service, Washington. D.C. 

20240 (703/235-1975). 
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3. It is further determined that 
S 17.95(h), Crustaceans, be amended by 
adding the Critical \labitat of the 
Kentucky cave shrimp as follows: 

§ 17.95 Critical habitat—fish and wildlife. 


Mammoth Cave National Park (Phase III). 
Report to National Park Service. Atlanta. 
Quinlan, J.F., and R.O. Ewers. 1981. 
Hydrogeology of the Mammoth Cave 
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List of Subjects in 50 CFR Part 17 

Endangered and Threatened Wildlife, 
Fish, Marine mammals. Plants 
(agriculture). 

Regulations Promulgation 

PART 17—(AMENDED) 

Accordingly, Part 17, Subchapter B of 
Chapter I. Title 50 of the Code of Federal 
Regulations, is amended as set forth 
below. 

1. The authority citation for part 17 
reads as follows: 

Authority: Pub. L 93-205, 87 Stat. 884; Pub. 
L 95-632, 92 Stat. 3751: Pub. L 96-159. 93 
Stat. 1225; and Pub. L 97-361. 06 Stat. 1411 
(18 U.S.C. 1531 ct&eq.y 

2. Section 17.11(h), Subchapter B of 
Chapter L Title 50 of the Code of Federal 
Regulations, is amended by adding the 
following entry alphabetically to the 
table under the heading "Crustaceans” 
as set forth below. 

§ 17.11 Endangered and threatened 
wildlife. 

• • • • • 

(h) • • • 


(h) * * • 

Kentucky Cove Shrimp (Pa/aemonias 
ganteri) 

Kentucky. Edmonson County: The Roaring 
River passage of tho Flint-Mammoth Cave 
System In Mammoth Cave National Park. 
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Known constituent elements include a 
stream in a base level cave passage with 
abundant organic material and sediments 
consisting o( coarse silt and very coarse to 
very fine sand. 

• • • • • 

Dated: September 2ft. 1983. 

G. Ray Arnett, 

Assistant Secretary for Fish and Wildlife and 
Parks. 

|FH Doc imsi PkUd 10-11-03. MS mm\ 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 681 

l Docket No. 30627-1181 

Western Pacific Spiny Lobster 
Fisheries 

agency: National Oceanic and 


Atmospheric Administration (NOAA). 
Commerce. 

action: Emergency interim rule; 
extension of effective date. 


summary: The Secretary of Commerce 
(Secretary) issued an emergency interim 
mle on July 11,1983 (48 FR 31855) to 
change the specification of the required 
entryway openings for lobster traps. The 
intent of the rule is to allow a wider 
range of lobster trap designs in the spiny 
lobster fishery in the Northwestern 
Hawaiian Islands while still affording 
protection for the Hawaiian monk seal. 
This notice extends the effective date 
for that emergency interim rule to 
January 9.1984. so that the Secretary 
may review and make effective an 
amendment of this fishery's 
management plan that would implement 
on a permanent basis the management 
measures of that emergency interim rule. 

effective date: From October 11.1983. 
until January 9,1984. 

FOR FURTHER INFORMATION CONTACT: 

James). Morgan (National Marine 
Fisheries Service) 213-548-2518. 

SUPPLEMENTARY INFORMATION: On July 
11,1983. an emergency interim rule to 
change the specification of the required 
entry way for lobster traps was 
published in the Federal Register (48 FR 
31655). The rule is effective for 90 day9. 
from July 8,1983, to October 11,1983. 
The action was the result of a 
unanimous vote of the Western Pacific 
Fishery Management Council (Council) 
and was nondiscretionary under section 
305(e)(2)(A) of the Magnuson Fishery 


Conservation and Management Act 
(Management Act). 

The Council has submitted 
Amendment 2 to the FMP which will 
implement on a permanent basis the 
management measures of that 
emergency interim rule. The notice of 
availability of the amendment was 
published in the Federal Register on 
September 28.1983 (48 FR 43700). 

The period required for public review 
and implementation of the amendment 
will extend beyond October 11,1983: 
therefore, the emergency rule is 
extended for an additional 90 days, from 
October 11,1983. to January 9.1984. 
under the authority of section 
305(e)(3)(B) of the Magnuson Act. 

Other Matters 

The Administrator of NOAA has 
concluded that an emergency continues 
to exist and the determinations set out 
in 48 FR 31855 under Executive Order 
12291 and other applicable law apply to 
this extension of the emergency rule. For 
these reasons, the emergency provisions 
of section 8(a)(1) of Executive Order 
12291 apply to this extension of the 
effective dates for the emergency 
interim regulations. 

(16 U.S.C. 1801 et seq.) 

List of Subjects in 50 CFR Part 681 

Fish. Fisheries. Reporting 
requirements. 

Dated: October 6.1963. 

Carmen J. Blondln. 

Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service. 

(FR Doc *>-37720 FVtad 10-11-0*. *»| 
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Proposed Rules 


Federal Register 

VoL 48. No. 198 
Wednesday. October 12. 1983 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7CFR Part 1131 

(Docket No. AO-271-A24) 

Milk in the Central Arizona Marketing 
Area; Decision on Proposed 
Amendments To Tentative Marketing 
Agreement and to Order 

agency: Agricultural Marketing Service. 
USDA. 

action: Proposed rule. 

summary: This decision provides for a 
reduction in the pooling standard for a 
cooperative association’s manufacturing 
plant and the adoption of provisions 
that would not pool milk received at 
pool plants from dairy farmers who are 
primarily associated with nonfederally 
regulated markets. Payments from pool 
proceeds would be made to producers 
who are primarily associated with this 
marketing area if a pool plant operator 
refuses to accept their milk and such 
milk is marketed by the dairy farmer 
directly to nonpool plants and is Ufced 
for manufacturing purposes. The 
changes, which are based on industry 
proposals considered at a public hearing 
in November 1982. are necessary to 
reflect current marketing conditions and 
to assure orderly marketing in the 
Central Arizona marketing area. 
for further information contact: 
Robert F. Groene, Marketing Specialist. 
Dairy Division, Agricultural Marketing 
Service, United States Department of 
Agriculture, Washington, D.C. 20250, 
(202) 447-2089. 

SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of Sections 558 and 557 of 
Title 5 of the United States Code and. 
therefore, is excluded from the 
requirements of Executive Order 12291. 
Prior documents in this proceeding: 
Notice of Hearing: Issued October 20.. 
1982; published October 25.1982 (47 FR 
47259). 


Notice of Suspension: Issued April 27, 
1983; published May 2.1983 (48 FR 
19099). 

Recommended Decision: Issued June 
28.1983; published July 5.1983 (48 FR 
30041). 

Notice of Suspension: Issued July 21. 
1983; published July 28,1983 (48 FR 
33849). 

Preliminary Statement 

A public hearing was held upon 
proposed amendments to the marketing 
agreement and the order regulating the 
handling of milk in the Central Arizona 
marketing area. The hearing was held, 
pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601 et 
scq\ and the applicable rules of 
practice (7 CFR Part 900), at Phoenix, 
Arizona, on November 9-10,1982. 

Notice of such hearing was issued on 
October 20.1982 (47 FR 47259). 

The hearing notice specifically invited 
interested persons to present evidence 
concerning the probable regulatory and 
informational impact of the proposals on 
small businesses. Most parties subject to 
a milk order are considered to be a 
small business. No participants at the 
hearing testified about any potentially 
adverse impacts of the proposals on 
small businesses as a group. 

Further, William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has certified that the 
amendments adopted herein, which are 
based on the hearing record, will not 
have a significant economic impact on a 
substantial number of small entities. The 
amendments would promote orderly 
marketing of milk by producers and 
regulated handlers in the manner set 
forth later in this decision. 

In their exceptions to the 
recommended decision. Jerome and 
Peggy La Salvia, who are nonmember 
producers stated that the procedure 
followed by the United States 
Department of Agriculture in 
considering the proposed amendments 
to the order failed to comply with the 
provisions of the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq. In particular, 
exceptors claimed that the Department 
failed to publish an initial Regulatory 
Flexibility Analysis which ihcy believe 
is required by 5 U.S.C. 603. 

The initial Regulatory Flexibility 
Analysis that is specified in 5 U.S.C. 603 
isjiot required in this instance. The 


Regulatory Flexibility Act, in 5 U.S.C. 
605(b), provides as follows: 

Sections 603 and 604 of this title shall not 
apply to any proposed or final rule if the head 
of the agency certifies that the rule will not. if 
promulgated, have a significant economic 
impact on a substantial number of small 
entities. If the head of the agency makes a 
certification under the preceding sentence, 
the agency shall publish such certification in 
the Federal Register, at the time of 
publication of general notice of proposed 
rule-making for the rule or at the time of the 
publication of the final rule, along with a 
succinct statement explaining the reasons for 
such certification, and provide such 
certification and statement to the Chief 
Counsel for Advocacy of the Small Business 
Administration. 

Exceptors allege also that Mr. 
Manley’s certification that "this action 
will not have a significant economic 
impact on a substantial number of small 
entities" is incorrect. It is exceptors' 
opinion that there are a substantial 
number of small entities which will be 
economically affected if the proposed 
amendments are adopted. 

The Department concurs with 
exceptors' conclusion that the proposed 
amendments would have an economic 
effect upon a substantial number of 
small entities (dairy formers supplying 
the Central Arizona market and 
operators of processing plants). 
However, it is the Department's position 
that the economic effect upon the 
individual dairy farmers or processors 
would not be significant. Furthermore, 
the recommended decision is an 
economic analysis of the proposed 
amendments and takes into 
consideration the impact of such 
changes in regulation upon the dairy 
industry, including to the extent that the 
record permits the impact on small 
businesses. For the reasons previously 
set forth, exceptors* request that the 
recommended decision not be adopted 
until a "regulatory flexibility analysis" 
has been completed is denied. 

Upon the basis of the evidence 
introduced at the hearing and the record 
thereof, the Acting Deputy 
Administrator, Marketing Program 
Operations, on June 28,1983. filed with 
the Hearing Clerk. United States 
Department of Agriculture, his 
recommended decision containing 
notice of the opportunity to file written 
exception thereto. 
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The material issues, findings and 
conclusions, rulings, and general 
findings of the recommended decision 
are hereby approved and adopted and 
are set forth in full herein, subject to the 
following modifications: 

Index of Changes 

(a) In Issue No. 1, “Pool plant 
requirements for a plant operated by a 
cooperative association." eleven 
paragraphs have been added at the end. 

(b) In Issue No. 2. "A ‘dairy farmer for 
other markets' provision." two 
paragraphs have been added at the end. 

(c) In Issue No. 3. "Provisions 
providing for an 'associated producer'," 
three paragraphs are added ut the end. 

The material issues on the record of 
the hearing relate to: 

1. Pool plant requirements for a 
manufacturing plant operated by a 
cooperative association; 

2. A "dairy farmer for other markets" 
provision; 

3. Provisions providing for an 
"associated producer"; and 

4. The level of the Class I differential. 

Findings and Conclusions 

The following findings and 
conclusions on the material issues are 
based on evidence presented at the 
hearing and the record thereof: 

1. Pool plant requirements for a plant 
operated by a cooperative association 
The pool plant definition should be 
modified to reduce the pooling standard 
for a milk manufacturing plant located 
in the marketing area that is operated by 
a cooperative association. Such plant 
should be a pool plant if 50 percent or 
more of the member producer milk of the 
cooperative association operating the 
plant is received at pool plants to other 
handlers during the current month or the 
previous 12-month period ending with 
the current month. The order presently 
provides for the pooling of such a plant 
on the basis of 65 percent or more of the 
member producer milk of the 
cooperative association being received 
at pool plants of other handlers. 

The United Dairymen of Arizona 
(UDAJ, a cooperative association that 
markets in excess of 80 percent of the 
producer milk under the Central Arizona 
order, proposed the lower pooling 
standard that is adopted herein. The* 
cooperative operates a manufacturing 
plant that is pooled under the order on 
the basis of the cooperative's total 
performance in supplying the Quid milk 
needs of distributing plants. 

The cooperative's witness testified* 
that a lower pooling standard is 
necessary because of a slow-down in 
the rate of increase in Class l sales and 
an increase in milk production. Also, a 


lower pooling standard is needed to 
accommodate the market's need for a 
higher level of reserve to accommodate 
seasonal variations in production and 
extreme variation in daily and weekly 
fluid milk requirements of distributing 
plants. The witness further testified that, 
in the absence of amendatory action, the 
cooperative association could continue 
to pool the milk of its members, but that 
costly and inefficient operational 
changes would have to be made in order 
to do so. The witness stated that the 
plant could be operated as a nonpool 
plant by receiving the milk of its 
members at such plant as milk diverted 
from pool plants. Also, the plant could 
be operated as a pool supply plant by 
meeting the order's requirement that a 
specified proportion of its receipts be 
shipped to pool distributing plants. 

The proposal to reduce tne pooling 
standard was supported by a handler 
who operates a distributing plant pooled 
under the order. A witness for the 
handler testified that the Central 
Arizona market had changed from a 
market with a tight supply of milk to a 
market with a continuing surplus. The 
witness further testified that UDA's 
manufacturing plant represents the only 
practical market clearing plant in the 
area. Consequently, the witness testified 
that a lowering of the pooling standard, 
which would allow the plant to continue 
to operate as a pool plant, would 
promote equity among producers and 
marketing efficiency. 

Another handler who operates a pool 
distributing plant opposed the proposal 
to reduce the pooling standard. The 
witness testified that the proposal 
would promote the pooling of milk that 
is in excess of fluid milk needs and 
would result in a blend price reduction 
to all producers. The witness also 
testified that the increase in production 
in excess of fluid milk needs is the result 
of UDA practices to encourage 
additional production for manufacturing 
uses. In addition, the witness testified 
that it would be contrary to both local 
market needs and national policy to 
reduce the cost of the milk price support 
program, to accommodate the pooling of 
increased production for which there is 
no market. Also, the witness testified 
that proponent's testimony contending 
that a denial of the proposal would 
increase handling costs was not 
substantiated by record evidence, 

A brief In opposition to the proposal 
was filed on behalf of a nonmember 
producer. The producer contends that 
the proposul would result in the pooling 
of milk that is in excess of fluid needs, 
thereby diluting the pool and the blend 
price payable to all producers. The 
producer argues that such setion would 


be contrary to the intent of the Deputy 
Assistant Secretary’s July 14,1975 
Partial Decision (40 FR 30087) 
concerning the same issue in this market 
(official notice was taken of 9uch 
decision at the hearing). The producer 
contends that the pooling standard 
should be established at a level that 
would deter the pooling of milk which is 
in excess of that needed to balance the 
fluid milk needs of the market. The 
producer argues that adoption of the 
proposal would result in members of 
UDA receiving the blend price for milk 
that is surplus to market needs whereas 
he and other independent producers 
whose milk is shipped to UDA's plant 
for surplus disposal receive the class 111 
price. The producer contends that 
nonmember producers should receive 
the blend price for milk that is surplus to 
the needs of distributing plants as do 
members of UDA (this aspect of pricing 
the milk of producers that is in excess of 
supplies that handlers are willing to 
market is considered under another 
issue). 

At the hearing, and in its brief, the 
State of Arizona objected to 
consideration of UDA's proposal unless 
It was considered in conjunction with a 
proposal to lower the pooling standard 
for a cooperative manufacturing plant 
that was submitted on behalf of the 
State of Arizona. The State's proposal, 
which was not included in the notice of 
hearing, would have conditioned the 
pooling of the plant upon the 
cooperative accepting all milk of 
nonmember producers that was eligible 
for fluid use and produced In the State 
of Arizona, unless the plant was filled to 
capacity with the milk of member 
producers that was produced in the 
State of Arizona. The proposal also 
would have required payment for such 
nonmember milk at the Central Arizona 
order blend price less: (1) transportation 
charges; (2) charges for additional 
checks for weights or tests necessitated 
prior to commingling said milk with 
member milk: (3) an administrative 
charge not to exceed the direct cost of 
administering the transaction; and (4) a 
reasonable balancing charge not to 
exceed the amount by which the Class 
III price exceeds the highest price at 
which the cooperative purchases milk 
that is not pooled under the order. 

The State's proposal was 
appropriately denied inclusion in the 
notice of hearing since the proposal 
would have required the cooperative s 
manufacturing plant to accept milk from 
any dairy fanner who wanted to deliver 
njilk to the cooperative. There is no 
authority in the Agricultural Marketing 
Agreement Act of 1937. as amended, to 
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establish an order provision that would 
require any handler, including a 
cooperative association, to purchase all 
o: any part of the production of any 
dairy fanner. Furthermore, the proposal 
would have attempted to specify the 
price the cooperative association would 
have to pay to dairy farmers for milk 
received at its plant. This is in direct 
conflict with section 608c(o)(F) of the 
Act which specifies, in part, that nothing 
shall prevent a cooperative association 
from distributing the proceeds from its 
Sides to its producers in accordance 
with the contract between the 
dssopiation and its producers, provided 
that the cooperative does not sell milk to 
handlers at less than class prices. 

The State of Arizona's contention that 
the denial of the State's proposal 
precludes consideration of the lower 
pooling standard proposed by UDA is 
without merit. While the State was 
barred from presenting testimony on its 
initial proposai, the State was advised 
it the hearing by the Administrative 
1 iw Judge that it could submit 
m itiifications of UDA's proposal and 
offer testimony in support thereof or 
slify in favor of or in opposition to 
1 DA’s proposal to modify the standards 
a pool balancing plant. The State's 

• npresentstive declined to accept any of 
the alternatives and held to his initial 

( -intention that testimony should not be 
’ iken on UDA's proposal unless the 
S ale's proposal was also considered. 
Proponent cooperative's plant is 
• led at Tempe’, Arizona, and has 
facilities for processing milk into butter. 

1 nfat dry milk and cheese. It is the only 
m k manufacturing plant in the State 
and as such it is the only practical outlet 
the milk of its members and other 
dniry farmers that is in excess of the 
immediate processing requirements of 
Mributing plants. The plant has been 
i 1 ^ed under the order on the basis of at 

• ist 65 percent of UDA's member 

j oducer milk being received ut pool 
» hints of other handlers during the 
1 urrt -' n t month or the previous 12-month 
period ending with the current month, 
•perating the facility as a pool plant 
promotes various efficiencies in 
supplying the entire market. Milk from 
A member producers is transported 
t irectly from farms to fluid processing 
i • m?$ as required. Milk that is in excess 
°‘ LiHil y fluid processing plant needs is 
received at the manufacturing plan! and 
f winm to be producer milk under the 
, ftr by virtue of its receipt at a pool 
P* mt. Such milk is then available for a 
limited period of time to supplement 
c ' 14 r tbe peak demand days of fluid 
processors or previously unanticipated 
Processing demands. Milk is also 


separated so that skim milk is available 
to supplement fluid processing plant 
requirements. Milk not needed by fluid 
plants is processed into storable 
manufactured dairy products. In one 
way or another, any milk that is in 
excess of the needs of distributing 
plants backs up to UDA’s facility, 
subject to the capacity of the plant. The 
plant operation thus serves an essential 
balancing function for the market. 

Data presented at the hearing indicate 
that the cooperative's plant would not 
qualify as a pool plant beginning with 
February 1983. At such time, by making 
various alternative operational changes 
the cooperative could continue to pool 
the milk of member producers who have 
historically supplied the fluid milk needs 
of the market. For example, the plant 
could be operated as a nonpool plant 
with the milk of its members being 
received at 9uch plant as milk diverted 
from pool plants. The milk would be 
pooled by virtue of its association with a 
pool plant but not as a result of its 
receipt at the cooperative's 
manufacturing plant as is currently the 
case. This method of operation is a 
reasonable alternative to the present 
method of operation, at leas! during the 
months of December through April when 
there are no limits to the quantities of 
milk that may be diverted to nonpool 
plants. However, beginning with May 
and extending through the month of 
November, diversions are limited to not 
more than 8 days' production of any 
producer. These limitations represent 
approximately 28 percent of monthly 
producer receipts and would require 
that about 74 percent of total receipts 
would have to be physically received at 
pool plants. In order to pool the total 
current milk supply under these 
provisions, milk in excess of fluid plant 
needs would nevertheless have to be 
received at such plants and then 
transferred to the cooperative's plant for 
surplus disposal. This would represent a 
totally inefficient and excessively costly 
method of operation. 

Another approach available to the 
cooperative association under current 
order provisions would be to operate the 
manufacturing plant as a supply plant. 

In the month of February, when it was 
anticipated that the plunt would first 
lose pooling status under the current 
method of operation. 20 percent of the 
manufacturing plant's receipts would 
have to be shipped to pool distributing 
plants. The 20 percent pooling standard 
for supply plants applies during the 
months of November through June. 

During July through October. 50 percent 
of a supply plant's receipts must be 
shipped to distributing plants to attain 


pool plant status. If such a plant meets 
these standards during each of the 
months of July through October, the 
plant can then be designated as a pool 
plant during each of the following 
months of November through June if 
written application for such status is 
made to the market administrator. 

The marketing conditions that provide 
a basis for the current 85 percent pooling 
standard were last reviewed in the 
Deputy Assistant Secretary’s July 1975 
decision on this issue. The standard was 
adopted because it was determined that 
the market on an annual basis required 
a reserve milk supply amounting to 25- 
30 percent of producer receipts. A 
reserve supply of such amount 
represented 31 to 37.5 percent of the 
cooperative's member producer milk 
which indicated that on a yearly basis 
about 85 percent of the cooperative's 
member producer milk was required by 
other handlers. 

In order for a market to be fully 
supplied at all times by local producers, 
n reserve milk supply is necessary 
because of fluctuations in the supply of 
and demand for fluid milk products. Due 
to the combined effects of seasonal 
variation in milk production and the 
seasonal and daity variation in the 
requirements of fluid milk handlers, the 
present pooling standard bsed on a 35 
percent annual or monthly reserve 
requirement is no longer an appropriate 
measures of the amount of mUk that 
needs to be associated with the 
cooperative's manufacturing plant to 
fully supply the requirements of fluid 
milk handlers. 

In 1981, milk production peaked 
during the months of March-May and 
dropped to a seasonal low during July 
and August. The high month of 
production (April) exceeded the low 
month of production (July) by 
approximately 20 percent, in terms of 
both average daily production of UDA 
member producers and daily average 
producer receipts pooled under the 
order. In terms of producer receipts, the 
seasonal range in 1961 was greater than 
that exhibited in 1975 when the high 
month (May) exceeded the low month 
(January) by about 15 percent. 

In 1981. fluid milk demand as 
expressed by the daily average pounds 
of producer milk in Class I uses, was at 
its highest level during January. 
September and October and at its 
lowest level during June. July, and 
August The highest sales month 
(October) exceeded the lowest month 
(June) by about 14 percent. In contrast, 
the range between the highest and 
lowest months in 1975 (October and 
June, respectively) was about 24 percent. 
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The amount of milk required by fluid 
milk plants varies significantly on a 
daily basis with most milk being 
received Monday-Friday and very little 
being received on weekends. Thus, if 
production is sufficient to meet the peak 
demand days, significant quantities of 
milk will in excess of the 
requirements of bottling plants on other 
days. Such excess milk is recieved at the 
cooperative's manufacturing plant and 
constitutes a reserve supply of milk that 
is availale to meet the varying fluid milk 
requirements of distributing plants. The 
greater the range between highest and 
lowest processing days, the greater the 
reserve supply that must be received by 
the cooperative's manufacturing plant. 

Average deliveries by UDA members 
to fluid bottling plants for each day of 
the week for each month of 1981 varied 
considerably. Receipts for the highest 
day of delivery during the week ranged 
from 186 percent of the lowest day in 
December to 308 percent of the lowest 
day in April and July. The record 
indicates also that during a number of 
days of the year, virtually oil of the 
UDA's milk is delivered to bottling 
plants while on a number of days during 
even the highest delivery months UDA 
is required to handle through its 
manufacturing plant over 70 percent of 
its member milk. 

In addition the seasonal variation in 
the processing requirements of 
distributing plants that are supplied by 
UDA. there are significant, 
unanticipated variations in production 
that affect the quantity of milk that must 
be received and processed by the 
cooperative's plant. For example, 
changes in temperature and humidity 
caused average duily production to 
decline by 14.3 percent between June 30 
and July 15.1982, and then, as the 
weather moderated, to increase 
gradually until August 15 to the June 30 
level, production then dropped by 10 
percent the week following August 15 
and then increased during the next 
seven-day period by 11.5 percent. 

The need to reduce the pooling 
standard is primarily a function of the 
change in the market's supply-demand 
relationship that has occurred over time, 
particularly since 1979. Significant 
increases in producer receipts relative to 
increases in the Class I use of producer 
milk have resulted in the need to handle 
an increasing quantity of milk that is in 
excess of the fluid milk needs of 
distributing plants. This is clearly 
indicated in the following statistics. 

Fluid milk sales in the market, in 
terms of the amount of producer milk 
used in fluid milk products, increased 
each year from 1975 through 1981, with 
the total increase between these years 


approaching 30 percent, or about a 5 
percent increase each year over the 
previous year. From 1979 to 1981. 
producer milk in Class I uses increased 
by 10 percent. However, during the first 
9 months of 1982. Class I use was only 
about 1.3 percent above the 
corresponding period of 1981. The lower 
rate of increase indicated for the first 9 
months of 1982 was attributed to general 
economic conditions and the 
unemployment rate, and was projected 
to continue through 1982. 

Milk production, in terms of total 
producer receipts pooled under the 
order, increased by about 35 percent 
between 1975 and 1981. Most of the 
increase occurred from 1979 to 1981 
when producer receipts increased by 
23.4 percent. Also, during the first 9 
months of 1982, producer receipts were 
up 6 percent from the corresponding 
period in 1981. 

As a consequence of the increase in 
receipts relative to Class I sales, the 
Class I utilization percentage declined 
from 67 percent in 1979 to 62.7 percent in 
1980 and 59.9 percent in 1981. Also, 
during each of the first 9 months of 1982. 
the percentage of producer milk in Class 
I uses was less than the Class 1 
utilization percentage for the same 
month in 1981. 

The change in the market's supply- 
demand relationship has resulted in a 
larger proportion of producer receipts 
being used to produce manufacturing 
dairy products (Class III). The 
proportion of producer milk in Class III 
uses increased from 19.2 percent in 1979 
to 24.5 percent in 1980 and 28.5 percent 
in 1981, Also, during each of the first 9 
months of 1982. the percentage of 
producer milk in Class III uses was 
greater than the Class 111 utilization 
percentage for the same month in 1981. 

The lower pooling standard proposed 
by UDA is appropriate in view of the 
market's supply-demand relationship. 

By supplying at least 50 percent of its 
member milk supply to pool plants of 
other handlers, the association is 
exhibiting a substantial involvement in 
supplying the fluid milk needs of the 
market. This level of performance is also 
consistent with the performance levels 
for other plants (distributing plants and 
supply plants during parts of the year) 
as well as those adopted herein for 
certain categories of dairy farmers 
(associated producer and dairy farmer 
for other markets adopted in this 
decision). Also, in view of the 
seasonality of sales and producer 
receipts, individual monthly 
pefformance by the cooperative 
association could fall below 50 percent 
in some months. Consequently, the 50 
percent performance standard should 
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apply on either the previous 12-month 
period ending with the current month or 
the current month, as presently applied. 

It is also noted that the existing pool 
supply plant provisions allow a 
cooperative to pool more milk than the 
pooling standard for a cooperative's 
manufacturing plant adopted herein. 
However, it is also obvious that if the 
cooperative were to operate the facility 
as a supply plant, certain efficiencies 
from the current method of operation 
would be lost in supplying the market. 
Rather than being moved directly from 
the farm to the fluid processing plant 
where it is needed, milk would first have 
to be physically received at the supply 
plant. The milk would then have to be 
reloaded and transferred to bottling 
plants. In addition to the unnecessary 
cost of unloading and reloading milk 
and the rerouting of the current farm to 
bottling plant transportation system, the 
quality of the milk supply would suffer 
from additional pumping and extension 
of the time between pick-up and final 
delivery. Under the circumstances, such 
an alternative pooling method is not a 
practical alternative to the current 
method which ollows the cooperative to 
move a substantial proportion of it* 
member milk directly to pool 
distributing plants. 

Opponents of lower pooling standards 
contended that the current milk supplies 
resulted from UDA activities to seek 
additional supplies of milk for the 
purpose of enhancing its manufacturing 
plant's efficiency. They argued that the 
pooling of additional milk supplies 
should not be accommodated since such 
supplies are in excess of the reserve 
supplies needed to balance the fluid 
milk needs of the market. 

There is no basis from which to 
conclude that UDA has through any 
activity encouraged the pooling of 
additional supplies of milk solely for 
manufacturing purposes. In fact, the 
cooperative has instituted various 
payment plans to provide a disincentive 
for its member producers to produce 
milk in excess of bases or quotas. In this 
manner the cooperative has tried to 
discourage a buildup of supplies over 
the seasonal requirements of bottling 
plants and the capacity of Its 
manufacturing facility. The increase in 
the supply of milk over fluid milk needs 
is apparently a rnarketwide 
phenomenon resulting from the 
independent production decisions of all 
dairymen who have historically supplied 
the market. A failure to adjust the 
pooling standard in response to the 
change in the market supply-demand 
situation would result in a need for the 
cooperative to implement uneconomic 
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marketing practices to continue to pool 
the milk of producers who have 
historically supplied the market. 

Jerome and Peggy La Salvia, 
nonmember producers, contend in their 
exceptions that the United States 
Department of Agriculture arbitrarily 
denied their proposed amendments to 
the order without conducting a hearing 
on the proposed amendments. 

The only amendment proposed by the 
La Salvias that the Department denied 
for hearing was their proposed pool 
plant definition, which was identical to 
the one submitted by the State of 
Arizona. The proposed pool plant 
definition would condition the pooling of 
a cooperative association’s plant upon 
the plant receiving the milk of 
nonmember producers whose facilities 
are located in the State of Arizona and 
would provide for payment for such milk 
at the central Arizona order blend price 
less transportation charges. 

The proposed amendment was denied 
for hearing because the modification is 
not authorized under the Agricultural 
Marketing Agreement Act of 1937. as 
amended. In addition, exceptors and the 
State of Arizona were given an 
opportunity by the Administrative Law 
fudge, the presiding officer at the 
hearing, to suggest a modification of the 
pool plant provision proposed by UDA. 
Neither chose to do so at the hearing. 

Exceptors cite us additional authority 
for their proposed amendment requiring 
UDA to take non-member milk, the 
antitrust laws of the United States. In 
this regard, exceptors rely upon the 

Essential Facility” doctrine. It is their 
opinion that the Essential Facility 
doctrine mandates that where facilities 
cannot practicably be duplicated by 
would-be competitors, those possessing 
the facilities must share them with 
competitors on reasonable terms. 

Such an argument falls outside the 
scope of milk order regulations. The 
statutory authority for orders provides 
no basis for requiring regulated handlers 
to receive milk from any dairy farmer 
who may wish to deliver milk to the 
handler. It should be noted that 
testimony at the hearing by the 
cooperative’s representative indicated 
that the cooperative does accept the 
nulk of nonmember producers if the 
plant has the capacity to handle such 
rntlk and pays for such milk on the same 
oasis that it pays its member producers. 

Exceptors argue, too, that the United 
States Supreme Court in Brannon vs. 
Stark, 342 U.S. 451 (1952) approved a 
market order provision requiring a 
cooperative's manufacturing plant to 
a ccept milk from nonmembers of the 
cooperative. 


The provision in that particular case 
involved cooperative payments for 
marketwide services, a provision that is 
unique to the New York-New Jersey 
federal milk order. As a condition for 
receiving cooperative payments 
amounting to one cent per 
hundredweight for milk marketed by 
member producers, the cooperative must 
be willing to accept nonmember milk on 
a temporary basis under the generally 
prevailing conditions for such 
acceptance of milk of its own members. 

Exceptors also attempt to rely upon 
an Agreement of Settlement entered into 
by UDA with the State of Arizona after 
the close of the hearing as a basis for 
demonstrating that UDA is now 
obligated to accept nonmember milk. 

The Agreement of Settlement is not a 
part of the record evidence of this 
hearing since it was signed after the 
close of the hearing. For this reason, no 
findings or conclusions are made 
regarding the agreement because the 
findings and conclusions set forth in the 
recommended decision and final 
'decision must be based solely on the 
evidence in the record. 

In any event, the agreement entered 
into by UDA and the State of Arizona 
represents a voluntary arrangement. The 
agreement, however, can not be made 
part of the order provisions unless there 
is authority under the act for such a 
provision. As pointed out previously, 
there is no authority for the amendment 
proposed by the La Salvias. 

Exceptors argue, too, that while the 
AM A Act permits a cooperative to 
reblend the proceeds which it pays to its 
member producers, the Act provides no 
authority for exempting a cooperative 
from paying a nonmember the blend 
price for milk that is received by the 
cooperative and pooled under the order. 
If such interpretation were correct, it 
would mean that nonmembers, although 
relying upon the cooperative's plant for 
an outlet for milk, could not be required 
to bear any of the expenses of operating 
the cooperative's plant. From a practical 
standpoint, it is not logical to expect 
that an individual who has made an 
investment in plant facilities would have 
to receive less for his product when it is 
manufactured in such plant than one 
who has no investment in such plant. 

2. A "dairy farmer for other markets" 
provision . The order should be revised 
to exclude from the producer definition 
any dairy farmer whose milk was 
received at a nonpool plant (except an 
other order plant) other than as a 
diversion by a handler from a pool plant 
unless 50 percent or more of the milk 
production from the same farm was 
producer milk under the Central Arizona 
order during the current month and each 


of the 2 immediately preceding months 
(or would have been producer milk in 
each of the 2 immediately preceding 
months except for the operation of this 
provision). 

The “dairy farmer for other markets” 
provision was proposed by UDA. The 
cooperative proposed the adoption of 
such provision to assure that milk which 
is surplus to other markets does not 
become producer milk and thereby 
shore in the marketwide proceeds for 
the Central Arizona market. 

The cooperative also proposed that 
the provision not apply to a producer 
located in the marketing area In order to 
allow one of th£ largest producers on the 
Central Arizona market to pool that 
portion of his milk which is received at 
pool plants. This exclusion was 
considered necessary to provide pool 
status for this producer who delivers 
milk to nonpool plants on days when his 
handler refuses to accept his milk. The 
handler to whom the milk is committed 
by contract refuses to receive any milk 
in excess of the amount specified in the 
contract and also refuses to divert the 
milk to a nonpool plant for the handler's 
account. On those days when the 
producer's milk is refused by the 
handler, the producer often diverts milk 
for his own account. Such diverted milk 
is not pooled under the order and the 
producer realizes whatever price he 
negotiates with the nonpool plant. 

The spokesman for State Dairy 
Association, Inc,, objected to the “dairy 
farmer for other markets” provision as 
proposed by UDA. The State Dairy 
Association. Inc. representative 
indicated that three of its 140 Californio 
dairy farmer members started delivering 
milk to a Central Arizona pool plant on 
August 8,1982. The milk of the three 
dairy farmers is shipped to the Central 
Arizona market twice each week. Such 
weekly shipments represent two days' 
production of each producer. 

The representative of the three dairy 
fanners objected strenuously to the 
adoption of a provision that would 
exclude dairy farmers from becoming 
producers on the Central Arizona 
market solely on the basis that their 
farms were not located in the Central 
Arizona marketing area. The objector 
pointed out that none of the reserve milk 
supply associated with the milk 
production of the three California 
producers is pooled under the Central 
Arizona order. In such case, only the 
milk that is physically received at the 
Central Arizona pool plant is pooled 
under the Central Arizona order. He 
noted that usually the reserve milk 
supply associated with a supply source 
is also pooled in the market. 
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A pool plant operator objected to 
establishing different rules for dairy 
farmers based upon the state in which 
the fanner is located. The pool plant 
operator favored an alternative proposal 
which would provide that a dairy farmer 
with a prior association with the market 
would not be excluded as a "dairy 
farmer for other markets". 

The pool plant representative testified 
that during the past 3 years there has 
been an ever increasing surplus of 
market grade milk in California due to 
an increase in milk production while 
Class 1 usage has been either stable or 
declining during such period The 
representative testified that some 
California dairy farmers were informed 
that their total production on a monthly 
basis would not be accepted at 
California pool plants. Such producers 
have had to deliver milk that is in 
excess of the California pool plant's 
fluid needs to nonpool plant operators in 
California or in other states. According 
to the witness, dairy farmers have 
received returns as low as 6 or 7 dollars 
per hundredweight for such milk after 
deducting the cost of transporting milk 
from the farm to the plant. 

A "dairy farmer for other markets" 
provision should be adopted in the 
Central Arizona order to assure that 
milk which is surplus to other markets 
does not become producer milk and 
thereby share in the marketwide 
proceeds for the Central Arizona 
market. Under the provisions adopted 
herein, milk received at a pool plant 
from a "dairy farmer for other markets" 
would be designated as other source 
milk and would be allocated to the 
extent possible to Class III milk. As 
such, this milk would be accounted for 
in a manner similar to receipts of fluid 
milk products from a producer-handler. 

The record reveals that there is a need 
to provide safeguards against pooling 
California market milk which is either 
over-quota or over-base milk. Of the 
three California producers who supply 
the Central Arizona pool plant, two 
have State-issued quota for butterfat 
and solids-not-fat and one has no quota 
at all The dairy farmer who has no 
State quota receives the California Class 
IV price for such milk due to the 
reblending practice of State Dairy 
Association, Inc. The other two dairy 
farmers receive a price higher than the 
Class IV price depending upon the 
amount of California quota and/or base 
milk that these dairy farmers possess. 

On occasion, some of the milk of the 
three producers that is shipped out of 
the Southern California area returns less 
than the Class IV price. 

The intent of the "dairy farmer for 
other markets" provision is to safeguard 


producers regularly supplying the 
Central Arizona market from sharing 
their pool proceeds with other dairy 
formers whose primary association is 
with another market and whose milk 
production on this market represents 
milk that is in excess of base or quota 
milk on another market. As previously 
noted, a marketing entity representing a 
group of California producers entered 
into an agreement with an Order 131 
regulated handler to deliver milk 
beginning in August 1982 to the 
handler's plant two times per week. The 
milk shipments represented the milk 
production of three California producers 
(on several occasions the milk of a 
fourth producer was substituted for that 
of one of the three producers). The 
marketing entity for the three producers, 
State Dairy Association, is in a position 
to benefit on each hundredweight of 
milk that it ships to plants located 
outside of California. Under the 
California milk pooling plan, the 140 
producers who make up the cooperative 
are treated as if they were one producer 
with one quota and one base. With 
regard to the milk marketed in Arizona 
by the cooperative, such shipments 
reduce the amount of over-quota and 
over-base milk that the association has 
under the California plan. Under the 
current order provisions, such milk can 
be marketed in Phoenix at the Central 
Arizona blend price f.o.b. the pool plant 
where the milk is received. After 
deducting a hauling cost approximating 
$1.25 per hundredweight, the California 
fanners receive a net price at their farm 
locations which exceeds the returns 
they could realize by delivering such 
milk to California processing plants. 

The cooperative's proposal that the 
dairy farmer for other markets provision 
not apply to a dairy farmer whose farm 
is located in the Central Arizona 
marketing area should not be adopted. 
The adoption of such provision would 
discriminate against producers located 
outside the Central Arizona marketing 
area. Instead, the determination of 
whether a person is a dairy farmer for 
other markets should be based upon 
such person's degree of association with 
the Central Arizona market. 

One of the proposals in the notice of 
hearing would have provided that any 
producer who had a 3-month association 
with this market would not be 
considered as a dairy farmer for other 
markets, while no testimony was offered 
in support of this particular proposal, 
the time element appears to be a 
reasonable basis for determining 
whether a producer has a sufficient 
association with this market that would 
warrant such person sharing in the pool 
proceeds on the volume of milk that the 


producer diverts for his account to 
nonpool plants for manufacturing use. 

In addition to the length of time that a 
producer is associated with the market, 
a further requirement should be added 
to assure that a producer has a greater 
total association with this market 
relative to other markets that such 
producer may supply. A requirment that 
50 percent or more of the monthly milk 
production of such person must be 
producer milk during the current month 
and each of the 2 immediately preceding 
months will provide assurance that the 
milk of the producer has a greater 
association with this market than any 
other market. 

The "dairy fanner for other markets’’ 
provision is not intended to prevent a 
dairy farmer from obtaining the 
approval of a duly constituted 
regulatory agency for the production of 
milk for fluid consumption ami 
becoming a producer on the Centre 1 
Arizona market. A dairy farmer who 
wants to become a producer under the 
Central Arizona order and continue in 
such status would need to market his 
total milk production as producer milk 
during the first and second month that 
he delivers mitk to this market. This 
degree of association is necessary to 
achieve and maintain producer status 
since, under the provisions adopted, any 
shipment of milk from the farm of the 
dairy farmer to a nonpool plant (except 
an other order plant) other than as a 
diversion by a handler from a pool plant 
would result in a dairy farmer for other 
markets status for such person. Then, 
during the third month and in all 
succeeding months, the dairy farmer 
would need to ship to thf? Central 
Arizona market at least 50 percent of lv$ 
milk production from the same farm to 
continue to qualify as a producer. 
Similarly, a dairy farmer who fails to 
market during the current month at least 
50 percent of his monthly milk 
production from the same farm as 
producer milk under the Central Arizona 
order would need to requalify as a 
producer during any subsequent month 
In the same manner as a dairy farmer 
who becomes a new producer. 

The "dairy farmer for other markets" 
provision should not be implemented 
until two months have elapsed following 
the effective date of the amended order 
This delay is necessary in order to 
provide dairy fanners with advance 
notice of the rules concerning their 
eligibility as producers under the 
amended order. In absence of such two- 
month delay, the determination of 
producer status for the first month the 
amended order was effective would be 
contingent upon whether a dairy farmer 
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had delivered 50 percent or more of his 
milk from the same farm as producer 
milk during the two months immediately 
preceding the effective date of the 
amended order. 

Provision should also be made for 
accomodating a dairy farmer who wants 
to attain (or regain) producer status 
following the effective date of the 
amended order and such person is 
unable to market all of his milk 89 
producer milk during an initial 2-month 
period. If the dairy farmer, except for the 
operation of this provision, would have 
been able to market as producer milk 
during each of the 2 months more than 
50 percent of his total monthly 
production, such person would be a 
dairy farmer for other markets during 
the initial 2-month period. However, the 
dairy farmer would qualify as a 
producer during the month immediately 
following such 2-month period if more 
than 50 percent of his total monthly milk 
production is pooled under the Central 
Arizona order. 

The provisions adopted herein are 
designed to accommodate the pooling of 
any dairy farmer who has a primary 
association with the Central Arizona 
market. Thus, in the event more than 50 
percent of a dairy farmer's total monthly 
milk production is received at a nonpool 
plant (except an other order plant) other 
than as a diversion by a handler from a 
pool plant, none of the milk received at 
pool plants would be producer milk 
under the Central Arizona order. 

The La Salvias objected to the 
adoption of a "dairy farmer fo other 
markets" provision. They alleged that 
UDA has attained a monoply position 
and monopoly power within the Central 
Arizona marketing area and that the 
adoption of the proposed provision 
would serve only to enhance UDA's 
monopoly of the market. 

1 he purpose of the "dairy farmer for 
eiher markets" provision, as previously 
forth, is to ensure that milk which is 
surplus to other markets does not 
become producer milk and thereby 
lower the marketwide blend price to the 
Central Arizona market producers. Such 
provision serves to protect the 
market wide pool under the Central 
Arizona order. Consequently, it is 
unclear how the adoption of the "dairy 
f irmer for other markets" provision 
would in any manner disadvantage the 
nonmember producer. 

3. Provisions providing for an 
‘associatedproducer". The order should 
>e to provide for payments from 

pool proceeds to an "associated 
producer", a dairy farmer who diverts a 
Potion of his total milk production 
during the month to a nonpool plant 
(except an other order plant) for 


manufacturing uses. Such payments 
would be limited to a dairy farmer other 
than a producer-handler or a dairy 
farmer for other markets. During the 
months of May through November, 
payments for milk diverted to a nonpool 
plant by such person would be limited to 
0 days' production less the number of 
days that milk of such person was 
diverted by a handler from a pool plant 
to a nonpool plant. Payments to an 
associated producer would be made 
from pool proceeds and would be 
computed by multiplying the quantity of 
milk diverted by the associated 
producer times the difference between 
the blend price and the Class Ill price 
for the month. 

An "associated producer" must 
produce milk approved by a duly 
constituted regulatory agency for 
disposition for fluid consumption. Such 
a person must also certify in writing to 
the market administrator on or before 
the First day after each month in which 
his milk is not accepted or accounted for 
by a handler at a pool plant that he will 
deliver his milk to such pool plant and 
does so deliver upon request from the 
handler. 

In order for milk diverted by an 
"associated producer" to qualify as 
"associated producer milk", the milk 
must be used for manufacturing 
purposes at the nonpool plant and the 
operator of such plant must maintain 
books and records whowing the 
utilization of all skim milk and butterfat 
received at the plant which are made 
available if requested by the market 
administrator. In addition, each 
associated producer, or a cooperative 
association on his behalf, shall submit 
on or before the 7th day after each 
month a report to the market 
administrator of the quantity of milk 
which the associated producer diverted 
to a nonpool plant and was used for 
manufacturing purposes. Then, on or 
before the 10th day of each month, the 
person reporting the quantity of 
asociated producer milk must furnish 
delivery receipts or othe evidence 
satisfactory to the market administrator 
verifying the quantity of such milk sold 
for manufacturing purposes during the 
prior month. 

United Dairymen of Arizona proposed 
provisions which would accomplish 
essentially the same purposes as the 
"associated producer" provisions 
adopted herein. The cooperative 
proposed that the producer milk 
definition be revised to include milk of 
any producer located in the marketing 
area which is diverted by the producer 
to a nonpool plant for manufacturing use 
within the limitation of the diversion 
provisions that apply to producer milk. 


The cooperative proposed that if the 
producer's milk was received at more 
than one pool plant, the milk diverted 
shall be deemed to have been diverted 
by the operator of the pool plant at 
which the greater share of the milk was 
received as producer milk during the 
month. The cooperative also proposed 
that other conforming changes be made 
to provide for payment by the operator 
of the pool plant at the difference 
between the blend price and the Class 
111 price to the producer whose milk is 
diverted to a nonpool plant for the 
producer’s account. 

The intended purpose of the 
associated producer provisions is to 
allow a dairy farmer who has an 
established association as a producer on 
the Central Arizona market to share to a 
limited extent in a pool proceeds on that 
portion of his milk production which is 
either not accepted or accounted for by 
a handler who operates a pool plant. 

As indicated by proponent, the 
proposed amendment is intended to 
accommodate one of the largest 
producers located in the Central 
Arizona marketing area who has been 
unable at times to pool a pert of his milk 
production on some days during certain 
months of the year because the handler 
to whom the milk is committed by 
contract has refused to receive any milk 
in excess of the amount specified in the 
contract for that month and also has 
refused to divert the milk for the 
handler's account. On those days when 
the producer's milk is refused by the 
handler, the producer has diverted milk 
for his own account to nonpool plants. 
Such milk is not considered to be 
producer milk and, hence, the producer 
docs not receive the blend price on such 
milk. Another option that the producer 
has exercised in the psst is to deliver 
the milk that was refused by the pool 
plant operator to the pool plant operated 
by the proponent cooperative 
association whenever the plant ha9 
capacity to process such additional milk. 
The nonmember receives the Class III 
price or the price that the cooperative 
pays for milk that is in excess of a 
member's base, whichever is less, minus 
a processing charge. According to the 
cooperative, the producer is treated the 
same as a member with respect to 
payment for milk that is in excess of the 
cooperative member's base. 

The only objections to proponent's 
proposal came from the operators of 
proprietary plants who were concerned 
that a plant operator would be 
responsible for reporting the milk 
diverted to nonpool plants by the 
producer as well as making payment for 
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such milk at the difference between the 
blend price and the Class 111 price. 

The "associated producer" provisions 
adopted herein do not place any 
responsibility on a pool plant operator 
to divert milk for the producer's account 
or to make payment on any portion of 
the milk so diverted. The associated 
producer is responsible for diverting 
milk for his account and the market 
administrator would make payment 
from the producer-settlement fund for 
any milk qualified as "a&sociatead 
producer milk" at the difference 
between the blend price and the Class 
III price for the month. 

Proponent requested that certain 
limitations apply in the use of the 
"associated producer" provisions to 
assure that such provisions were not 
abused or exploited by producers whose 
association with the market is minimal 
or sporadic. However* proponent's 
suggestion that the provision apply 
solely to producers located in the 
marketing area would not provide the 
assurances that the cooperative seeks. 
To accomplish the cooperative’s 
objective, the use of the provisions 
should be limited to producers who have 
had an association with the market for a 
period of time and who have delivered 
the majority of their milk production 
during such period to the Central 
Arizona market. Such limitation would 
not discriminate against producers 
located outside the Central Arizona 
marketing area who have relied upon 
the Central Arizona market as the 
primary outlet for their milk production 
for a long period of time. 

The "associated producer" provision 
should be adopted. A cooperative 
association representing all but a few 
producers supplying the market 
proposed that a portion of the pool 
proceeds be shared with producers who 
ship to pool plant operators who refuse 
to accept all of their monthly milk 
production. No opposition to the 
proposal was offered at the hearing or 
expressed in the briefs submitted. Thus, 
there is total support among producers 
to forego a portion of the pool proceeds 
to benefit other producers who are 
unable to pod all of their monthly milk 
production on the Central Arizona 
market. From a regulatory viewpoint no 
basis exists for denying producers the 
opportunity to apportion the pool 
proceeds in the manner that they 
propose. 

In administering the "associated 
producer" and "associated producer 
milk" provisions, it will be necessary for 
the market administrator to verify the 
receipts and utilization of associated 
producer milk at nonpool plants. Also, 
the market administrator witl need to 


make payment from pool proceeds to an 
associated producer on the volume of 
milk that such a person is permitted to 
divert to a nonpool plant for 
manufacturing use. The expenses 
incurred by the market administrator in 
the administrative functions involving 
the payment for associated producer 
milk should be paid from the 
administrative assessment fund. 

The associated producer who benefits 
from the adoption of the "associated 
producer" provisions should pay a pro 
rata share of the expense of 
administration of the order, in that 
regard, the order should provide that the 
market administrator, in making 
payments to each associated producer 
on or before the 15th day after the end 
of the month, shall deduct 4 cents per 
hundredweight, or such lesser amount 
as the Secretary may prescribe, with 
respect to the quantity of associated 
producer milk diverted to a nonpool 
plant (except a producer-handler or 
another order plant) for manufacturing 
uses. 

Additional administrative 
modifications are included herein as a 
result of the adoption of the "associated 
producer" provisions. The modifications 
are necesr a*y to provide the means for 
recovering any over-payments to any 
associated producer that may occur. 

UDA excepted to the "associated 
producer milk" definition provided in 
the recommended decision. The 
cooperative suggested that the definition 
be modified to limit the application of 
the provision to milk that is diverted to a 
nonpool manufacturing plant rather than 
milk diverted to a nonpool plant for 
manufacturing use. The cooperative 
pointed out that if milk is delivered to a 
nonpool plant that processes and 
distributes fluid milk as well as 
manufacturers some of its receipts, there 
would be no way of determining the 
actual use of the milk diverted by an 
Order 131 producer to the nonpool plant. 
The cooperative held that if the order 
were to permit "associated producer 
milk" to be delivered to such plant, the 
market administrator should classify 
such milk pro-rata to the nonpool plant'9 
total utilization. 

As exceptor points out, the market 
administrator would have difficulty in 
classifying "associated producer milk" 
received at a nonpool plant that 
processes and distributes fluid milk 
products. To remedy this situation, the 
order should be modified to provide that 
the market administrator shall follow 
the classification method utilized in 
classifying milk transferred or diverted 
from poo! plants to nonpool plants. In 
such instance, after Class I uses are 
assigned to the plant's regular sources of 


supply, then any remaining Class I uses 
should be prorated to any remaining 
unassigned receipts of fluid milk 
products received at the nonpool plant 
from pool plants and other order plants 
and from "associated producers". Any 
remaining unassigned receipts should be 
prorated to any remaining Class III 
utilization and then to Class II 
utilization. Only the diversions from 
Order 131 producers that are classified 
as Class 111 milk and Class II milk would 
be associated producer milk. 

The La Salvias excepted to the 
"associated producer milk" provisions 
on the basis that the provisions do not 
permit such diversions durr<g the 
months of December through April. The 
order provides no specific Imtiis on 
diversions during December through 
April. However, an associated producer 
is limited indirectly in the amount of 
milk that he may divert to a nonpool 
plant during the months of December 
through April. This occurs because a 
dairy farmer is required to pool 50 
percent or more of his production from 
the same farm as producer milk during 
the month as one of the conditions for 
obtaining status as an "associated 
producer". The dairy farmer thus would 
be precluded from diverting more than 
50 percent of his total production from 
the same farm to a nonpool plant during 
the months of December through April. 

4. Level of the Class J differential . No 
change should be made on the basis of 
this record in the Class I differential that 
is used to compute the Class I price for 
each month. The current Class I 
differential is S2.52 per hundredweight. 

It is added to the basic formula price 
(Minnesota-Wisconsin price) for the 
second preceding month to arrive at the 
ClasB I price for the month. 

A handler who operates a distributing 
plant pooled under the order proposed 
that the Class I differential be decrease*! 
by $1.00 per hundredweight. The handler 
contended that the current differential is 
no longer appropriate in terms of the 
cost of producing milk on large scale 
drylot dairy farm operations and the 
cost of alternative supplies of milk. The 
handler contended also that the current 
Class I differential has contributed to a 
surplus of production. In this regard, the 
handler cited the 1975 decision of the 
Deputy Assistant Secretary concerning 
the pooling standards for a cooperative 
association's manufacturing plant under 
the Central Arizona order. In lowering 
the pooling standard, the decision 
concluded* "However, if the reserve 
milk supply for this market continues to 
increase, the level of Class 1 price 
appropriately should be reconsidered 
before consideration is given to any 
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further reduction in the pooling 
standards.* 

In his brief, another handler who 
operates a pool distributing plant stated 
that a review of the present Class 1 
differential is appropriate in view of the 
Department's previous decision wherein 
the level of the Class I price was 
apparently considered by the 
Department to have an influence on the 
amount of milk produced. The handler 
suggested that the following points 
should be considered in evaluating the 
level of the present Class I price 
differential: (1) The degree to which the 
present differential is contributing to the 
growing surplus of milk, (2) the effect of 
a lower differential on consumer 
demand. (3) the extent to which the 
present differential prevents Central 
Arizona handlers from expanding their 
sales area, (4) the competitive 
advantage of producer-handlers over 
pool handlers because of too high a 
price, (5) the degree to which Central 
Arizona producers are insulated from 
competition with producers associated 
with adjacent areas, and (8) the degree 
to which relevant conditions have 
changed since the differential was 
established. 

United Dairymen of Arizona opposed 
.my reduction in the present Class I 
differential at this time. A witness 
representing the cooperative offered 
several reasons for denying such 
proposal. He contended that the 
seasonal pattern of production and 
Class I use are no longer as well 
coordinated os they once were. 
Consequently, a greater volume of 
reserv e milk supplies is necessary to 
assure that there is always an adequate 
supply of milk for Quid use. Also, the 
witness contended that a reduction in 
the Class 1 utilization percentage in 
recent years is not a sufficient basis 
from which to conclude that the Class 1 
price should be dropped. He noted too 
that the Central Arizona area is subject 
to extreme variations in both production 
and fluid milk sales. The witness also 
slated that it would be false economy to 
attempt to reduce production since there 
would be an offsetting increase in the 
cost of manufacturing a smaller reserv e 
supply of milk. 

The w itness testified further that the 
Class 1 differential has been eroded by 
inflation. As an example, he pointed out 
that in 1958 the Class 1 differential was 
nearly equal to the basic formula price 
but that currently the differential - 
represents only 20 percent of the basic 
formula price. The witness further stated 
that the $2.50 differential that was 
established in 1967 represents less than 
82 cents in terms of 1967 dollars. 


The witness also contended that the 
issue of the Class I differential in 
Central Arizona cannot be divorced 
from price considerations under the 
Dairy Price Support Program which 
affects the general level of milk prices 
throughout the country. He stated that 
the price for milk everywhere In the 
country bas been at levels that 
overstimulated milk production, the 
witness contended that the issue of over 
production should be dealt with in the 
context of the overall national dairy 
situation. 

The witness further stated that a 
potential $1.00 per hundredweight 
reduction on April 1,* 1963, that would 
apply nationally to all milk 
commercially marketed would be 
equivalent to a $1.50 reduction in the 
Class 1 differential. Such a reduction, 
coupled with the proposal to reduce the 
Class 1 differential by $1.00 would be a 
threat to the maintenance of an 
adequate supply of local milk to meet 
fluid milk demands. Further, he stated 
that Central Arizona dairymen have 
expanded production to meet a growing 
market where the growth in fluid 
consumption has exceeded the national 
average.!/ the growth in soles 
continues, there will be a need for more 
milk in the future. 

The proposal was also opposed by a 
representative of two producer-handlers 
that serve the market. The witness 
stated that he did not believe producer- 
handlers could continue to operate if the 
Class I price was reduced and they had 
to pay $1.00 per hundredweight to the 
Commodity Credit Corporation to offset 
a portion of the cost of the Price Support 
Program. 

In his brief, a producer who supplies 
the market also opposed the proposal to 
lower the Class I differential. 

The Class I price for milk used for 
fluid purposes under Federal orders has 
a direct relationship to the price paid for 
milk used for manufacturing purposes. 
This is recognized in the pricing formula 
by use of the Minnesota-Wisconsin 
(MW) price as the basic formula price in 
computing the Class 1 price each month. 
The MW price is an average of prices 
paid at a large number of manufacturing 
plants in the states of Minnesota and 
Wisconsin. The prices paid by 
manufacturing plants are reported on a 
current month basis and the MW price 
is announced for each month on or 
before the fifth day of the following 
month. This price, for the second 
preceeding month, is the basic formula 
price for establishing Class 1 prices each 
month in all Federal order markets. 

The MW price for raw milk delivered 
by farmers is determined by competitive 


conditions and reflects general 
economic conditions affecting the 
supply and demand of milk for 
manufactured milk products marketed 
through a highly coordinated marketing 
system which is national in scale. Thus, 
use of this price in determining Class 1 
prices gives appropriate consideration 
to the economic factors underlying the 
general level of prices for milk and 
manufactured dairy products as well as 
the month-to-month changes in the 
supply of and demand for milk and 
dairy products. Also, actions of the 
Secretary under the Price Support 
Program that affect the level of pric8 for 
milk in manufactured products ure 
automatically reflected in the level of 
Federal order prices. 

The differential over manufacturing 
milk prices is necessary to cover the 
added cost of production of milk for 
fluid uses and the cost of moving it to 
market. Dairy fanpers must have an 
incentive, over the price of milk for 
manufacturing uses, to produce and 
deliver an adequate supply of quality 
milk to meet the market s demands for 
milk in fluid form. Class I differentials 
vary from market to market depending 
on the supply-demand situation and the 
cost of alternative supplie; of milk. 

The current Central Arizona Class 1 
differential of $2.52 per hundredweight . 
has basically been maintained at such 
level since May 1967. At that time the 
differential was increased by 20 cents 
per hundredweight to $2.50. The 
differential was subsequently increased 
to its current level in January 1970. 

From 1970 through 1981 the Class I 
price more than doubled (increasing by 
almost 111 percent) from $7.17 to $15.10 
per hundredweight. The Class I 
differential was constant throughout the 
12-year period and. consequently, all of 
the price increase is attributable to 
increases in the basic formula price that 
is used in establishing Class 1 prices 
under ail Federal orders. During this 
period the basic formula price increased 
by almost 171 percent from $4.65 in 1970 
to $12.58 in 1981. Consequently, the 
Class I differential as a proportion of the 
Class 1 price decreased from 35.1 
percent in 1970 to 16.7 percent in 1981. 

During the 12-year period the blend 
price payable to producers increased by 
about 117 percent from $8.52 in 1970 to 
$14.12 In 1981. The blend price increase 
represented increases in the basic 
formula price as well as changes in the 
Central Arizona market supply-demand 
relationship. The market's supply- 
demand relationship, as measured by 
the Class 1 utilization of producer milk, 
declined from 77.5 percent in 1970 to 59.9 
percent in 1981. 
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It is obvious that for the 12-year 
period, both Class I sales and producer 
receipts have increased dramatically. 
Class I sales increased by 46 percent 
while producer receipts increased by 89 
percent during the 12-year period. 
However, most of the changes in the 
market's supply-demand relationship 
occurred during the 6-year period from 
1970 through 1975 as the Class I 
utilization of producer milk declined 
from 77.5 percent to 82,5 percent. It was 
during this period that UDA undertook a 
policy to stimulate an increase in the 
local supply of milk to meet market 
needs rather than relying on imports of 
distant milk supplies to supplement the 
fluid milk needs of the market Since 
1975. the Class I utilization has been 
relatively stable and in fact increased 
consistently from 61.3 percent in 1976 to 
67 percent in 1979. Since 1979. the Class 
I utilization decreased to 82.7 percent in 
1980 and to 59.9 percejj in 1981. 

In view of the above it is* obvious that 
it has only been in recent years that 
increases in producer receipts have 
outpaced the increases in fluid milk 
sales. Consequently, the situation in the 
Central Arizona market is not materially 
different from the national dairy 
situation. Since the 1978-1979 marketing 
year there has been a continuous 
increase in purchases of surplus dairy 
products under the Price Support 
Program as production nationally has 
exceeded the demand for dairy 
products. Basically, the national 
production increases have been in 
response to the price support levels 
established for manufactured dairy 
products as well as to other economic 
factors affecting the production and sale 
of milk and dairy products. These 
factors include abundant feed supplies, 
poor alternatives to dairy farmers and 
relatively lower demands for dairy 
products. Concern over the national 
dairy situation and the cost of the Dairy 
Price Support Program led to passage of 
the Omnibus Budget Reconciliation Act 
of 1982 which authorized various levels 
of deductions from the proceeds from 
commercially marketed milk to offset 
the cost of the Price Support Program 
and to encourage a reduction of diary 
surpluses. 

In this regard. Official Notice is taken 
of the news release issued by the 
Secretary of Agriculture on March 18. 
1983. The Secretary announced that a 
deduction of 50 cents per hundredweight 
on commercially marketed milk would 
be Implemented on April 16,1983 and 
maintained until new legislation can be 
adopted. In the vent that a resolution to 
the dairy surplus problem is not 
developed by August 1.1983, 


consideration would have to be given to 
implementation of a second 50-cent 
assessment. 

The current surplus situation is a 
national problem and actions are 
underway to deal with it on a national 
basis. Consequently, it would be 
inappropriate at this time to take action 
to deal with the relatively recent 
increase in production in Central 
Arizona. To do so would place an 
inequitable burden on Central Arizona 
dairy farmers relative to other producers 
across the nation who have also 
contributed to the current surplus of 
production. Furthermore, if local action 
were taken as well as national action, 
the maintenance of an adequate supply 
of milk for the Central Arizona market 
could be jeopardized. 

Several other considerations 
presented by handlers in support of a 
Class I price reduction do not provide 
sufficient bases for making any change 
at this time. The record does not reveal 
that significant reductions have 
occurred in the cost of producing milk 
that might otherwise justify a Class 1 
price reduction in the absence of any 
Price Support reduction. In this regard, 
the size of the production units, relative 
to other areas of Ihe country, is not a 
new development as the climate of the 
area lends itself to large scale drylot 
operations. Also, there is no indication 
that Central Arizona handlers are 
competitively disadvantaged with 
respect to sales in the market because of 
current Class I prices they must pay 
relative to prices paid by handlers in 
surrounding markets. In addition, the 
issue ojf whether Central Aizona 
handlers might be able to expand their 
sales territory if the Class I differential 
were reduced Is not a factor that is 
involved in determining the level of 
Class I prices under Federal orders. 

For the foregoing reasons, the 
proposal to reduce the Class 1 
differential by $1.00 per hundredweight 
is denied. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and 
conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence In the record were 
considered in making the findings and 
conclusions set forth above. To the 
extent that the suggested findings and 
conclusions filed by interested parties 
are inconsistent with the findings and 
conclusions set forth herein, the 
requests to make such findings or reach 
such conclusions are denied for the 
reasons previously stated in this 
decision. 


General Findings 

The findings and determinations 
hereinafter set forth are supplementary 
and in addition to Ihe findings and 
determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and all of 
said previous findings and 
determinations are hereby ratified and 
affirmed, except insofar as such findings 
and determinations may be in conflict 
with the findings and determinations set 
forth herein. 

(a) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, and all of the terms and 
conditions thereof, will tend lo 
effectuate the declared policy of the Act: 

(b) The parity prices of milk as 
determined pursuant to section 2 of ihe 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demanJ 
for milk in the marketing area, and the 
minimum prices specified in the 
tentative marketing agreement and the 
order, as hereby proposed to be 
amended, are such prices as will reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and 

(c) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, will regulate the handling of 
milk in the same manner as. and will be 
applicable only to persons in the 
respective classes of industrial and 
commercial activity specified in, a 
marketing agreement upon which a 
hearing has been held. 

Rulings on Exceptions 

In arriving at the findings and 
conclusions, and the regulatory 
provisions of this decision, each ol the 
exceptions received was carefully and 
fully considered in conjunction with the 
record evidence. To the extent that the 
findings and conclusions, and the 
regulatory provisions of this decision 
are at variance with any of the 
exceptions, such exceptions are hereby 
overruled for the reasons previously 
stated in this decision. 

Marketing Agreement and Order 

Annexed hereto and made a part 
hereof are two documents, a 
MARKETING AGREEMENT regulating 
the handling of milk, and an ORDER 
emendfng the order regulating the 
handling of milk in the Central Arizona 
marketing area which have been 
decided upon as the detailed and 
appropriate means of effectuating the 
foregoing conclusions. 
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ft is hereby ordered, That this entire 
decison. except the attached marketing 
diireement. be published in the Federal 
Register. The regulatory provisions of 
thi' marketing agreement are identical 
with those contained in the order as 
hereby proposed to be amended by the 
attached order which is published with 
this decision. 

Determination of Producer Approval and 
Representative Period 

|une 1983 is hereby determined to be 
the representative period for the purpose 
of ascertaining whether the issuance of 
the order, as amended and as hereby 
proposed to be amended, regulating the 
handling of milk in the Central Arizona 
marketing area is approved or favored 
by producers, as defined under the 
ti rms of the order as amended and as 
hereby proposed to be amended, who 
during such representative period were 
engaged in the production of milk for 
sale within the aforesaid marketing 
area. 

list of Subjects in 7 CFK Part 1131 

Milk marketing orders. Milk, Dairy 

products. 

Signed si Washington. D.C.. on: October 0. 

im 

John Ford, 

/ >rputy Assistant Secretary. Marketing and 

Inspection Services. 

Order 1 amending the order, 
regulating the handling of milk in the 
Central Arizona marketing area. 

Findings and Determinations 

The findings and determinations 
hereinafter set forth are supplementary’ 
tind in addition to the findings and 
determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and all of 
said previous findings and 
determinations are hereby ratified and 
affirmed, except insofar as such findings 
and determinations may be in conflict 
with the findings and determinations set 
forth herein. 

(a) Findings . A public hearing was 
held upon certain proposed amendments 
to the tentative marketing agreement 
and to the order regulating the handling 
of milk in the Central Arizona marketing 
area. The hearing was held pursuant to 
the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.]„ and the 


1 Tbift order *haU not become rtfrclive unit** and 
until !hr rrqutremenU of 1900-14 ot the rute* of 
practice JttwJ procedure governing proceeding* to 
^rmntiiiit marketing agrwment* nmJ marketing 
order* h«** been met. 


applicable rules of practice and 
procedure (7 CFR Part 900). 

Upon the basis of the evidence 
introduced at such hearing and the 
record thereof, it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the 
declared policy of the Act; 

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the said marketing area, and 
the minimum prices specified in the 
order as hereby amended, are such 
prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; and 

(3) The said order as hereby amended 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity 
specified in, a marketing agreement 
upon which a hearing has been held. 

Order relative to handling . It is 
therefore ordered that on and after the 
effective date hereof the handling of 
milk in the Central Arizona marketing 
area shall be in conformity to and in 
compliance with the terms and 
conditions of the order, as amended, and 
as hereby amended, as follows: 

The provisions of the proposed 
marketing agreement and order 
amending the order contained in the 
recommended decision issued by the 
Acting Deputy Administrator, Marketing 
Program Operations, on June 28,1983. 
and published in the Federal Register on 
July 5,1983 (48 FR 30641). shall be and 
are the terms and provisions of this 
order, amending the order, and are set 
forth in full herein, subject to the 
following modifications in 55 1131.21. 
1131.22. and 1131.42. 

PART 1131—MILK IN THE CENTRAL 
ARIZONA MARKETING AREA 

§1131.7 (Amended) 

1. Amend 5 1131.7(c) by removing the 
provision "85 percent or more" and 
substituting therefore the provision "50 
percent or more." 

2. In 5 1131.12. a new paragraph (h)(4) 
is added to read as follows: 

§1131.12 Producer. 


(4) Any person whose milk is received 
at a nonpool plant (except an other 
order plant) other than as a diversion by 
a handler from a pool plant, unless 50 


percent or more of the milk production 
from the same farm is producer milk 
under this Part during the current month 
and each of the 2 immediately preceding 
months (or would have been producer 
milk in each of the 2 immediately 
preceding months except for the 
operation of this provision); Provided\ 
That this provision shall not be 
applicable until the third month 
following the effective date of this 
amended order. 

3. A new § 1131.21 is added to read as 
follows: 

§ 1131.21 Associated producer. 

"Associated producer" is any person 
(other than a producer-handler or a 
diary farmer for other markets), whose 
milk is received at a nonpool plant 
(except an other order plant) other than 
as a diversion by a handler from a pool 
plant subject to the following conditions; 

(a) Fifty percent or more of the milk 
production from the same farm is 
producer milk under this part during the 
current month and each of the 2 
immediately preceding months (or 
would have been producer milk in each 
of the 2 immediately preceding months 
except for the application of 

5 1131.12(b)(4)); 

(b) Milk produced on such farm must 
meet the requirements of § 1131.12(a) (1) 
or (2); and 

(c) Such person shall certify in writing 
to the market administrator on or before 
the first day after each month in which 
his milk is not accepted or accounted for 
by a handler at a pool plant, that he will 
deliver his milk to such pool plant and 
does so deliver upon request from the 
handler. 

4. A new ( 1131.22 is added to read as 
follows: 

§ 1131.22 Associated producer milk. 

"Associated producer milk" means 
the milk produced by an associated 
producer that is not accepted or 
accounted for by a handier at a pool 
plant and is diverted by the associated 
producer to a nonpool plant (except a 
producer-handler plant or an other order 
plant) subject to the following 
conditions: 

(a) Milk so diverted shall not qualify 
as associated producer milk unless the 
operator of the nonpool plant maintains 
books and records showing the 
utilization of all skim milk and butterfat 
received at the plant which are made 
available if requested by the market 
administrator. Milk so diverted shall 
qualify as associated producer milk to 
the extent such milk is used for 
maufacturing purposes at the nonpool 
plant (classified as Class III milk, or 
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Class II milk pursuant to 
§ 1131.42(d)(2)(vi)). 

(bj During the months of May through 
November the quantity of associated 
producer milk receipts at nonpool plants 
from such farm shall not exceed 8 days' 
production less the number of days' 
production that is diverted by a handler 
from such farm to nonpool plants. 

5. A new i 1131.33 is added to read as 
follows: 

5 1131.33 Associated producer reports. 

Each associated producer, or a 
cooperative association on his behalf, 
shall submit in the manner prescribed 
by the market administrator 

(a) On or before the 7th day after each 
month, a statement of the quantity of 
milk which the associated producer 
diverted to nonpool plants (except a 
producer-handler plant or an other order 
plant) for use for manufacturing 
purposes in such month; and 

(b) On or before the 10th day after 
each month, delivery receipts or other 
evidence satisfactory to the market 
administrator verifying the quantity of 
his milk sold for manufacturing purposes 
in such month. 

6. Section 1131.42(d)(2)(vi) is revised 
to read as follows: 

§ 1131.42 Ossification of transfers and 
diversions. 


(d) * ‘ * 

( 2 ) * * * 

(vi) Any remaining unassigned 
receipts of bulk fluid milk products 
received at the nonpool plant pursuant 
to § 1131.22 or from pool plants and 
other order plants shall be assigned, pro 
rata among such sources of milk, to the 
extent possible first to any remaining 
Class 1 utilization, then to Class 111 
utilization, and then to Class 11 
utilization at such nonpool plant: 

• • • • • 

7. In § 1131.44(a)(7). a new paragraph 
(vii) is added to read as follows: 

§ 1 1 3 1.44 Classification of producer milk. 

• • • • • 

(«)••• 

(7) . . . 

(Vli) Receipts of milk from a dairy 
farmer pursuant to $ 1131.12(b)(4): 

• • • • • 

8. In j 1131.60. paragraph (d) is 
revised to read as follows: 

5 1131.60 Handler's value of milk for 
computing uniform price. 

• • • • • 

(d) Add the amount obtained from 
multiplying the difference between the 
Class 1 price applicable at the location 
of the pool plant and the Class Ill price 


by the hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to $ 1131.44(a)(7) (i) through 
(vi) and (vii) and the corresponding step 
of § 1131.44(b), excluding receipts of 
bulk fluid cream products from an other 
order plant: 

• • • • • 

9. Section 1131.61 is revised to read as 
follows: 

S 1131.61 Computation of uniform price. 

For each month the market 
administrator shall compute the uniform 
price per hundredweight of milk of 3.5 
percent butterfat content received from 
producers as follows: 

(a) Combine into one total the values 
computed pursuant to 5 1131.60 for all 
handlers who Hied the reports 
prescribed by § 1131.30 for the month 
and who made the payments pursuant to 
§5 1131,71 and 1131.73 for the preceding 
month; 

(b) Add an amount equal to the value 
of the associated producer milk for the 
month at the Class III price for milk of 
3.5 percent butterfat content; 

(c) Add an amount equal to the total 
value of the minus location adjustments 
and subtract an amount equal to the 
plus location adjustments computed 
pursuant to § 1131.75; 

(d) Add an amount equal to not less 
than one-half of the unobligated balance 
in the producer-settlement fund; 

(e) Divide the resulting amount by the 
sum of the following for all handlers 
included in these computations: 

(1) The total hundredweight of 
producer milk; 

(2) The total hundredweight of 
associated producer milk; and 

(3) The total hundredweight for which 
a value is computed pursuant to 

$ 1131.60(f); and 

(f) Subtract no* les9 than 4 cents nor 
more than 5 cents per hundredweight. 
The result shall be the "uniform price' 1 
for milk received from producer. 

10. Section 1131.72 is revised to read 
as follows: 

$ 1131.72 Payments from the producer- 
setllement fund. 

(a) On or before the 14th day after the 
end of each month the market 
administrator shall pay to each handler 
the amount, if any, by which the amount 
computed pursuant to S 1131.72(a)(2) 
exceeds the amount computed to 

$ 1131.71(a)(1). 

(b) On or before the 15th day after the 
end of each month the market 
administrator shall make payment to 
each associated producer, or to a 
cooperative association on his behalf, 
an amount obtained by multiplying the 
quantity of associated producer milk of 


such associated producer for the month 
by the difference between the uniform 
price and the Class 111 price. Any over¬ 
payment to an associated producer may 
be offset by a payment reduction to such 
associated producer from the market 
administrator in the following month or, 
shall be remitted by such associated 
producer to the producer-settlement 
fund or or before the next date for 
making payments under this provision. 

(c) If the balance in the producer- 
settlement fund is insufficient to make 
all payments pursuant to paragraph (a) 
of this section the market administrator 
shall reduce uniformly such payments 
and shall complete 9uch payments as 
soon as the appropriate funds are 
available. 

11. Section 1131.77 is revised to read 
as follows: 

5 1131.77 Adjustment of accounts. 

Whenever audit by the market 
administrator of any reports, books, 
records, or accounts or other verification 
discloses errors, resulting in monies due 
(a) the market administrator from a 
handler, (b) a handler from the market 
administrator, or (c) any producer or 
cooperative association from a handler, 
the market administrator shall promptly 
notify such handler of any amount so 
due and payment thereof shall be made 
on or before the next date for making 
payments set forth in the provisions 
under which such error occurred. Such 
adjustments shall apply in the same 
manner with respect to an associated 
producer. 

12. Section 1131.85 is revised to read 
as follows: 

§ 1131.85 Assessment for order 
administration. 

(a) As his pro rata share of the 
expense of administration of the order, 
each handler shall pay to the market 
administrator on or before the 15th day 
after the end of the month 4 cents per 
hundredweight, or such lesser amount 
as the Secretary may prescribe, with 
respect to: 

(1) Producer milk (including such 
handler's own production); 

(2) Other source milk allocated to 
Class I pursuant to $ 1131.44(a) (7) and 
(11) and the corresponding steps of 

5 1131.44(b), except such other source 
milk that is excluded from the 
computations pursuant to § 1131.60 (d) 
and (f); and 

(3) Class I milk disposed of from a 
partially regulated distributing plant as 
route disposition in the marketing area 
that exceeds the skim milk and butterfat 
subtracted pursuant to $ 1131.76(a)(2). 
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(b) The market administrator shall 
deduct the same rate per hundredweight 
prescribed in paragraph (a) of this 
section from payments to associated 
producers pursuant to { 1131.72(b) to 
cover each such associated producer’s 
pro rata share of the expense of 
administration of the order. 

'‘■K Ooc 

KILLING COOC 


Animal and Plant Health Inspection 

Service 

9 CFR Part 92 
< Docket No. 83-060] 

Bird Quarantine Facilities 

agency: Animal and Plant Health 
Inspection Service, USD A. 
action: Proposed rule. 

summary: This document proposes to 
.jmend the regulations in 9 CFR Part 92 
to establish criteria for the selection of 
applicants for consideration for 
approval of quarantine facilities for 
certain birds imported into the United 
States. It appears that the adoption of 
the proposal would establish a workable 
and equitable system for determining 
which applications should be selected 
for consideration for approval. 
date: Comments must be received on or 
before November 14,1983. 
address: Written comments concerning 
this proposal should be submitted to 
Thomas O. Gcssel. Director, Regulatory 
Coordination Staff. APHIS. USDA, 

Room 728. Federal Building, Hyattsville. 
MD 20782. Written comments received 
may be inspected at Room 728 of the 
Federal Building, 8 o.m. to 4:30 p.m., 
Monday through Friday, except 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Samuel S. Richeson. Import/Export 
Animals and Products Staff. VS. APHIS, 
USDA, Room M3, Federal Building, 6505 
Bclcrest Road, Hyattsville. Maryland, 
20782 (301) 436-8172. 

SUPPLEMENTARY INFORMATION: 

Background 

The regulations in 9 CFR Part 92 
(referred to below as the regulations) 
contain provisions concerning the 
importation of birds into the United 
States. The regulations are designed to 
protect the poultry industry of the 
United States from exotic Newcastle 
disease and other communicable 
diseases of poultry. Section (92.11(e) 
provides, with certain exceptions, that 
each lot to pet birds, commercial birds, 
zoological birds, or research birds 


importerd from any part of the world 
shall be entered at certain ports and 
quarantined at a United States 
Department of Agriculture quarantine 
facility or at a privately-operated 
quarantine facility approved by the 
Deputy Administrator for Veterinary 
Services (VS). 

The regulations in $ 92.11(f) set forth 
requirements for privately-operated bird 
quarantine facilities. These provisions, 
among other things, contain certain 
minimum requirements concerning 
location, construction, sanitation, 
security, and operational procedures. 
These provisions also stale that 
approval of sny such quarantine facility 
shall be contingent upon a 
determination by the Deputy 
Administrator for VS that adequate 
personnnel are available to provide 
services required by the facility. Further, 
these provisions provide for personal 
inspection of a facility by a Veterinary 
Medical Officer of VS to determine 
compliance with standards in the 
regulations before a decision is made 
respect to the eligibility of any facility 
for initial approval. 

Applications for approval of privately- 
operated bird quarantine facilities were 
being accepted for consideration until 
1979. VS has not considered new 
applications for privately-operated bird 
quarantine facilities since then because 
adequate personnel have not been 
available to provide the necessary 
services. However, it appears that VS 
personnel are now available at certain 
ports of entry to provide services for 
new privately-operated bird quarantine 
facilities. Therefore, it is proposed to 
amend the regulations to set forth 
procedures for the selection of 
applicantss for consideration for 
approval of privately-operated bird 
quarantine facilities. 

Consideration was given concerning 
whether to propose to rank applicants 
on a first-come, first-served basis. 
However, it was determined not to 
propose a system based on this concept. 

At the fime VS stopped considering 
new applications for approval of 
privately-operated bird quarantine 
facilities, it appeared that it was 
unlikely that there would be sufficient 
VS personnel available to service 
additional quarantine facilities. Because 
of this, persons who inquired about 
establishing new privately-operated 
quarantine facilities were discouraged 
from submitting applications for 
approval. Although some applications 
are on hand, it does not appear that it 
would be fair to consider them because 
in all likelihood additional persons 
would have submitted applications had 


they not been discouraged from doing 
so. 

Further, it does not appear that a new 
system of accepting applications on a 
first-come, first-served basis and then 
maintaining them on file indefinitely 
until an opening becomes available 
would be a desirable method for 
selecting applicants. In order to help 
discourage frivolous applications which 
could severely hamper the effectiveness 
of a selection system, it appears that as 
a condition for considering applications 
an applicant should be required to have 
a premises available and identified on 
the application form. It appears that 
such a first-come, first-served system 
would not be compatible with a 
requirement that a premises be 
identified on the application, since it 
would be unrealistic to require 
applicants to retain availability of 
premises, possibly for years, until their 
applications could be considered. 

There are many different procedures 
that could be adopted for selecting 
applicants to be considered for approval 
of privately-operated bird quarantine 
facilities. However, the proposed 
procedures explained below appear to 
provide the most workable and 
equitable system for making such 
selections. 

Under the provisions of the proposal, 
the procedures for selection of 
applicants would be used when it is 
determined by the Deputy 
Administrator, VS, that odequate 
personnel are available at a specified 
port of entry to provide services for one 
or more privately-operated bird 
quarantine facilities in addition to any 
facilities already being serviced. 

. In order to give official notice of any 
openings, it is proposed to provide that 
an announcement would be published in 
the Federal Register specifying the ports 
of entry at which openings exist and the 
number of openings at each port of 
entry. It is further proposed that the 
announcement would state that 
applications for approval will be 
accepted only if received by the Import/ 
Export Animals and Products Staff, VS, 
APHIS. USDA. Federal Building. 6505 
Belcrest Road. Hyattsville. Maryland 
20782, on or before 60 days after the 
announcement is published in the 
Federal Register It appears that this 
would allow sufficient time for 
preparation of applications in 
accordance with the proposed 
application provisions set forth below. 
Also, the Import/Export Animals and 
Products Staff is the staff in APHIS 
which is responsible for activities 
concerning approvals of privately- 
operated bird quarantine facilities. 
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It is proposed to require that an 
applicant submit a completed VS Form 
17-11, "Application for Approval of 
Quarantine Facility for Birds" (a 
footnote is included to explain that VS 
Form 17-11 is available from the Import/ 
Export Animals and Products Staff), or 
submit a document which states that it 
is an application for approval of a 
quarantine facility for birds and which 
includes the following information (the 
same as that which would be called for 
by VS Form 17-11): 

(A) Applicant's name, address, and 
telephone number, 

(B) Status of applicant, such as 
individual, partnership, or corporation 
(if incorporated, include State where 
incorporated and date of incorporation): 

(C) Name, title, and address of 
intended operators, partners, officers, 
directors, holders or owners of 10 
percent or more of voting stock, and 
employees in a managerial or executive 
capacity; 

HD) Address where the bird 
quarantine facility will be located: 

(E) A drawing of the floor plan of the 
facility, showing the location of bird 
holding areas, equipment storage areas, 
office areas, clothes storage and change 
areas, feed storage areas, necropsy 
room (showing entry and refrigeration), 
washing areas for equipment, shower 
areas, ventilation arrangements, and 
entries and exits; 

(F) Whether water source of the 
facility will be public or private: 

(G) Whether disposal of waste From 
the facility will be by sewer or 
incinerator, or both; 

(H) Whether priority status is 
requested, and, if so, the extenuating 
circumstances relied on for such request; 
and 

(I) Date; certification by signature of 
the intended operator, partner, or 
officer; and title of such individual after 
the following language: 

"Application is hereby made for 
approval of a USD A Approved 
Quarantine Facility for bird 
importations. 1 certify that the 
information provided herein is true and 
correct to the best of my knowledge and 
belief, and agree to comply with the 
applicable regulations in 9 CFR Part 92.** 

It appeurs that the information 
proposed to be required for an 
application would be necessary to 
identify and communicate with an 
applicant, and to enable VS to take 
action concerning the application 
(including taking action concerning 
request for priority status, as explained 
below). 

The regulations, as noted above, 
already provide for personal inspection 
of a facility by a Veterinary Medical 


Officer of VS to determine compliance 
with standards in the regulations before 
a decision is made with respect to the 
eligibility of any facility for initial 
approval. It is proposed to retain these 
provisions. In this connection, the 
information in the application 
concerning the facility for which 
approval is sought would also help the 
Veterinary Medical Officers in 
conducting such inspections. 

Also, it appears that it is necessary to 
know the identities of any persons listed 
in item (C) in the proposed application 
provisions since under the regulations 
an application could be denied if the 
applicant or any such person has been 
convicted of certain crimes or violations 
of the regulations. (See 9 CFR 
92.11(f)(6)). In addition, it appears that 
the certification proposed to be included 
in the application would be necessary to 
help assure that the applicant 
understands that it is necessary* to 
provide true and correct information, 
and to assure that the applicant agrees 
to comply with the applicable 
regulations in 9 CFR Part 92. 

It is proposed that if there is more 
than one announced opening at a port of 
entry, an applicant may submit more 
than one appliestion (not to exceed the 
number of announced openings) but may 
submit only one application for any 
particular premises. One application for 
a premises from an applicant would be 
sufficient for APHIS to make any 
necessary determinations concerning 
such application and. under the 
proposed procedures set forth below, an 
applicant would not sain an advantage 
by submitting more than one application 
for a particular premises. 

It is proposed to select applications 
for consideration using the following 
procedures: 

1. If the number of applications for 
bird quarantine facilities at a specified 
port of entry does not exceed the 
number of announced openings, each 
application shall be considered for 
approval of a facility at that port of 
entry. 

2. If the number of applicants for bird 
quarantine facilities at a specified port 
of entry is fewer than the number of 
openings, but the number of applications 
exceeds the number of openings, each 
applicant shall first be selected for 
consideration for approval of one 
facility at that port of entry. Then, if 
there is a sufficient number of remaining 
openings, each applicant who submitted 
two or more applications shall be 
selected for consideration for approval 
of a second facility. However, if the 
number of applicants who submitted 
two or more applications exceeds the 
number of remaining openings, the 


applicants to be selected for 
consideration for approval for a second 
opening shall be determined based on a 
drawing. The proceeding shall continue 
in this manner until there are no more 
openings. 

3. If the number of applicants for bird 
quarantine facilities at a specified port 
of entry exceeds the number of 
announced openings, an applicant 
(regardless of the number of 
applications submitted by such 
applicant) shall be eligible to be 
selected for consideration for approval 
of no more than one new facility at that 
port of entry. Under these 
circumstances, priority status for 
selection shall be given to applications 
from operators of currently approved 
facilities who request to transfer 
operations from a facility at a port of 
entry where they currently operate to a 
facility at a port of entry specified in the 
announcement if the Deputy 
Administrator. VS. determines that there 
is a change in circumstances beyond the 
control of the operator which makes it 
impracticable to continue operations at 
the currently approved facility, such as 
termination of services from a 
Government agency or termination of 
services from airlines; Except that, an 
application shall not be given priority 
status if the granting of approval would 
result in the applicant having approval 
to operate more than one facility at a 
time for which approval has been 
granted on a priority basis. If the 
number of applicants determined by the 
Deputy Administrator, VS, to be eligible 
for priority status exceeds the number of 
announced openings, the selection of 
such priority applicants to be considered 
for approval shall be determined based 
on a drawing. If there are any 
announced openings remaining after the 
eligible priority applicants are 
determined, the nonpriority applicants 
to be selected for consideration for 
approval shall be determined based on a 
drawing. 

It is the policy of VS to consider for 
approval as many privately-operated 
quarantine facilities as can be serviced 
by VS personnel, and to assure a fair 
distribution of opportunities for 
applicants. These procedures appear to 
meet these criteria. 

Also, it appears to be equitable to 
allow priority consideration os 
explained above for operators of 
currently approved facilities who 
request to transfer operations from o 
facility at a port of entry where they 
currently operate to a facility at a port of 
entry specified in the announcement if 
the Deputy Administrator. VS, 
determines that there is a change in 
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circumstances beyond the control of the 
operator which makes it impracticable 
to continue operations at the currently 
approved facility, such as termination of 
services from a Government agency or 
termination of services from airlines. 
Otherwise. an operator could be forced 
out of business at that facility through 
no fault of his own after changing his 
personal situation in reliance on the 
ability to operate that privately* 
operated bird quarantine facility. 

Further, in order to help assure that 
different applicants have an opportunity 
to be considered for approval of 
pnvately'Operated quarantine facilities, 
it Hppears an applicant should not be 
given priority status if the granting of 
approval would result in the applicant 
having approval to operate more than 
one facility at a time for which approval 
has been granted on a priority basis. 

it is proposed to provide that if a 
drawing is to be held, the participants in 
the drawing would be notified by 
registered or certified mail of the date, 
place, and time of the drawing so that 
they may attend if the wish. Participants 
would not be required to attend a 
drawing since there does not appear to 
be any valid reason for requiring their 
attendance. 

It is further proposed that applicants 
selected for consideration for approval 
of a quarantine facility shall be notified 
of selection by registered or certified 
mail and that the facility must meet all 
requirements contained in § 92.11 for 
opproval of the quarantine facility for 
birds within 18 months from the date of 
notification. It is anticipated that 
selected applicants would meet all 
requirements for approval of quarantine 
facilities within a short period of time. 
However, it appears that an 18-montb 
period is sufficient for any serious 
applicant to meet all of the 
requirements. If the requirements are 
not met within that period it appears 
that other applicants should be allowed 
an opportunity to have a facility 
approved based on another announced 
proceeding. 

In addition, it Bhould be noted that 
592.11(f)(8) of the regulations contains 
procedures for denying approval of 
quarantine facilities. 

Paperwork Reduction Act 

In accordance with section 3504(h) of 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3504(h)). the information 
collection provisions that are included 
in this proposed rule have been 
submitted for approval to the Office of 
Management and Budget (OMB). Written 
comments concerning any information 
collection provisions should be 
submitted to the Office of Information 


and Regulatory Affairs. OMB. Attention: 
Desk Officer for APHIS, Washington. 
D.C. 20503. A duplicate copy of such 
comments should be submitted to 
Thomas O. GesseL Director, Regulatory 
Coordination Staff. Animal and Plant 
Health inspection Service, United States 
Department of Agriculture, Room 728 
Federal Building, 8505 Belcrest Road. 
Hyattsville. MD 20782. 

Comments 

Written comments are solicited for 30 
days after publication of this document 
in the Federal Register. It ap|>ears that 
personnel are now available to service 
additional privately-operated bird 
quarantine facilities, lYompt action 
should be taken to establish a system 
for determining which applications 
should be selected for consideration for 
approval. Therefore, a comment period 
of 30 days appears to be warranted and 
adequate under the circumstances. 

Executive Order 11291 and Regulatory 
Flexibility Act 

This proposed action has been 
reviewed in accordance with Executive 
Order 12291 and Secretary's 
Memorandum 1512-1, and has been 
determined to be not a major rule. The 
Department has determined that this 
action would not have a significant 
effect on the economy and would not 
result in a major increase in costs of 
prices for consumers, individual 
industries. Federal State, or local 
government agencies, or geographic 
regions; or have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This document proposes procedures 
for the selection of applicants for 
consideration for approval of privately- 
operated bird quarantine facilities. It is 
anticipated that these procedures would 
be used mostly in the process of 
replacing facilities that go out of 
business. No substantial change in eifher 
the number of birds imported Into the 
United States or in the number of 
persons importing birds is anticipated if 
this proposal become effective. 

It is also possible that if the proposal 
is adopted, certain facilities could be 
relocated. The markets for jobbers, 
wholesalers, and retailers of birds span 
multistate areas, and any 
rearrangement in the location of bird 
quarantine facilities would only have a 
minimal impact on such businesses. 

Based on the circumstances explained 
above. Mr. Bert W. Hawkins. 
Administrator of the Animal and Plant 


Health Inspection Service, has 
determined that this action would not 
have a significant economic effect on a 
substantial number of small entities. 

List of Subjects in 9 CFR Part 92 

Animal diseases, Canada, imports, 
Mexico, Poultry and poultry products, 
Quarantine, Transportation. Wildlife. 

‘ PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PROOUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 
• 

Therefore, it is proposed to revise 9 
CFR 92.11(f)(5) lo read as follows; 

§ 92.11 Quarantine requirements. 

• • • • • 

(f)** # 

(5) Selection of applicants for 
consideration for approval of bird 
quarantine facilities . (i) When it is 
determined by the Deputy 
Administrator. Veterinary Services, that 
adequate personnel are available to 
provide services for one or more bird 
quarantine facilities in addition to any 
bird quarantine facilities already being 
serviced, an announcement will be 
published in the Federal Register 
specifying the ports of entry at which 
openings exist and the number of 
openings at each port of entry. 
Applications for approval will be 
accepted only if received by the Import/ 
Export Animals and Products Staff. VS. 
APHIS, USD A, Federal Building. 6505 
Belcrest Road. Hyattsville, Maryland 
20782, on or before 60 days after the 
announcement is published in the 
Federal Register. If there is more than 
one announced opening at a port of 
entry, an applicant may submit more 
than one application (not to exceed the 
number of announced openings) but may 
submit only one application for any 
particular premises. An applicant shall 
submit a completed VS Form 17-11* 
"Application for Approval of 
Quarantine Facilities for Birds," or shall 
submit a document which states that it 
is an application for approval of a 
quarantine facility for birds and which 
includes the following information (the 
same as that called for by VS Form 17- 
11 ); 

(A) Applicant's name, address, and 
telephone number, 


•• V5 Form 17-11 1 » available from the Import/ 
Export Animal* and Product* Staff. VS APHIS. 
USDA Federal Btnlding. 6505 Belcrest Road. 
Hyattsville. Maryland 20782. 
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(B) Status of applicant, such as 
individual, partnership, or corporation 
[if incorporated, include State where 
incorporated and date of incorporation); 

(C) Name, title, and address of 
intended operators, partners, officers, 
directors, holders or owners of 10 
percent or more of voting stock, and 
employees in a managerial or executive 
capacity; 

(D) Address where the bird 
quarantine facility will be located; 

(E) A drawing of the floor plan for the 
facility, showing the location of bird 
holding areas, equipment storage areas, 
office areas, clothes storage and change 
areas, feed storage areas, necropsy 
room (showing entry and refrigeration), 
washing areas for equipment, shower 
areas, ventilation arrangements, and 
entries and exits; 

(F) Whether the water source of the 
facility will be public or private; 

(G) Whether disposal of waste from 
the facility will be by sewer or 
incinerator, or both; 

(H) Whether priority status is 
requested, and, if so. the extenuating 
circumstances relied on for such request; 
and 

(I) Date; certification by signature of 
the intended operator, partner, or 
officer; and title of such individual after 
the following language: 

Application is hereby made for approval of 
a USDA Approved Quarantine Facility for 
bird importations. I cortJfy that the 
information provided herein is true and 
correct to the best of my knowledge and 
belief, and agree to comply with the 
applicable regulations in 9 CFR Part 92. 

(iij If the number of applications for 
bird quarantine facilities at a specified 
port of entry does not exceed the 
number of announced openings, each 
application shall be considered for 
approval of a facility at that port of 
entry. 

(iii) If the number of applicants for 
bird quarantine facilities at a specified 
port of entry is fewer than the number of 
openings but the number of applications 
exceeds the number of openings, each 
applicant shall first be selected for 
consideration for approval of one 
facility at that port of entry. Then, if 
there is a sufficient number of remaining 
openings, each applicant who submitted 
two or more applications shall be 
selected for consideration for approval 
of a second facility. However. If the 
number of applicants who submitted 
two or more applications exceeds the 
number of remaining openings, the 
applicants to be selected for 
consideration for approval for a second 
opening shall be determined based on a 
drawing. The proceeding shall continue 


in tliis manner until there are no more 
openings. 

(iv) If the number of applicants for 
bird quarantine facilities at a specified 
port of entry exceeds the number of 
announced openings, an applicant 
(regardless of the number of 
applications submitted by such 
applicant) will be eligible to be selected 
for consideration for approval of no 
more than one new facility at that port 
of entry. Under these circumstances, 
priority status for selection shall be 
given to applications from operators of 
currently approved facilities who 
request to transfer operations from a 
facility at a port of entry where they 
currently operate to a facility at a port of 
entry specified in the announcement if 
the Deputy Administrator, Veterinary 
Services, determines that there is a 
change in circumstances beyond the 
control of the operator which makes it 
impracticable to continue operations at 
the currently approved facility, such as 
termination of services from a 
Government agency or termination of 
services from airlines; Except that . an 
application shall not be given priority 
status if the granting of approval would 
result in the applicant having approval 
to operate more than one facility at a 
time for which approval has been 
granted on a priority basis. If the 
number of applicants determined by the 
Deputy Administrator. Veterinary 
Services, to be eligible for priority status 
exceeds the number of announced 
openings, the selection of such priority 
applicants to be considered for approval 
shall be determined based on a drawing. 
If there arc any announced openings 
remaining after the eligible priority 
applicants are determined, the 
nonpriority applicants to be selected for 
consideration for approval shall be 
determined based on a drawing. 

(v) If a drawing is to be held, the 
participants in the drawing shall be 
notified by rogisterd or certified mail of 
the date, place, and time of the drawing 
so that they may sttend; however, 
attendance by participants is not 
required. 

(vi) Applicants selected for 
consideration for approval of a bird 
quarantine facility shall be notified of 
such selection by registered or certified 
mail. As a condition of approval as a 
bird quarantine facility, the facility must 
comply with the requirements set forth 
in this section within 10 months from the 
date of notification. Before a decision is 
made with respect to the eligibility of 
any facility for approval, a personal 
inspection of the facility shall be made 
by a Veterinary Medical Officer of 
Veterinary Services, to determine 


whether it complies with the standards 
set forth in this section 
• • • • • 

Authority: Sec. 2.32 Stat. 792. as amended: 
Secs. 2. 4.11, 78 Stat. 129,13a 132; 21 U.S.C 
111, 134a, 134c, 134f. 7 CFR 2.17, 2^1.371.2(d) 
Done at Washington. D.C. this 5th day of 
October. 1963. 

D. F. Sch win daman. 

Acting Deputy Administrator, Veterinary • 
Services. 

(nt Doc. o-maa PUod lo-u-w ms «m) 

BILLING COOC 14 tO-34-41 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Cb. I 

lDocket Not. 23771 and 23772] 

Cessna Aircraft Co.; Single-Pilot 
Operation 

agency: Federal Aviation 
Administration (FAA). DOT. 

action: Petition for rulemaking. 

summary: This notice publishes for 
public comment the petitions of Cessna 
Aircraft Company dated September 15. 
1903. The purpose of this notice is to 
improve the public’s awareness of this 
aspect of FAA's regulatory activities. 
Publication of this notice is not intended 
to affect the legal status of the petitions 
of their final disposition. 
dates: Comments on the petition for 
exemption (Docket No. 23771) must be 
received on or before November 1.1983. 

Comments on the petition for 
rulemaking (Docket No. 23772) must be 
received on or before December 12, 

1983. 

address: Send comments on these 
petitions in triplicate to: Federal 
Aviation Administration. Office of the 
Chief Counsel. Attn: Rules Docket 
(AGC-204), Docket No. 23771 or 23772, 
800 Independence Avenue, S.W., 
Washington. D.C. 20591. 

FOR FURTHER INFORMATION CONTACT: 
James Kelln, Project Development 
Branch (AFO-850), General Aviation 
and Commercial Division. Office of 
Flight Operations. Federal aviation 
Administration, 800 Independence 
Avenue. SW.. Washington. D.C. 20591, 
telephone (202) 428-8150. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
submit such written data, views, or 
arguments on the petitions as they may 
desire. Communications should identify 












Federal Register / Vol. 48. No. 198 / Wednesday. October 12, 1983 / Proposed Rules 46359 


the docket and be submitted in triplicate 
to the address indicated above. All 
communications received on or before 
the closing date will be considered 
before taking action on the petition. All 
comments submitted will be available 
for examination in the FAA docket. 
Persona wishing the FAA to 
acknowledge receipt of comments 
received in response to this notice 
should submit a self-addressed stamped 
postcard which states “Comments to 
Docket No. 23771 or 23772.“ the postcard 
will be date/time stamped and returned 
to the commenter. 

Normally, the FAA only summarizes 
petitions for exemption and rulemaking 
for publication in the Federal Register. 
Because of the widespread interest that 
may be generated throughout the 
aviation community, the FAA has 
elected to publish the petitions 
verbatim. This action precludes any loss 
of thought or meaning which might occur 
in summarization of the petitions. 

Although this notice sets forth the 
contents of the petitions as received by 
the FAA without changes, it should be 
understood that its publication to 
receive public comment is in accordance 
with FAA procedures governing 
petitions for exemption and rulemaking. 
It does not propose a regulatory rule for 
adoption, represent on FAA position, or 
otherwise commit the agency on the 
merits of the petitions. The FAA intends 
to proceed to consider the petitions 
under the applicable procedures of Part 
11 and reach a conclusion on the merits 
of the proposal after it has had an 
opportunity to evaluate if carefully in 
light of the comments received and other 
relevant matters presented. If the FAA 
concludes that it should initiate public 
rulemaking action on the petition for 
rulemaking, appropriate rulemaking 
uction will be published. 

The petition 

Accordingly, the Federal Aviation 
Administration publishes verbatim for 
public comment the following petitions 
for exemption and rulemaking of the 
Cessna Aircraft Company dated 
September 15.1983. 

Usued in Washington. D.C, on October 0. 

1983. 

lohn H. Castady, 

Assistant Chief Counsel 
15 September 1983. 

In Reply Refer To: 178-02-83-611 
Federal Aviation Administration. 800 

Independence Avenue, Washington. D.C. 

20591. 

Attention: Rules Docket (ACC-2D4) 

Gentlemen: The propose of this letter is to 
petition the FAA as provided in 14CFR11. for 
on amendment to 8 91.213 and for an 


exemption In relief of present 8 91.213 
pending completion of the rulemaking 
process. 

The requested amendment and the 
requested exemption are summarized as 
follows: 

Petition for Amendment of § 91213 

The Petitioner, The Cessna Aircraft 
Company seeks the promulgation of an 
amendment to (91-213 so as to allow 
airplanes type certificated from operation by 
a single pilot to be operated without a second 
in command irrespective of whether the 
airplane is a "large aircraft" or a "small 
aircraft" as defined in 8 1.1. 

Petition for Exemption From The Provisions 
of §91.213 

The Petitioner. The Cessna Aircarft 
Company, seeks relief from the provisions of 
present § 91-213 so os to permit the operators 
of Cessna Citation airplanes. Models 550 and 
552. that otherwise meet the minimum crew 
requirements of § 25.1523 with a single pilot, 
to operate those airplanes without a second 
in command. 

5 91.213, as presently effective and as the 
Petitioner proposes it be amended, is as 
follows: 

Presently Effective Rule 

(a) Except as provided in paragraph (b) of 
this section, no person may operate the 
following airplanes without a pilot who is 
designated as second in command of that 
airplane: 

(1) A large airplane, except that a person 
may operate an airplane certificated under 
SFAR 41 without a pilot who is designated as 
second in command if that airplane is 
certificated for operation with one pilot. 

(2) A turbojet-powered multiengine 
airplane for which two pilots are required 
under the type certification requirements for 
that airplane. 

(b) The Administrator may issue a letter of 
authorization for the operation of an airplane 
without compliance with the requirements of 
paragraph (a) of this section if that airplane is 
designed for and type certificated with only 
one pilot station. The authorization contains 
any conditions that the Administrator finds 
necessary for safe operation. 

(c) No person may designate a pilot to 
serve as second in command nor may any 
pilot serve a second in command of an 
airplane required under this section to have 
two pilots, unless that pilot meets the 
qualifications of second in command 
prescribed in f 61.55 of this chapter. 

Proposed Rule 

(a) No person may operate any airplane for 
which two pilots are required under the type 
certification requirements for that airplane 
without a pilot who is designated as second 
in command of that airplane. 

(b) No person may designate a pilot to 
serve as second in command nor may any 
pilot serve as second in command of an 
airplane required under this section to have 
two pilots, unless that pilot meets the 
qualifications for second in command 
prescribed In 8 81.55 of this chapter. 


Background 

The Petitioner. The Cessna Aircraft 
Company of Wichita. Kansas, is the 
manufacturer of a comprehensive line of 
general aviation aircraft. This line includes 
turbofan powered airplanes in the 500 series. 
At the prennet time Cessna manufactures 
duplicate aircraft in the Citation I type 
(Models 500 and 501) and also the Citation U 
(Models 550 and 551) such that their only 
difference is their certification basis. The 
effect of the certification basis is the enabling 
of a presently effective FAA finding to the 
effect that airplanes of the Citation 1 or 11 
types that have Part 23 as a certification 
basis are permitted to be operated by o single 
pilot. Those that have Part 25 as a 
certification basis require a second in 
command for compliance with the minimum 
crew limitation as presently established by 
FAA. These petitions seek to enable single 
pilot operation of Part 25 Citations based on 
safe single pilot operation experience 
accumulated In their Part 23 counterparts 

At the inception of the Model 500 program 
it was Cessna's Intention to develop % 
turbofan airplane with the pilot work station 
tailored to take advantage of experience 
accumulated in many years of gcncml 
aviation aircraft and at the same time tailor 
the airframe and its systems so us to attain 
work load levels equal or lower than 
contemporary propeller aircraft However. 
Cessna requested that the Model 500 be 
certificated as a Transport Category airplane. 

Findings made by the PAA during the 
finalization of Model 500 wpre that 
compliance with Appendix D criteria tn Part 
25 with one pilot were incomplete and 
Cessna accepted Type Certificate A22CE 
with the limitation of a two pilot minimum 
crew. 

In 1978 Cessnu again raised the question of 
Model 500 operation with a single pilot and 
was exploring the issue with FAA when 
Cessna and FAA turned to the alternative of 
type certificating a Model 501 airplane 
identically configured to the Modiel 500. but 
offered for certification as a normal category 
airplane under Part 23. The criteria set forth 
by FAA for evaluation of the single pilot 
minimum crew went beyond the VFR-only 
provisions in 8 23.1523 contained in the 
certification basis (FAR 23 thru Amendment 
23-18) and it is our understanding that 
evaluations were made consistent with the 
criteria added to 8 23.1523 at Amendment 23- 
21. The wording of 88 23 1523 and 25.1523 is 
now identical except for the statement in 
( 25.1523 that. "The criteria used in making 
the determinations required by this section 
are set forth in Appendix D." 

Rt*suiting from the normal category 
evaluation was type certification of the 
Model 501 under Type Certificate A27CE the 
first turbojet airplane certificated for single 
pitot operation. Subsequent to the Model 501, 
Cessna obtained certification in 1978 of the 
Model 550 as an FAR 25 companion to the 
Model 500 under an amendment to Type 
Certificate A22CE which was followed by ttu 
Identically configured Model 551. limited to 
12.500 lb. by the standards of Part 23. that 
was certificated as an amendment to Type 
Certificate A27CE. It is important to note that 
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FAA's operations evaluations resulted in a 
single C500 series pilot type rating being 
made applicable to all four aircraft—Models 
500, 501. 550. and 551. 

Using the standards of Part 23 has provided 
on interim solution to the needs of operators 
for a single pilot airplane. Experience with 
these models over the past six years has 
confirmed their capability for safe operations 
with o single pilot. Although accidents in any 
aircraft are an unfortunate reality, we are 
pleased that the Citation series has 
experienced fewer than other contemporary 
types, but also pleaded that the Citation 
single pilot models have a lower unit accident 
and incident rate than their Part 25 
counterparts. 

The foregoing has been a review of 
Cessns/FAA history on the single pilot issue. 
With the changes now in work to improve the 
Model 550 and in that process increase the 
takeoff weight to 14,300 lb., II is no longer 
feasible to offer a companion product, a 
Model 551 derivative, that could incorporate 
the same Improvements as the Citation II 
Serial 550^1501 configuration and still be 
limited to thr 12.500 lb. takeoff weight 
limitation of Part 23. Similarly, it is not 
feasible to resolve special purpose. 15.000 lb. 
TOCW Model 552 operations objectives by a 
Part 23 certification. Thus. Cessna is once 
again brought to the issue of FAR 25 and 
single pilot operations. We believe both FAA 
and the aviation community will benefit by 
resolving these issues in an objective and 
straightforward manner. 

It is Cessna's position that since all of the 
500 series airplanes have very high 
commonality in their pilot stations and in 
their operating characteristics, there is no 
substantive difference in the capabilities of a 
single type rated pilot to operate any of the 
airplanes safely. A pilot, ifled blindfolded to 
a Citation 11 (Model 550 or Model 551) 
cockpit, could uncover his eyes and have 
difficulty determining whether he is in a Part 
23 or Part 25 airplane. Equipment 
installations and standards of design and 
manufacture are identical irrespective of 
certification basis of the category which is 
eventually selected by the operator. Many 
operators have utilized available service 
bulletins to change from one category to 
another—a process largely comparised of 
procedures satifying FAA administrative 
requirements rather than physical changes 
affecting flying characteristics. 

In a separate action. Cessna has requested 
that FAA reexamine the issue of Part 25 
Citations in the 500 series being operated by 
a single pilot. Of this group of airplanes the 
Model 500. or Citation I. meets $1.1 
definition of "small aircraft" and is clearly 
eligible under the applicable certification 
basis. However, other Part 25 airplanes in the 
Citation 11 class exceed 12.500 lb. in takeoff 
weight and some FAA personnel have been 
led to conclude that since a second in 
command would be required by the operating 
rules, the incapacitation criterion in 
paragraph (b)(10) of Part 25, Appendix D 
would preclude type certification with a 
single pilot. 

Because of possibly constraining 
applications of { 91.213(a). the Petitioner 
finds it necessary to seek regulatory and/or 


exemptive relief so that the issue of single 
pilot operation of Part 25 Citations may be 
examined solely on the basis of technical 
merit and safety consistent with the FA Act. 

Petitioner’s Assertion On Safety Effects 

Cessna has had the opportunity to observe 
more than six years of operators experience 
with single pilot turbofan Citations. Of 
particular interest is experience with the 
Model 550/551 Citation II design. As pointed 
out earlier, the two models are constructed 
from the same drawings, have a common 
manufacturing base (assembly line, tools, 
fixtures, etc.), and are indistinguishable with 
respect to category until the time of 
presentation for an airworthiness certificate. 
As standard equipment, both models are 
fitted with the systems specified as 
prerequisites for single pilot operations 
(autopilot with approach coupler, flight 
director, boom microphone, and transponder 
with ident switch on the pilot’s control 
wheel). Other than the minimum crew 
limitation the only difference between the 550 
and 551 Citation II configurations is that in 
Transport Category a takeoff weight of 13,300 
lb. is approved vs. the 12.500 lb. normal 
category limit 

When a Citation 11 enters service it is 
identified by its airworthiness and 
registration documents as a normal or 
transport category airplane In accordance 
with the needs of the operator. Even this 
boundary is blurred by the availability of 
service bulletins that can effect a change 
from one category to the other as may be 
necessary by changes in operators. It is noted 
that these category changes are largely 
administrative rather than physical changes 
to the aircraft. It is also noted that crew 
training and airplane type rating is not 
affected by category since FAA has 
previously determined that persons holding 
0-500 type ratings are authorized to operate 
either 501 and 551 aircraft as a single pilot 
(and obviously as commender of a second in 
command when the operator deems such a 
crew appropriate) or as pilot in command of 
Model 500 and 550 aircraft with a second in 
command. 

Having thus identified a takeoff weight 
difference as the only physical manifestation 
of difference between normal and transport 
category Citation II airplanes, one is brought 
to the question of whether the weight 
difference would cause a safety problem with 
single pilot operation at the transport 
category takeoff limitation. Cessna 
maintains, and pilot opinion confirms, that 
Citation workload differences attributable to 
weight differences are inconsequential. 

The reality of Citation 11 airplanes is that 
safe operation in single pilot airplanes 
constructed to transport category standards 
have been taking place for over five years 
clothed in normal category airworthiness 
certificates. Thus Cessna must conclude that 
application of regulations to constrain single 
pilot operations in transport category 
Citations dogmatically exceeds the regimen 
necessary for an acceptable level of safety 
and leads us to seek the relief for which these 
petitions are a part. 

The instant situation is similar in many 
ways to the problems that surrounded the 


promulgation of Amendment 25-3. In that 
case FAA wisely amended certification 
criteria such that the flight engineer's crew 
position is equated to needs of the airplane 
rather than tieing the crew makeup to a 
weight limit in the operating rules In both 
cases the capability of an applicant to type 
certificate an appropriate minimum crew 
requires separation from the constraints of 
the inappropriate weight parameter. 

Statistical examinations of accident/ 
incident data support Cessna’s contention 
that operations by a single pilot are 
acceptably safe. We are reluctant to assert 
the implications of the raw value rates of 
these data that single pilot Citations are moic 
safely operated than transport category 
Citations with mandatory two pilot crews. 
However, we do see significance in the 
record that shows an absence of accidents or 
Incidents attributable to excessive single 
pilot workload or single pilot accidents/ 
incidents In high traffic density airspace— 
circumstances mentioned most frequently by 
persons doubting the safety of Citation single 
pilot operations. In addition to the above, it is 
Cessna's assertion that the data do not show 
accidents of any type where the presence of a 
second in command would have assured 
accident avoidance. 

The preceding assertions of Citation single 
pilot safety have been drawn from the 
operating experience of Citation airplanes 
already in service. As previously stated, it 
has been accepted by some Citation II 
operators that the useful load lost in the 
exchange of lowering the takeoff weight to 
normal category limits was a fair swap in 
order to obtain the capability for single pilot 
operations. However, such operator 
acceptances are diminishing and will be more 
unacceptable as the differences between the 
takeoff weight and normal category limits 
increase. 

At this time Cessna is preparing for Type 
Certification of two derivative models of the 
Citation II. The changes involved in these 
derivatives will have an almost negligible 
effect on cockpit workload. Thus we would 
expect them to also be capable of safe 
operation by pilots holding the same type 
rating as Citation Il’s already in service and 
thereby have the same capability for single 
pilot operation However, the route thru 
normal category certification is not 
unacceptable because the increases in 
takeoff weight associated with the 
improvements Incorporated in these 
derivatives prohibit the practicality of off¬ 
loading sufficient useful load to reach the 
12.500 normal category limit 

Maintaining '‘small" airplane certification 
thru Type Certification utilizing SFAR 41 is 
likewise unobtainable because of the 
entrenched prerequisite at several points that 
limits SFAR 41 airplanes to prapeller power. 
We are also advised that in-work activities to 
bring the provisions of SFAR 41 into the body 
of Part 23 standards do not contemplate 
accommodations for turbojet airplanes. Thus 
Cessna is led to believe that the most direct 
means to continuing the viability of single 
pilot Citation operations is for FAA to resolve 
the Part 25 single pilot type certification 
issue. As stated earlier, this requires the 
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limultancou* relief, thru rule amendment 
tmi/or exemption, of the operating rule 
constraint that is perceived by certification 
personnel to block Type Certification findings 
with r aspect to single pilot Part 25 Citations. 

It should be pointed out that following 
irr.t ndment of § 91.213 as herein proposed. 

«ny <n : plane. Part 23 or Part 25, would have 
to be shown to be in compliance with 
applicable certification basis requirements in 
f 251523 or ( 23.1523 with one pilot in order 
to operate without a second in command. 

Pubi c Interest 

Cessna believes that the requested rule 
change and/or exemption is in the public 
interest for reasons including the following: 

• In these times of high unemployment 
among manufacturers of general aviation 
aircraft, any factor that can stimulate buyer 
interest within the aviation community is 
profoundly in the public interest. We believe 
that thr capability to market a single pilot 
Part 25 Citation II is such a factor. Cessna's 
Chairman Mr. Russell W. Meyer, fr.. has 
estimated that each unit of the 500 series that 
is sold represents the direct employment of 
100 aerospace workers. Added to that is the 
Job# impact of associated community support 
and service employment. 

• The capability for single pilot operation 
in Part 25 Citations will make them more 
competitive against foreign manufactured 
aircraft, unless or until those aircraft can also 
be shown to be safe for single pilot operation. 
An improved competitive position enhances 
the position of the United States among 
world aerospace manufacturers, helps to 
preserve jobs in United States aerospace 
manufacturing, and benefits the United States 
by reducing the outflow of dollars as well as 
reducing negative balance of payment 
pressures. 

The President of the United States, thru the 
Office of Science and Technology Policy. 1 
h<is identified United States pre-eminence in 
aviation and aerospace as a necessary goal. 

The granting of this requested rule change 
and/or exception is clearly consistent with 
that Mated policy. 

• Operators advise us that substantial 
economic benefits result from the capability 
for single pilot operation. Although, Citations 
are often operated with a second in command 
whether or not single pilot operation is 
authorised, the flexibility afforded by this 
authorization can materially reduce day-to- 
day operating costs. Additional economies 
wdl accrue by relief thru transport category 
certification of the 12.500 normal category 
weight limit since the added fuel capability 
c«n allow a trip to be made without fuel 
waiting intermediate stops. Also, the 

av ailability of the option of operating single 
pilot often adds a dimension of scheduling 

nihility that can eliminate the need of some 

M 's Thus the economy of single pilot 
operation Is in the public interest both from 

"* Mandpoint of conserving financial 


1 Executive Office of the PrenkJent, Office d 
So T °[ t hnol ° Ky Pollcy * Aeronautical 1 

Names of government and nongovernment 
^nunrnee members can be obtained from Mr 
McCarthy, Executive Secretary 


resources and from the standpoint of 
conserving fuel resources. 

While the preceding factors identify 
principal points of public interest in the 
requested petitions, it by no means exhausts 
the scope of public interest. However, we 
believe that these alone amply show the 
profound national and private sector pubic 
interest factors of these petitions. 

Conclusion 

Cessna has. in the preceding discussions 
and assertions, sc! forth the constituents for 
rule making and exemption applications as 
specified in 14 CFR 11. We therefore solicit 
FAA's early action in the processing and 
grant of the rule change and/or exemptive 
relief being sought by Cessna in these 
petitions. 

Very truly yours, 

Cessna Aircraft Company. Wallace Aircraft 
Division. 

Donald W. Mu fiance. 

Executive Engineer. 

(Fit Doc to-zrrv FM*d 10-11-S3 MS am) 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts 101, 104, 141,154. 159, 
201,204 and 2S0 

(Docket No. RM83-66-OOOI 

Revisions to Public Utility and Natural 
Gas Company Classification Criteria; 
Uniform Systems of Accounts, Form 
Nos. 1,1-F, 2, and 2-A, and Related 
Regulations 

September 27.1983. 

agency: Federal Energy Regulatory 
Commission. DOE. 

action: Notice of proposed rulemaking. 

summary: The Federal Energy 
Regulatory Commission (Commission) 
proposes a series of amendments to its 
Uniform Systems of Accounts (Uniform 
Systems) for public utilities, licensees, 
and natural gas companies (regulated 
companies). Briefly, the Commission 
proposes: (1) To reorganize the Uniform 
Systems to eliminate separate systems 
for large and small regulated companies: 

(2) to change the nomenclature for 
referring to regulated companies from 
"Class A and Class B" and "Class C and 
Class D" to "Major" and "Nonmajor." 
respectively; (3) to revise the 
Commission's criteria for classifying 
regulated companies as Major or 
Nonmajor for the purposes of the 
Uniform Systems and certain reporting 
and filing requirements; (4) to amend its 
Uniform Systems to recognize recent 
changes in the application of Generally 
Accepted Accounting Principles to 


regulated companies; (5) to provide an 
account for unrecovered plant and study 
costs, and (6) to make various other 
minor changes to clarify and update the 
Uniform Systems. 

This proposed rule is part of the 
Commission's ongoing program to 
reduce and eliminate burdensome and 
unnecessary requirements and, if 
adopted, would reduce by about four 
percent the burden on electric utilities 
and licensees and about ten percent the 
burden on gas companies of maintaining 
accounts and filing or reporting 
information. 

DATES: Comments must be received 
December 12,1983. Written requests for 
a public hearing must be received on or 
before November 7,1983. 
address: Comments must be submitted 
in writing to the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE., Washington. 
D.C. 20426 and should refer to Docket 
No. RM83-66-000. An original and 14 
copies must be filed. 

FOR FURTHER INFORMATION CONTACT: 
(oseph Hartsoe. Office of the General 
Counsel. Federal Energy Regulatory 
Commission. (202) 357-5737. 
supplementary information: 

I. Introduction 

The Federal Energy Regulatory 
Commission (Commission) proposes a 
series of amendments to its Uniform 
Systems of Accounts (Uniform Systems) 
for Public Utilities and Licensees and 
Natural Gas Companies. These 
amendments affect electric utilities, 
natural gas companies, and other 
licensees (hereinafter collectively 
referred to as "regulated companies") 
that are subject to Commission 
jurisdiction under the Federal Power 
Act. 16 U.S.C. 792-828C (1976 and Supp. 
V 1981) and the Natural Gas Act. 15 
U.S.C. 717-717W (1976 and Supp. V 
1901). In summary, the Commission 
proposes: 

(1) To reorganize the Uniform Systems 
by merging the four separate accounting 
systems for large and small regulated 
companies into two separate Uniform 
Systems; 

(2) To change the nomenclature for 
classifying regulated companies from 
"Class A and Class B" and "Class C and 
Class D" to "Major" and "Nonmajor", 
respectively; 

(3) To revise the Commission's criteria 
for classifying regulated companies for 
the purposes of the Uniform Systems 
and for certain reporting and filing 
requirements; 

(4) To amend its the Uniform Systems 
to recognize recent changes in the 
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application of Generally Accepted 
Accounting Principles (GAAP) to 
regulated companies; 

(5) To provide an account for 
unrecovered plant and regulatory study 
costs; and 

(6) To make various editorial and 
technical changes to clarify and update 
the the Uniform Systems. 

This proposed rule is part of the 
Commission's ongoing program to 
reduce and eliminate burdensome and 
unnecessary requirements and. if 
adopted, would reduce by about four 
percent the burden on electric utilities 
and by about ten percent the burden on 
gas companies of maintaining accounts 
and filing or reporting information. 

11. Background 

Both the Federal Power Act (sections 
301 and 304.18 U.S.C. 825 and 825c 
(1076)) and the Natural Gas Act 
' (sections 8 and 10.15 U.S.C. 717g and 
7171 (1976)) require regulated companies 
to keep such accounts end to file such 
annual reports and other periodic or 
special reports as the Commission may 
prescribe "as necessary or appropriate 
for purposes of administration" of these 
Acts to furnish such information as the 
Commission may order. 1 Pursuant to 
these statutory provisions, the 
Commission developed a system of 
accounting regulations for regulated 
companies to facilitate the 
Commission's ratemaking 
responsibilities. The Commission called 
these accounting regulations the 
"Uniform Systems of Accounts." In 1960, 
the Commission generally revised the 
Uniform Systems and established the 
current classification criteria for 
regulated companies. 1 

The current Uniform Systems classify 
regulated companies as Class A, Class 
B. Class C. Class D. or exempt. These 
classifications are based on the 
regulated companies* annual operating 
revenues. Specifically, Class A regulated 
companies have annual operating 
revenues of $2,500,000 or more. Class B 
regulated companies have annual 


1 Section 40Z(it)(2) of the Department of Energy 
Organization Act transfers these Federal Power Act 
and Natural Gas Act responsibilities from the 


Federal Power Commission to the Federal Energy 
Regulatory Commission 42 U.S.C 71771(a)(2) [Supp. 
V 1961). 


'These revisions were devised by the 
Commission in coordination with the National 
A’.■octalion of Regulator Utility Commissioners 
(NARUC). See Order No. 216 (issued June 7, I960). 
23 F.P.C. 772: Order No. 219 (issued |une 21. I960). 
23 F.P.C. 625: Order No 225 (issued December 13. 
19001.24 F.P.C 1062; Order No. 226 (issued 
December 17. I960). 23 F.P.C. 772; Order No. 225 
(issued December 13.1960). 24 P.P.C. 1083. Order 
No. 227 (issued December 21. I960). 24 F P C. 1115: 
Order No 228 (issued December 23. I960). 24 F.P.C 
1125, 


operating revenues of between 
$1,000,000 and $2,500,000. Class C 
regulated companies have annual 
operating revenues of between $150,000 
and $1,000,000. Class D regulated 
companies have annual operating 
revenues of between $25,000 and 
$150,000. Regulated companies that have 
annual operating revenues of less that 
$25,000 are exempt from the Uniform 
Systems and from certain filing 
requirements. 

Currently, there are 216 Class A and 
Class B electric utilities and licensees, 

95 Class A and Class B gas companies, 
10 Class C and Class D electric utilities 
and licensees, and 24 Class C and Class 
D gas companies. Class A and Class B 
electric utilities must comply with Part 
101 of the Commission's regulations (18 
CFR Part 101). and Class C and Class D 
electric utilities with Part 104 (18 CFR 
Part 104). Similarly. Class A and Class B 
gas companies must comply with Part 
201 (18 CFR Part 201) and Class C and 
Class D gas companies with Part 204 (18 
CFR Part 204). 

The organization of the four separate 
Uniform Systems (Parts 100,104. 201 and 
204) is similar. 1 Each begins with a 
section containing definitions, followed 
by three sets of instructions (General, 
Electric (or Gas] Want, and Operating 
Expenses), and ending with six groups 
of accounts (Balance Sheet, Electric (or 
Gas] Plant. Income, Retained Earnings, 
Operating Revenue, and Operation and 
Maintenance). 

A regulated company's classification 
determines its accounting, and reporting 
burden and certain rate filing 
requirements. For example, Class A and 
B electric utilities must comply with the 
Uniform Systems of Part 101 and file 
FERC Form No. 1, which requires a 
comprehensive reporting of a company’s 
financial position. Class C and D electric 
utilities, on the other hand, use the less 
detailed Uniform Systems of Part 104 
and file the simplified and le 99 detailed 
FERC Form No. 1-F. Similarly, Class A 
and B gas companies must comply with 
the Uniform Systems of Part 201 and file 
the more comprehensive FERC Form No. 
2. while Class C and D gas companies 


'The Commission originally had six different 
and distinct Uniform System# covering Clare A and 
B electric utilities and licenaeea. Clare A and B #•** 
companies Class C electric utilities. Class C gas 
companies, and Oats D electric utilities and 
licensees, and Close D gas companies These six 
Uniform Systems were implemented to prevent the 
smaller regulated companies from having to work 
with an “mordiante amount of textual material 
designed for larger" regulated companies. In Order 
No. 457. issued August 16.1972.46 FP.C. 335. the 
Doss D Uniform Systems for regulated companies 
were integrated into the Clare C Uniform Systems 
for regulated companies These were integrated 
because the Commission found that two of the six 
separate systems opf accounts were unnecessary. 


use the less detailed Uniform Systems of 
Part 204 and file the less detailed FERC 
Form No. 2-A. These forms are used by 
the Commission's audit and enforcement 
staffs to ensure that regulated 
companies comply with the 
Commission's orders and regulations. In 
addition, these forms are an integral 
part of rate case proceedings as an aid 
to the Commission and its staff in 
analyzing the rate filings of regulated 
companies. 

Since the promulgation of the Uniform 
Systems in I960, Congress has enacted 
the Paperwork Reduction Act of 1980,44 
U.S.C. 3501-3520 (Supp. V 1981). This 
Act expresses the intent of Congress to 
minimize the public's reporting burden. 
The General Accounting Office (GAO) 
reviewed the progress of five federal 
independent regulatory agencies, 
including this Commission, in 
minimizing the public's reporting burden 
under the Paperwork Reduction Act. 

The GAO published its Report on July 7, 
1981/ and concluded that the 
independent agencies could further 
reduce the paperwork burden on 
industry. GAO recommended that 
independent agencies make better use of 
graduated reporting by addressing the 
effects of inflation on class size and by 
basing class size on the agency's need 
for information rather than on an 
arbitrary designation. The changes in 
the method of classifying regulated 
companies proposed in this rulemaking 
arc in accordance with GAO’s 
recommendations. 

HI. Discussion 

The Commission is proposing 
numerous changes to its Uniform 
Systems/ For the most part, these 
changes update the Commission's 
regulations in light of events that have 
taken place over the last several years/ 


• Report to Director. Offlot of Management and 
Budget. 'Independent Regulatory Agencies Can 
Reduce Paperwork Burden on Industry/ No. B- 
162067 (July 7.1961). 

■ The Commission a bo proporeo to amend FERC 
Form Not. 1 . 1-F. 2, and 2~A lo reflect the 
reorganization of the Uniform System*. any change* 
in tanninology. and tha other change* proposed in 
thii notice These change* ere purely technical, 
conforming and clarifying. There foma are not 
being printed in the Federal Register, but are 
available through the Commission's Division of 
Public Informs tfoia Room 1000.625 North Capital 
Street. N.E~, Washington. D.C 20426; telephone (202) 
357-6118 Refer to "Uniform Systems Package'* and 
the relevant Part (Part 101—electric or Pari 201- 
gas) when making inquiries 

• The Commission has developed a chort which 
shows the change* in the Chart* of Account* in 
Pari* 101 and 201. Tht* chart can he obtained 
through the Commission's Division of Public 
Information. See footnote 5 
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In proposing these revisions, the 
Commission is especially interested in. 
and specifically invites comments, on 
tha following: (1) Whether the proposed 
changes would afTect any Commission 
o: State regulatory functions; (2) 
whether State agencies would revise 
their regulations if these proposed 
changes were implemented; (3) how 
much savings in company costs are 
likely to result from the proposed 
changes; (4) the estimated burden, in 
dollars or hours, associated with the 
proposed accounting, filing, and 
reporting requirements versus the actual 
or estimated burden under current 
accounting, filing, and reporting 
requirements; and (5) whether the 
thresholds for reclassifying regulated 
companies ore reasonable, or whether 
other criteria are appropriate. 

A. Merger of the Uniform Accounts and 
Changes in Nomenclature 

The Commission proposes, as a major 
overall feature of this rulemaking, to 
merge the Uniform Systems for Class C 
and Class D regulated companies into 
the Uniform Systems for Class A and 
Class B regulated companies. Thus, 
there would be only one Uniform 
Systems for electric utilities and 
licensees (Part 101) and one for gas 
companies (Part 201J. In addition, the 
Commission proposes to change its 
nomenclature for describing these 
regulated companies. Instead of 
classifying regulated companies as 
Claus A and Class B. the Commission's 
regulations would classify both classes 
as "Major*' regulated companies. 
Similarly, Class C and Class D regulated 
companies would be classified as 
Nonmajor" regulated companies. 

The Commission believes that the 
present Uniform Systems for Class A 
&nd ClaHi B electric utilities and 
licensees and Class A and Class B gas 
companies contain the accounting 
requirements necessary for Commission 
[isolation of Major electric utilities and 
licensees (Part 101) and Major gas 
companies (Part 201). Likewise, the 
Lommission believes that the present 
\ niform Systems for Class C and Class 
0 electric utilities and licensees (Part 
201) and Class C and Class I) gas 
companies (Part 204) contain the 
accounting requirements necessary for 
Loin mission regulation of Nonmajor 
c.’ectric utilities and licensees and 
Nonmajor gas companies. 

As a result of merging the Uniform 
systems for Class A and Class B 
plated companies with those for 
c ''»» C and Class D regulated 
companies (in Parts 101 and 201 
respectively), the following types of 
changes will be make: (1) Duplicative 


accounts will be deleted; (2) accounts 
applicable only to major or Nonmajor 
regulated companies would be so 
designated; and (3) accounts applicable 
to both Major or Nonmajor regulated 
companies would be amended, where 
necessary, to distinguish between the 
requirements for Major and Nonmajor 
regulated companies. These conforming 
and clarifying changes would be purely 
technical, but the Commission believes 
that the reorganization would save time, 
personnel resources, and money each 
time the Uniform Systems are* updated 
and would make the Uniform Systems 
easier and less confusing to use for the 
public. 

If a definition, instruction, or account 
is not designated in the proposed 
revisions as either Major or Nonmajor. it 
is applicable to both Major and 
Nonmajor, regulated companies, as 
appropriate. However, numerous 
accounts in Part 101 for electric utilities 
and licensees and Part 201 for gas 
companies would be applicable to only 
Major electric utilities, licensees, and 
gas companies. These accounts would 
be amended by inserting the 
parenthetical "(Major only)" at the end 
of each account title. 

a. The following accounts in Part 101 
would be designated "(Major only)": 

103, IOC. 108. 111. 115,1301-120.5.123. 

123.1,125-128.131-135,151-153,155-153.171- 
173.183-185, 188. 202. 203, 205-210, 218.1. 222, 
238-241, 320-325.418.1.445. 446, 502. 505. 506. 
510-514. 517-532. 537-539. 541-845, 546-64* 
551-554. 556, 561-568. 568-573. 581, 582-584. 
530-592. 5P3, 594. 901.905. and 907-918. 

b. The following accounts in Part 201 
would be designated "(Major only)": 

103,105.1.106.108, 111, 115.117,123,123.1, 
125-128,131-135.151-153.155-163,164 3.166- 
173.183,1-185.188, 202-210. 218.1. 222, 238- 
241. 383-363.4 3C4 1-364.8, 403, 404 1-404 3. 
418.1. 482, 700-708, 711-724, 725-729, 730. 732- 
735. 740-742, 751-754. 756, 757. 761. 782, 705- 
769. 770-775.777-791. 000-8041. 808, 800.1- 
612, 816-822. 824. 830, 831. 633-837. 840-847.8. 
851-853. 654-857. 859 881, 862. 865-867. 871- 
873. 875-877. 880.885-802. 894.901. 905. 907- 
913. and 916. 

Part 104 for electric utilities and Part 
204 for gas companies have many 
accounts that are applicable to only 
Nonmajor electric utilities or gas 
companies. These accounts are being 
merged with the accounts in parts 101 
and 201. When they are merged, they 
will renumbered and the parenthetical 
"(Nonmajor only)" will be inserted at 
the end of each account title. 

a. The following chart shows the 
accounts in Part 104 that would be 
merged and renumbered, and would 
contain the parenthetical "(Nonmajor 
only)": 


From part t04 To part tOf 


103 

1031 

110 

no 

125 

129 

131 

i» 

218 

21H 

449 

449 

502 

506 

505 

515 

532 

540.1 

535 

5451 

540 

550.1 

543 

8SU 

561 

567.1 

553 

574 

562 

581.1 

571 

592.1 

572 

594 1 

907 

906 

910 

917 

933 

932 

901 and 902 

902 

902 and 903 

903 

b. The following chart shows the 
accounts in Part 204 that would be 
merged and renumbered, and would 


contain the parenthetical "(Nonmajor 
only)": 


From part 204 

to part 201 

103 

ms 

no 

no 

125 

129 

131 

130 

218 

218 

403 

40X1 

404 

404 

7tn 

724.1 

702 

72a 1 

703 

737 

708 

743 

718 

792 

719 

789.1 

730 

7W 

735 

SI 2.1 

S42 

627 

748 

838 

747 

mo 

751 

ms 

752 

657.1 

757 

668 


6601 

766 

SKM 

767 


760 

895 

907 

906 

910 

917 

833 

932 

901 and 902 

902 

902 and 903 

003 


After the merger of Part 104 into Part 
101 and of Part 204 into Part 201 in 
accordance with the proposed scheme 
shown above, numerous definitions, 
instructions, and accounts would 
contain the requirements for both Major 
and Nonmajor regulated companies. 
This may be appropriate in some cases, 
but there will also be instances where 
the requirements contained in a 
definition, instruction, or an account for 
a Major or a Nonmajor regulated 
company should differ, in these 
instances, the Commission proposes to 
revise the present definitions, 
instructions, and accounts in Parts 101 
and 201 to clarify the appropriate 
differences in application and to 
eliminate any unnecessary ambiguity. 
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The Commission intends no substantive 
changes by these revisions. 

a. The following definitions, 
instructions and accounts of Part 101 
would be revised: 

Definitions: 28 and 35. 

General Instructions: 8,12,14.and 15. 

Electric Plant Instructions: 

1.3.4.7.8.9.10.11.15, and 16. 

Accounts: 154.186, 204. 211, 242, 302, 

330. 331, 332. 335. 368. 370. 372. 500, 535, 
548. 547. 560, 585. 588, 903, 924, 925, 926, 
930.2, and 932. 

b. The following definitions, 
instructions and accounts of Part 201 
would be revised: 

Definitions: 13. 15. 16. 27. 29. 35. and 
36. 

General Instructions: 8,12,14.15,16. 
and 19. 

Gas Plant Instructions: 1 . 3, 4.0, 7. 8. 

10.11.12.14.15, and 16. 

Accounts: 154. 186. 201. 204. 211. 242. 

302. 303. 338.3. 3523. 363.5. 411.6. 411.7. 
412. 413. 421.1. 421.2. 481. 488. 495. 710. 
750. 755. 759. 776. 795. 796. 797. 798. 807, 
808.1. 808.2, 813. 814. 823. 850. 865. 670. 
874. 878, 879. 902 , 903. 924. 925. 926. 

930.2 and 932. 

B. New Methods of Classifying 
Regulated Companies 

As outlined above, the Commission 
now classifies regulated companies as 
Class A, B. C, D. or exempt according to 
annual operating revenues. Many of the 
regulated companies that were 
classified as Class C and D in 1960, 
when the classification criteria were set, 
have become Class A and B regulated 
Compauies because inflation has 
increased their annual operating 
revenues without a corresponding 
increase in scope of the regulated 
company’s operations. This method of 
classification unnecessarily increased 
the accounting, reporting, and filing 
burden on some of the smaller regulated 
companies. Accordingly, the 
Commission proposes to reclassify 
regulated companies using criteria that 
would not be affected by inflation. In 
lieu of the annual operating revenues 
criteria, the Commission proposes to 
classify regulated companies as Major if 
detailed information is required for 
regulatory purposes, as discussed 
below. In contrast, the Commission 
proposes to classify regulated 
companies as Nonmajor if less detailed 
information is required by the 
Commission for regulatory purposes. 
Finally, the Commission proposes to 
exempt regulated companies if the 
Commission rarely requires information 
from them on an annual basis. 

In selecting the criteria for whether or 
not detailed information is required for 
the Commission's regulatory 


responsibilities, the Commission has 
balanced its need for information 
against the burden on the regulated 
companies and has considered the use 
of criteria that are both easily 
administered and are not inflation- 
sensitive. The following proposed 
standards have been developed as a 
result of this balancing of competing 
concerns. 1 

1. Classification of Public Utilities and 
Licensees 

The Commission proposes to classify 
electric utilities and licensees based on 
energy sales or transmission services. A 
company will be classified as a Major if 
its sales or transmission services 
exceed, in the previous yean (1) 

1.000,000 megawatt hours of total annual 
sales; (2) 100 megawatt hours of annual 
sales for resale: (3) 500 megawatt hours 
of annual gross interchange out;* * or (4) 
500 megawatt hours of wheeling for 
others (deliveries plus losses).* In 
contrast, a company will be classified as 
a Nonmajor electric utility if it had total 
annual sales of 10,000 megawatt hours 
or more, but would not otherwise 
qualify as Major (as defined above) in 
theprevious calendar year. 

These definitions exempt companies 
that have total annual sales below 
10.000 megawatt hours and are not 
otherwise classified as "Major.” These 
companies are exempted because the 
Commission believes that specific 
accounting, filing, and reporting burdens 
may be unjustified and because the 
Commission can request information as 
the need arises 

2. Classification of Natural Gas 
Companies 

The Commission proposes to classify 
gas companies based on combined gas 
sold for resale and gas transported or 
stored for a fee. A company will be 
classified as a Major gas company if. in 
the previous year, combined gas sold for 
resale and gas transported or stored for 
a fee was in excess of 50 million Mcf at 
14.73 psia (60* F.). These proposed 
criteria are the same criteria used in 


* A companion of the regulated companies that 
were defined at Cl am A and CIjim B when the 
pmrnl atandardi were implemented in 1901 (under 
the old standard) and the regulated companies that 
would be cluMified at Major (using the proposed 
•tandard] thaws that significantly fewer regulated 
companies would be classified Major than were 
originally classified aa Class A and Class B in 1991. 

* 'Interchange out * means an electric utility's (tha 
respondent's) own megawatt hours delivered to 
another electric utility and excludes wheeling 
transactions. 

* “'Wheeling for others (deliveries plus losses)** 

means the electric utility's (the respondent's) use of 
its transmission facilities to transmit power of 
another electric utility to or for a third electric 
utility. 


FERC Form No. 11. They have proven to 
be sufficient for the Commission’s needs 
in reviewing monthly data in rote case 
proceedings. In contrast, a company 
would be classified as a Nonmajor gas 
company if it would not qualify as 
“Major" (as defined above) but had 
annual gas sales or volume transactions 
exceeding 200.000 Mcf at 14.73 psia (60* 
F.) in the previous calendar year. In 
addition, this definition excludes gas 
companies that have had annual gas 
sales or volume transactions at or below 
200.000 Mcf at 14.73 psia (60* F.) in the 
previous year. These gas companies 
would be exempted because the 
Commission believes that specific 
accounting, filing, and reporting burdens 
would not be justified and because the 
Commission can always request 
information as the need arises. 

After the new classification criteria 
are implemented, some regulated 
companies that are now classified as 
Major (old Class A or Class B) would be 
reclassified as Nonmajor (old Class C or 
Class D). The Commission believes that 
some minor adjustments to the reporting 
requirements of those regulated 
companies that are reclassified from 
Major to Nonmajor will be necessary. In 
a final rule issued September 5.1980, 10 
the Commission revised FERC Form No. 
1-P by removing certain data items and 
reducing the reporting burden on the 
electric utilities that were then classified 
as Class C and Class D. However, the 
Commission proposes to reinstate 
certain requirements for accounting and 
corporate information, which were 
removed from FERC Form No. 1-F by 
the 1980 rulemaking, for only those 
former Major electric utilities that would 
be reclassified as Nonmajor. Therefore, 
the Commission proposes to revise the 
instructions to FERC Form No. 1-F to 
make it clear that additional information 
will be required from only these newly- 
reclassified Nonmajor electric utilities. 

Overall, the proposed reclassification 
would reduce the filing requirements for 
many regulated companies. For 
example. $ 154.63(b)(3). 18 CFR 
154.63(b)(3), relates to a majur rate 
increase filing requirements. This 
section permits Classes B, C, and D gas 
companies to file less information that 
Class A gas companies. The proposed 
reclassification will be reflected in 
section 154.63 by revising Class A to 
Major and Class B. C, and D as 
Nonmajor and, thus, will increase the 
number of gas companies that may file 
the lesser amount of information for a 
major rate increase. 


" Ducket No RMao-MMMO, Order No. 101. toMM"* 
September 5.1990.45 FR 80.89811990) 
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C Changes in the Application of 
Generally Accepted Accounting 
Principles (GAAP) 

Generally Accepted Accounting 
Principles are established, in part, by 
the Financial Accounting Standards 
Board (FASB). The FASB is the 
successor of the Accounting Principles 
Board (APB) of the American Institute of 
Certified Public Accountants. 
Pronouncements of the APB made and 
in effect prior to the establishment of the 
FASB remain in effect unless 
subsequently modified by the FASB. As 
a general proposition, the Commission 
generally ensures that its Uniform 
Systems are consistent with the 
standards announced by FASB. The 
Uniform Systems differ from FASB 
s:<mdards only to reflect ratemaking 
distinctions. 1 11 

In December of 1982, FASB issued 
Financial Accounting Standards Board 
Statement of Financial Accounting 
Standards No. 71, Accounting for the 
Effects of Certain Types of Regulation 
(FASB No. 71J. 11 FASB No. 71 addresses 
many of the differences that may arise 
in the application of GAAP to regulated 
companies because of the regulatory 
ratemaking process. 

Regulated companies have a need to 
implement FASB No. 71 even without 
the Commission’s amending its Uniform 
Systems, because certified public 
accountants that audit these companies 
will take exception to any accounting 
methods used by a company that are not 
in .iccordance with GAAP.“ While 
requiring regulated companies to apply 
GAAP in different ways, FASB No. 71 
leaves the implementation of these 
changes in the application of GAAP to 
the discretion of the affected regulated 
companies. Consequently, the 
Commission proposes to amend its 
Uniform Systems to ensure that 
regulated companies implement these 
changes in a uniform and consistent 
wanner. Moreover, the Commission 
believes its proposed changes will 
dearly identify the costs and liabilities 
af.ected by these changes in the 
application of GAAP, will ease the 
Commission*# responsibility in 
monitoring Mies, and will not increase 
1 ik> burden on the regulated companies. 

1 ' fcckrt No. R-434. Order No. 505-8 (u*ued 

f2 * l977 h 59 F-fcC 5t»l-S«v also. Addendum to 

Wi Opinion n lWCJ. 

” Swmtm 1982 FASB No. 71 «rill go into effect 

~ - mber 19. ukb. The Camvn«**ion pmerntly 
r*P«tl # to implement the change* proposed m tht* 
in a manner that will allow timely action by 
Elated companion 

tender Rule 201 of the American Instil ule of 

"tifiad Public Accountant* Code of Ethic*, 
r'rutted public accountant* mu«t report departure* 
Oner*l]y Acorpted Accounting Principle*. 
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FASB No. 71 states four general 
accounting standards that are 
applicable to regulated companies. (1) 
FASB No. 71 establishes criteria for 
capitalizing costs that would otherwise 
be charged as current expenses. (2) 

FASB No. 71 recognizes that the value of 
an asset might be affected by a 
regulatory decision to exclude the cost 
of the asset from allowable costs in 
present and future periods. In that 
situation. FASB states that the carrying 
amount of the asset must be reduced to 
the extent that the value of the asset has 
been impaired. (3) FASB No. 71 
recognizes that regulatory decisions can 
impose liabilities that would generally 
be considered obligations to the 
regulated company’s customers, giving, 
as examples, refunds to customers and 
contingencies for storm damage where 
the enterprise remains accountable for 
the monies not expended for the 
intended purpose. (4) Finally. FASB No. 
71 determines that a regulator can only 
eliminate a liability created by the 
regulator. 

1. Retained Earnings and Rate Refunds 

The Uniform Systems permit 
adjustments of retained earnings to 
reflect significant non-recurring 
transactions related to prior periods 
where Commission approval is granted 
(for example, in a rate refund ordered by 
the Commission). The Commission 
proposes to restrict future adjustments 
to retained earnings only to the 
corrections of errors in financial 
statements of prior years and to 
adjustments caused by the realization of 
certain income tax benefits. These 
restrictions are necessary to ensure that 
certain contingent liabilities are accrued 
when required to be recognized by 
GAAP, instead of adjusting retained 
earnings in a later period. Therefore, the 
Commission proposes to amend account 
439 of Parts 101 and 201 for adjustments 
to retained earnings to implement these 
restrictions. Moreover, to reflect these 
and other restrictions arising from FASB 
No. 71, the Commission proposes to 
revise Instructions 7 and 7.1 of Parts 101 
and 201 concerning extraordinary items 
and prior period items and accounts 434 
and 435 concerning extraordinary 
income and deductions. 

Under FASB No. 71 regulated 
companies will sometimes need to 
account for revenues collected subject 
to refund as a liability. Therefore, the 
Commission proposes to add to Parts 
101 and 201 new accounts 229 and 414.2 
to provide recording provisions for rate 
refunds as liabilities, and new accounts 
410.3 and 411.3 to provide for recording 
income tax deferrals and flowback of 


the deferrals related to provisions for 
rate refunds. Finally, the Special 
Instructions following account 410 and 
account 190 (concerning accumulated 
deferred income taxes) would be 
amended to reflect the addition of these 
new accounts, and unnecessary portions 
of paragraph B of account 236 in Parts 
101 and 201 (concerning accrued taxes) 
would be deleted. 

2. Capital Leases 

The present Uniform Systems account 
for payment on leased property as rent 
expenses and there are no provisions for 
capitalizing any amounts related to such 
property. Certain leased property and 
the corresponding lease obligations 
must be recorded as assets and 
obligations under FASB No. 71. 
Therefore, the Commission proposes to 
implement the concept of ’’capital 
leases” in the Uniform Systems, which is 
consistent with GAAP, by adding the 
following: (1) New definitions 15 and 16 
to Part 101 and new definitions 18 and 

19 to Part 201 for capital and operating 
leases; (2) a new Genera) Instruction 19 
to Parts 101 and 201 providing criteria 
for classifying leases as either capita] or 
operating: (3) a new General Instruction 

20 to Parts 101 and 201 explaining the 
method required to account for leases; 

(4) a new account 101.1 to Parts 101 Bnd 
201 for the recording of utility property 
under capital leases; (5) a new account 
227 to Parts 101 and 201 for the 
recording of noncurrent obligations 
under capital leases; and (6) a new 
account 243 to Parts 101 and 201 for 
recording current obligations under 
capital leases. 

3. Operating Reserve Accounts 

The present operating reserve 
accounts record amounts allowed by a 
regulator to be accrued for contingencies 
such as uninsured storm damage. 
However, FASB No. 71 requires that 
amounts collected in rates, which are 
nut yet expended for the intended 
contingency and for which the regulated 
company remains accountable, must he 
treated as liabilities. The Commission 
proposes to implement this requirement 
by deleting from Parts 101 and 201 the 
present operating reserve accounts 
accounts 261, 262, 263, and 265, and by 
adding new liability Accounts that may 
be credited only where a regulatory 
authority permits the collection of these 
amounts in a regulated company's rate 
levels. Specifically, the Commission 
proposes to add to Parts 101 and 201 the 
following: (1) An account 228.1 for 
recording amounts accrued and 
collected for possihle property losses 
through accidents, Fire, flood, or other 
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hazards that are not covered by 
insurance; (2) an account 228.2 for 
recording the probable liability, not 
covered by insurance, for deaths or 
injuries to employees and others and for 
damages to property not owned or 
leased by the regulated company; (3) an 
account 228.3 for recording provisions 
made and amounts contributed for 
employee pensions and benefits; (4) an 
account 228.4 for recording accumulated 
miscellaneous operating provisions not 
provided for elsewhere; and (5) an 
account 229 for recording estimated 
refunds when the regulated company is 
collecting monies subject to refund. 

D. Other Minor Amendments to Ports 
101 and 201 

The Commission proposes other minor 
changes to the Uniform Systems in Parts 
101 and 201. For the most part these 
revisions are intended to make certain 
accounts more easily administrabie. to 
update certain accounts to reflect 
inflation and minor statutory changes, 
and to conform certain accounts to the 
other changes being proposed in this 
rulemaking. 

First, the Commission proposes to 
subdivide account 182 in both Parts 101 
and 201 by renumbering account 182 as 
182.1 and by adding a new account 182.2 
“Unrecovered Plant and Regulatory 
Study Costs/’ The Commission 
understands that regulated companies 
already include unrecovered plant and 
regulatory study costs in the present 
account 182 and. therefore, the change 
only makes it easier to identify those 
costs. Moreover, in an effort to clarify 
the application of the new account, the 
Commission proposes to amend General 
Instruction 3 of Parts 101 and 201 to 
include examples of “studies.” 

Second, the Commission proposes to 
further amend Electric and Gas Plant 
Instructions 3 and 9 in Parts 101 and 201 
by changing the example of “individual 
items of equipment of small cost” from 
$50 to $500. This is necessary to reflect 
inflation over the last two decadps. The 
Commission specifically seeks 
comments on whether $500 is a 
reasonable estimation of “small costs." 

Third, the Commission assumed many 
of the responsibilities of the Federal 
Power Commission in 1977. Accordingly, 
the Commission proposes to substitute 
the name “Federal Energy Regulatory 
Commission” for “Federal Power 
Commission” in the definition sections 
of and throughout Parts 101 and 201. 

Fourth, paragraph C of account 105 in 
Parts 101 and 201 relates to the removal 
of utility plant property held for future 
use that is no longer needed or 
appropriate for future utility operations, 
and paragraph C of account 105.1 in Part 


201 relates to the removal of production 
property held for future use that is no 
longer needed or appropriated for future 
operations. Regulated companies are 
required by paragraph C of these 
accounts to notify the Commission and 
to request prior approval of entries to 
remove property from these accounts. 
The Commission does not believe it is 
necessary for it to approve entries, on 
an individual entry basis, for the 
removal of property from account 105 or 
105.1 if that property has an original cost 
of less than $100,000 (for account 105) or 
$500,000 (for account 105.1). 
Consequently, the Commission proposes 
to amend paragraph C of account 105 in 
Parts 101 and 201 and account 105.1 in 
Part 201 to require that the company 
request prior Commission approval of 
journal entries to remove property from 
these accounts only when the original 
cost of the property is $100,000 or more 
(for account 105) or $500,000 or more for 
(account 105.1). For properties with an 
original cost of less than $100,000 or 
$500,000 respectively, the regulated 
company is only required to file 
annually with the Commission those 
journal entries reflecting the removal of 
the property from account 105 or 
account 105.1 and to include the same 
descriptive information that is currently 
filed with the individual journal entries 
submitted to the Commission. The 
Commission believes that $100,000 and 
$500,000 are reasonable thresholds for 
these accounts. However, the 
Commission specifically requests 
comments on whether thresholds of 
$100,000 and $500,000 are reasonable, or 
whether other criteria are more 
appropriate. 

Fifth, the Commission proposes to 
delete account 214, related to capital 
stock expenses, from Parts 101 and 201. 
The Commission believes account 214 is 
no longer necessary because it is seldom 
used and is potentially misleading. Any 
current balances in account 214 would 
be included in account 201 or 204. 
relating to common and preferred stock 
issued, as appropriate. 

Sixth, the Commission proposes to 
delete paragraph D of account 282. 
relating to accumulated deferred income 
taxes in Parts 101 and 201. because the 
Commission believes regulated 
companies no longer need to maintain 
vintage year records with respect to 
entries to this account. 

Seventh, the Commission also 
proposes to amend account 425 in Parts 
101 and 201 concerning the amortization 
of miscellaneous items. The 
amendments would remove all 
references to accounts 182 and 214 to 
permit the amortizations of 


miscellaneous items that are specifically 
allowed by the Commission. 

Eighth, the Commission also proposes 
to add a new Item 5 to account 420.5 of 
Parts 101 and 201 to provide for 
preliminary abandonment costs 
recorded in accounts 182.1 and 182.2, but 
not allowed to be amortized. This 
change is necessary to clarify the proper 
account to be used for these costs. 

Finally, the Commission proposes to 
add a new item to accounts 387 and 376 
of Part 201 to provide for "line pack 
gas.” This change is necessary to clarify 
that the costs associated with line pack 
gas in gas mains are to be shown 
separately from other gas main costs. 

The various proposed amendments 
listed above are in addition to the 
numerous editorial changes that are also 
being proposed to conform the 
remainder of the Uniform Systems with 
the other specific changes detailed in 
this notice. These conforming changes 
are not intended to be substantive in 
nature. The Commission invites 
comments and additional suggestions on 
any other conforming changes that may 
be necessary. 14 

IV. Regulatory Flexibility Act 
Certification 

The Regulatory Flexibility Act (5 
U.S.C. 601-612 (Supp. V 1981)), requires 
agencies to prepare certain statements, 
descriptions, and analyses of proposed 
rules that if promulgated, would have 
“a significant economic impact on a 
substantial number of small entities.” 
The Commission is not required to make 
such analyses if a proposed rule would 
not Jiave such an impact. 

Most electric utilities and natural gas 
companies do not fall within the RFA's 
definition of small entity. 16 Most 
hydroelectric licensees, on the other 
hand, may fall within the small entity 
definition. Since the accounting, filing, 
and reporting burdens on all of these 
types of regulated entities would either 
be reduced by this rule or remain 
unchanged, this proposed rule would 
have a positive economic impact on the 
vast majority of regulated entities, both 
large and small. No entity, regardless of 
size, will have an increased burden of 
any sort. These are intended and 


*• The Comm It*ton recently published m the 
Federal Regiatar technical amendment* to correct 
minor errors In the Uniform System*. 46 F.R. 

(1962). The** technical amendment* are reflected In 
tht» NOW 

ii s U.&C. 801(3) citing In lection 3 of the Small 
Butinet* Act 15 U&C 632 (Supp V 1961) Section * 
ot the Small Bu*;nea» Act define* **wnallbu*me** 
concern” an a butinesa which it Independently 
owned at»d operated and which t* not dominant in 
It* field of operation. See atto. SBA » Small 
Bu»irve** Sixe Standard*. 13 CFR Pari 121 (1962) 
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important impacts. The Commission 
does not. however, believe that this 
impact will be "significant," at least 
within the meaning of the RFA. Pursuant 
to section 605(b) of the RFA, therefore, 
the Commission certifies that this rule, if 
promulgated, will not have a "significant 
economic impact on a substantial 
number of small entities." 

V Paperwork Reduction Act Statement 

The proposed changes in this notice 
are being submitted to the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act, 44 U.S.C. 
3501-3520 (Supp. V 1981). and OMB's 
regulations. 48 FR 13.666,13.694 (1983) 

(to be codified at 5 CFR Part 1320). 
Interested persons can obtain further 
information on the proposed changes by 
contacting the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. N.E., Washington. D.C. 
20426 (Attention: Joseph Hartsoe, (202) 
357-5737). Comments relating to the 
burden imposed by these proposed 
changes may be sent to the Office of 
Information and Regulatory Affairs of 
OMB (Attention: Desk Officer for the 
Federal Energy Regulatory Commission). 

VI. Written Comment Procedure 

The Commission invites interested 
persons to submit written data, views, 
and other information concerning the 
matters set out in this notice. All 
comments in response to this notice 
should be submitted to the Office of the 
Secretary, Federal Energy Regulatory 
Commission. 825 North Capitol Street, 
NE., Washington, D.C. 20426, and must 
reference Docket No. RM83-88-000. An 
original and 14 copies of such comments 
must be filed. All comments must be 
received by the Commission 00 days 
after the date this Notice of Proposed 
Rulemaking is published in the Federal 
Register. 

All wTitten comments will be placed 
in the Commission's public file and will 
be available for public inspection during 
regular business hours at the 
Commission's Division of Public 
Information, Room 1000, 825 North 
Capitol Street, NE.. Washington, D.C. 
20426. 

In addition, the Commission may 
consider affording interested persons an 
opportunity for a public hearing to 
receive oral comments. Any interested 
person wishing an opportunity to appear 
to give oral comments must file with the 
Office of the Secretary a written request 
for public hearing by November 7.1983. 
A notice will be published in the Federal 
Register if a public hearing will be held. 

(Natural Gas Act. 15 U.S.C. 717-717w (1976 
and Supp. V 1981): Federal Power Act. 16 


U.S.C. 792-826C (1976 and Supp. V 1981); 
Department of Energy Organization Act. 42 
U.S C. 7102-7352 (Supp. V 1981) Executive 
Order 12.009, 3 CFR 142 (1978): 5 U.S.C 553 
(1976)) 

List of Subjects 

18 CFR Parts 101 and 104 

Electric power. Electric utilities. 
Uniform systems of accounts. 

18 CFR Part 141 

Electric power. Electric utilities. 

18 CFR Parts 154 and 159 
Natural gas. 

18 CFR Parts 201 and 204 

Natural gas, Uniform systems of 
accounts. 

18 CFR 260 
Natural gas. 

In consideration of the foregoing, the 
Commission proposes to amend Parts 
101,104,141,154.159, 201, 204. and 260 
of Chapter 1, Title 18, Code of Federal 
Regulations, as set forth below. 

By direction of the Commission. 

Kenneth F. Plumb, 

Secretary. 

PART 101—(AMENDED) 

1. The title in Part 101 that follows the 
Subchapter heaidng "SUBCHAPTER 
C—ACCOUNTS, FEDERAL POWER 
ACT* and the title in part 101 that 
precedes the heading "Definitions" are 
amended by removing the parenthetical 
"(Class A and Class B)." 

Z The Definitions section of Part 101 
is amended as follows: 

(a) in Definition 7. by removing the 
words "Federal Power Commission" and 
inserting, in their place, the words 
"Federal Energy Regulatory 
Commission"; 

(b) in paragraph B of Definition 28, by 
inserting a comma and the words "in 
the case of Major utilities," following the 
parenthetical "(RD&D)"; 

(c) in Definition 35, by removing the 
words " "Subsidiary Company" " and 
inserting, in their place, the words " 
"Subsidiary Company" in the case of 
Major utilities,”; 

(d) by redesignating Definitions 15 
through 36 as Definitions 17 through 38, 
and inserting new definitions 15 and 16 
to read as follows: 

15. "Lease, capitar’means a lease of 
property used in utility or nonutility 
operations, which meets one or more of 
the criteria stated in General Instruction 
19. 

16. "Lease, operating" means a lease 
of property used in utility or nonutility 
operations, which does not meet any of 


the criteria stated in General Instruction 
19. 

3. The Genera! Instructions of Part 101 
are amended as follows: 

(a) in Instruction 1. by revising 
paragraphs A, B and C to read as 
follows: 

General Instructions 

1 . Classification of Utilities 

A. For the purpose of applying the 
system of accounts prescribed by the 
Commission, electric utilities and 
licensees are divied into two classes, as 
follows: 

(1) Major Utilities and licensees that 
had, in the previous calendar year, sales 
or transmission service that exceeded 
one or more of the following: 

(1) One million megawatt hours of 
total annual sales; 

(2) 100 megawatt hours of annual 
sales for resale; 

(3) 500 megawatt hours of annual 
gross interchange out; or 

(4) 500 megawatt hours of wheeling 
for others (deliveries plus losses. 

(2) Nonmajor. Utilities and licensees 
that are not classified as a "Major" (as 
defined above), and had total annual 
sales of 10,000 megawatt hours or more 
in the previous calendar year. 

B. This system applies to both Major 
and Nonmajor utilities and licensees. 
Provisions have been incorporated into 
this system for those entities which, 
prior to January 1,1984, were applying 
the Commission's Uniform System of 
Accounts Prescribed for Public Utilities 
and Licensees subject to the Provisions 
of the Federal Power Act (Class C and 
Class D) (Part 104 of this chapter, now 
revoked]. The notations "(Nonmjor)" 
and "(Major)" have been used to 
indicate those instructions and accounts 
which by definition from previous 
systems and classifications are not 
interchangeable without causing a loss 
of detail for the Major (previously Class 
A and Class B) or an increase in detail 
burden on the Nonmajor (previously 
Class C and Class D). 

C. The class to which any utility or 
licensee belongs will originally be 
determined by the average of its annual 
megawatt hours for the last three 
consecutive years, or in the case of a 
newly established entity, the projected 
data shall be the basis. Subsequent 
changes in classification shall be made 
as necessary when the megawatt hours 
for each of the three immedately 
preceding years shall exceed the upper 
limit, or be less than the lower limit of 
the classification previously applicable 
to the utility. 
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(b) in Instruction 7. by removing: 

(1) the words “not typical or 
customary business activities of the 
company" and inserting, in their place, 
the words “of unusual nature and 
infrequent occurrence": 

(2) the words "would not be expected 
to recur frequently and which would not 
be considered as recurring factors in 
any evaluation of the ordinary operating 
processes of business." and inserting, in 
their place, the words "are abnormal 
and significantly different from the 
ordinary and typical activities of the 
company, and which would not 
reasonably be expected to recur in the 
foreseeable future.”; 

(3) the words "of a similar nature 
should be considered" and inserting, in 
their place, the words "should be 
considered individually and not”; 

(4) the sentence in the parenthetical 
that reads "Dissimilar items should be 
considered individually; however, if 
they are few in number, they may be 
considered in aggregate." and inserting 
in the parenthetical, in Us place, the 
sentence "However, the effects of series 
of related transaction arising from a 
single specific and identifiable event or 
plan of action should be considered in 
the aggregate.”; 

(c) in instruction 7.1. by revising the 
text to read as follows: 

7.1 Prior Period Items 

A. Items of profit and loss related to 
the following shall be accounted for as 
prior period adjustments and excluded 
from the determination of net income for 
the current yean 

(1) Correction of an error in the 
financial statements of a prior year. 

(2) Adjustments that result from 
realization of income tax benefits of pre- 
acquisition operating loss carryforwards 
of purchased subsidiaries. 

B. All other items of profit and loss 
recognized during the year shall be 
included in the determination of net 
income for that year, 

(d) in the respective titles for 
Instructions 8.12,14 and IS. by inserting 
the parenthetical "(Major Utility)" at the 
end of each title; 

(e) in paragraph G of Instruction 17, 
by removing the words "Account 283, 
Accumulated Deferred Income Taxes— 
Other" and inserting, in their place, the 
words "Account 282, Accumulated 
Deferred Income Taxes—Other 
Property”, and by removing the words 
“Account 283" and inserting, in their 
place, the words "Account 282". 

(0 by adding new Instructions 19 and 
20, following Instruction 18. to read as 
follows: 


19. Criteria for Classifying Leases 

A. If at its inception a lease meets one 
or more of the following criteria, the 
lease shall be classified as a capital 
lease. Otherwise, it shall be classified as 
an operating lease. 

(1) The lease transfers ownership of 
the property to the lessee by the end of 
the lease term. 

(2) The lease contains a bargain 
purchase options. 

(3) The lease term is equal to 75 
percent or more of the estimated 
economic life of the leased property. 
However, if the beginning of the lease 
term falls within the last 25 percent of 
the total estimated economic life of the 
leased property, including earlier years 
of use. this criterion shall not be used for 
purposes of classifying the lease. 

(4) The present value at the beginning 
of the lease term of the minimum lease 
payments, excluding that portion of the 
payments representing executory costs 
such as insurance, maintenance, and 
taxes to be paid by the lessor, including 
any profit thereon, equals or exceeds 90 
percent of the excess of the fair value of 
the leased property to the lessor at the 
inception of the lease over any related 
investment tax credit retained by the 
lessor and expected to be realized by 
the lessor. However, if the beginning of 
the lease term falls within the last 25 
percent of the total estimated economic 
life of the leased property, including 
earlier years of use. this criterion shall 
not be used for purposes of classifying 
the lease. The lessee utility shall 
compute the present value of the 
minimum lease payments using its 
incremental borrowing rate, unless (A) it 
is practicable for the utility to learn the 
implicit rate computed by the lessor, and 
(B) the implicit rate computed by the 
lessor is less than the lessee's 
incremental borrowing rate, if both of 
those conditions are met, the lessee 
shall use the implicit rate. 

B. If at any time the lessee and lessor 
agree to change the provisions of the 
lease, other than by renewing the lease 
or extending its terms in a manner that 
would have resulted in a different 
classification of the lease under the 
criteria in paragraph A had the changed 
terms been in effect at the inception of 
the lease, other revised agreement shall 
be considered as a new agreement over 
its terms, and the criteria in paragraph A 
shall be applied for purposes of 
classifying the new lease. Likewise, any 
action that extends the lease beyond the 
expiration of the existing lease term, 
such as the exercise of a lease renewal 
option other than those already included 
in the lease term, shall be considered as 
a new agreement and shall be classified 


according to the above provisions. 
Changes in estimates (for example, 
changes in estimates of the economic 
life or of the residual value of the leasod 
property) or changes in circumstances 
(for example, default by the lessee) shall 
not give rise to a new classification of a 
lease for accounting purposes. 

20. Accounting for Leases 

A. All leases shall be classified as 
either capital or operating leases. 

B. The utility shall record a capital 
lease as an asset in account 101.1, 
Property under Capital Leases (or 
account 121. Nonutility Property, if 
appropriate), and an obligation in 
account 227, Obligations under Capital 
Leases—Noncurrent or account 243. 
Obligations under Capital Leases— 
Current, at an amount equal to the 
present value at the beginning of the 
lease term of minimum lease payments 
during the lease term, excluding that 
portion of the payments representing 
executory costs such as insurance, 
maintenance, and taxes to be paid by 
the lessor, together with any profit 
thereon. However, il the amount so 
determined exceeds the fair value of the 
leased property at the inception of the 
lease, the amount recorded as the asset 
and obligation shall be the fair value. 

C. Rental payments on all leases shall 
be charged to rent expense as they 
become payable. 

D. For a capital lease, for each period 
during the lease term, the amounts 
recorded for the asset and obligation 
shall be reduced by an amount equal to 
the portion of each lease payment that 
would have been allocated to the 
reduction of the obligation, if the 
payment had been treated as a payment 
on an installment obligation (liability) 
and allocated between interest expense 
and a reduction of the obligation so as 
to produce a constant periodic rate of 
interest on the remaining balance. 

4. The Electric Plant Instructions of 
Part 101 are amended as follows: 

(a) in the title of Instruction 1. by 
inserting the parenthetical "(Major 
utilities}" following the word 
"Accounts", and adding a new 
paragraph D. following paragraph C, to 
read as follows: 

D. Plant acquired by lease which 
qualifies as capital lease property under 
Genera] Instruction 19. Criteria for 
Classifying Leases . shall be recorded in 
Account 101.1 Property under Capital 
Leases. 

(b) in paragraph A of Instruction 2, by 
removing the words "by the utility." and 
inserting, In their place, the words "by 
the utility, except for property acquired 
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by lease which qualifies as capital lease 
property under General Instruction 19. 
Criteria for Classifying Leases , and is 
recorded in Account 101.1, Property 
under Capital Leases.'*; 

(c) by amending Instruction 3 as 

follows: 

(1) by removing the words "The cost 
of construction" and inserting, in their 
place, the words "A. For Major utilities, 
the cost of construction"; 

(2) by adding, following paragraph A 
in instruction 3, a new paragraph B to 
read as follows; 

B For Nonmajor utilities, the cost of 
construction of property chargeable to 
the electric plant accounts shall include, 
where applicable, the cost of labor 
materials and supplies; transportation; 
work done by others for the utility; 
injuries and damages incurred in 
construction work; privileges and 
permits; special machine service; 
allowance for funds used during 
construction, not to exceed without prior 
approval of the Commission, amounts 
computed in accordance with the 
formula prescribed in paragraph (a) of 
subparagraph (17) above; training costs; 
and such portion of general engineering, 
administrative salaries and expenses, 
insurance, taxes, and other analogous 
items as may be properly includable in 
construction costs. (See Operating 
F.xpense Instruction 4.) The rates and 
balances of short- and long-term debt 
preferred stock, common equity and 
construction work in progress shall be 
determined as prescribed in paragraph 

(b) of subparagraph (17) above. 

(3) in subparagraph (3), by removing 
from the note the words "$50 or less" 
and inserting, in their place, the words 

$500 or less," 

(4) by adding a new subparagraph 
(20), following subparagraph (19), to 
read as follows; 

(20) "Studies" includes the costs of 
studies such as nuclear operational, 
safety, or seismic studies or 
environmental studies mandated by 
regulatory bodies relative to plant under 
construction. Studies relative to 
facilities in service shall be charged to 
account 183, Preliminary Survey and 
Investigation Charges. 

(5) in subparagraph 17, by inserting 
the parenthetical "(Major and Nonmajor 
Utilities)" following the words "during 

Construction"; 

(6) in subparagraph 19 of Instruction 3, 
by inserting the parenthetical "(Major 
and Nonmajor Utilities)" following the 
words " "Training Costs" "; 

(d) in paragraph C of Instruction 4, by 
removing the words "The records 
supporting" and inserting, in their place. 


the words "for Major utilities, the 
records supporting"; 

(e) in paragraph A of Instruction 8, by 
adding a sentence 8t the end of the 
paragraph to read "The provisions of 
this paragraph are applicable to 
property leased under either capital 
leases or operating leases."; 

(f) in paragraph H of Instruction 7, by 
removing from the parenthetical the 
words "See account 111" and inserting, 
in their place, the words "For Major 
utilities, see account 111,"; and by 
inserting in the parenthetical the words 
"for Nonmajor utilities, see account 404" 
immediately following the words 
"Limited-Term Electric Plant"; 

(g) in paigaraph H of Instruction 8 by 
inserting the parenthetical "(Major 
Utilities)" at the end of the following 
items: 2. 8.11.12.18.19. 27, 28. 31. 34. 35, 
38. 39. 40. 41. 43, 44. 46, 48. 51, 52. 54, 57, 
59. 60. 61. 63. 64, 65. and 66; 

(h) in paragraph B of Instruction 9. by 
removing from the parenthetical the 
words "$50 or less" and inserting, in 
their place, the words "$500 or less"; 

(i) in paragraph D of Instruction 9. by 
removing the words "The utility shall" 
and inserting, in their place, the words 
"In the case of Nonmajor utilities, the 
utility shall furnish the Commission with 
full particulars of and justification for 
any test or experimental run extending 
beyond a period of 30 day9. In the case 
of Major utilities, the utility shall"; 

(j) in paragraph F of Instruction 10, by 
inserting the parenthetical "(Account 
110, Accumulated Provision for 
Depreciation and Amortization of 
Electric Utility Plant, in the case of 
Nonmajor utilities)" following the words 
"Electric Plant in Service"; and by 
inserting the parenthetical "(Account 
110 for Nonmajor utilities)" following 
the words "to Account 108"; 

(k) in paragraph G of Instruction 10. 
by removing the words "The accounting 
for" and inserting, in their place, the 
words "In the case of Major utilities, the 
accounting for"; 

(l) in paragraph C of Instruction 10, by 
removing the words "Each utility" and 
inserting, in their place, the words "In 
the case of Major utilities, each utility"; 

(m) in respective titles to Instructions 
15 and 16. by inserting the parenthetical 
"(Major utilities)" at the end of each 
title. 

5. The Operating Expense Instructions 
of Part 101 are amended by inserting, in 
the title to Instruction 1. the 
parenthetical "(Major Utilities)" at the 
end of the title. 

8. The Balance Sheet Chart of 
Accounts and Balance Sheet Accounts 
of Part 101 are amended in the following 
accounts by inserting the parenthetical 


"(Major only)" at the end of the titles of 
the following accounts: accounts 103, 

106,108, 111, 115,120.1-120 5,123.123.1, 
125-128,131-135.151-153,155-157,163, 
171-173,183,184,185,188, 202, 203, 205- 
209, 210, 216,1. 222, 238 and 239-241. 

7. The Balance Sheet Chart of 
Accounts of Part 101 is amended as 
follows: 

(a) by inserting a new account 101.1. 
following account 101, to read "101.1 
Property under Capital Leases"; 

(b) by inserting a new account 103.1, 
following account 103, to read "103.1 
Electric plant in process of 
reclassification (Nonmajor only)"; 

(c) in account 110, by removing the 
words "110 (Reserved!" and inserting, in 
their place, the words'TIO. Accumulated 
provision for depreciation and 
amortization of electric utility plant 
(Nonmajor only)": 

(d) by inserting a new account 130. 
preceding account 131 to read "130 Cash 
and working funds (Nonmajor only)"; 

(e) by inserting a new account 129 
following account 128, to read "129 
Special funds (Nonmajor only)"; 

(f) by redesignating account 182 as 
account 182.1 and inserting a new 
account 182.2, directly following account 
182.1, to read "182.2, Unrecovered Plant 
and Regulatory Study Costs"; 

(g) by removing account 214 in its 
entirety; 

(h) by inserting a new account 218, 
following account 217, to read "218 
Noncorporate proprietorship INonmajor 
only)"; 

(i) By removing the caption "9. 
OPERATING RESERVES" and by 
removing accounts 261, 262, 263, and 
265; 

(j) By redesignating caption 8 as 
caption 9 and caption 7 as caption 8 and 
inserting a new caption 7 to read "7. 
Other Noncurrent Liabilities"; 

(k) By inserting, after account 226, the 
following new accounts: 

227 Obligations under Capital Leases— 
Noncurrent 

228.1 Accumulated Provision for Property 
Insurance 

228.2 Accumulated Provision for Injuries 
and Damages 

228.3 Accumulated Provision for Pensions 
and Benefits 

228.4 Accumulated Miscellaneous 
Operating Provisions 

229 Accumulated Provision for Rate 
Refunds 

(l) By inserting a new account 243 
following Account 242, to read "243 
Obligations under Capital Leases— 
Current". 

8. The Balance Sheet Accounts of Pan 
101 are amended as follows: 
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(a) By adding a new account 101.1, 
following account 101. to read as 
follows: 

101.1 Proparty Under Capital teases. 

A. This account shall include the 
amount recorded under capital leases 
for plant leased from others and used by 
the utility in its utility operations. 

B. The electric property included in 
this account shall be classified 
separately according to the detailed 
accounts (301 to 399) prescribed for 
electric plant in service. 

C. Records shall be maintained with 
respect to each capital lease reflecting: 
(a) Name of lessor, (b) basic details of 
lease, (c) terminal date, (d) original cost 
or fair market value of property leased, 
(e) future minimum lease payments, (f) 
executory costs, (g) present value of 
minimum lease payments, (h) the 
amount representing interest and the 
interest rate used, and (ij expenses paid. 

(b) In paragraph C of account 105. by 
removing the words "notify the 
Commission of such condition and 
request approval of journal entries to 
remove such property from this 
account" and adding, in their place, 
new text to read as follows: 

request Commission approval of journal 
entries to remove such property from 
this account when the original cost of 
the property is $100,000 or more, prior to 
their being recorded. For individual 
properties with an original cost of less 
than $100,000, the company shall file 
with the Commission, on an annual 
basis, journal entires reflecting the 
removal of such property from this 
account. Such filings shall include the 
description and original cost of 
individual properties removed from this 
account, the accounts charged upon 
removal, and whether 8ny associated 
gains or losses were realized upon 
disposition of such property. 

(c) in account 110, by removing the 
word "(Reserved)"; 

(d) by removing the following 
accounts (including text) 281, 282. 283, 
and 2G5; 

(e) in account 121, by redesignating 
paragraph B as C and inserting a new 
paragraph B to read as follows: 

121 NonvtMty Property. 

A. * * * 

B. This account shall also include the 
amount recorded under capital leases 
for property leased from others and used 
by the utility in its nonutility operations. 
Records shall be maintained with 
respect to each lease reflecting: (a) 

Name of lessor, (b) basic details of 
lease, (c) terminal date, (d) original cost 
or fair market value of property leased. 


(e) future minimum lease payments, (f) 
executory coats, (g) present value of 
minimum lessee payments, (h) the 
amount representing interest and the 
interest rate used, and (i) expenses paid. 

(f) in paragraph A of account 154, by 
inserting, following the words 
"maintenance purposes.", the sentence 
"For Nonmajor utilities, this account 
shall include the cost of fuel on hand 
and unapplied materials and supplies 
(except meters and house regulators)." 
and removing the words "It shall 
include" and inserting, in their place, the 
words "For both Major and Nonmajor 
utilities, it shall include"; 

(g) in account 154. by inserting a new 
paragraph C to read as follows: 

C. For Nonmajor utilities, inventories 
of materials, supplies, fuel, etc., shall be 
taken'at least annually and the 
necessary adjustments shall be made to 
bring this account into agreement with 
the actual inventories. In effecting the 
adjustments, large differences which 
can be assigned to important classes of 
materials shall be equitably adjusted 
among the accounts to which such 
classes of materials have been charged 
since the previous inventory. Other 
differences shall be equitably 
apportioned among the accounts to 
which materials have been charged. 

(h) in account 154. by removing the 
NOTE (including the text) and inserting, 
in its place, NOTES A and B to read as 
follows: 

Note A—Where expenses applicable to 
materials purchased cannot be directly 
assigned to particular purchases, they may be 
charged to a stares expense clearing account 
(account 163. Stores Expense Undistributed, 
in the case of Major utilities), and distributed 
therefrom to the appropriate account. 

Note B. —(Nonmajor utilities: W'hen 
materials and supplies are purchased for 
immediate use. they need not be carried 
through this account but may be charged 
directly to the appropriate utility plant or 
expense account. 

(i) by redesignating account 182 as 
account 182.1 and inserting, following 
account 182.1, an account 182.2 to read 
as follows: 

182.2 Unrecovered Plant and Regulatory 
Study Costs. 

A. This account shall include: (1) 
Nonrecurring costs of studies and 
analyses mandated by regulatory bodies 
related to plants In service, transferred 
from account 183. Preliminary Survey 
and Investigation Charges, and not 
resulting in construction; and (2) when 
authorized by the Commission, 
significant unrecovered costs of plant 
facilities where construction haB been 


cancelled or which have been 
prematurely retired. 

B. This account shall be credited and 
account 407, Amortization of Property 
Losses, Unrecovered Plant and 
Regulatory Study Costs, shall be debited 
over the period specified by the 
Commission. 

C. Any additional costs incurred, 
relative to the cancellation or premature 
retirement, may be included in this 
account and amortized over the 
remaining period of the original 
amortization period. Should any gains or 
recoveries be realized relative to the 
cancelled or prematurely retired plant, 
such amounts shall be used to reduce 
the unamortized amount of the costs 
recorded herein. 

D. In the event that the recovery of 
costs included herein is disallowed in 
the rate proceedings, the disallowed 
costs shall be charged to account 426.5, 
Other Deductions, in the year of such 
disallowance. 

(j) in account 183, by redesignating 
paragraph B as paragraph C and 
inserting a new paragraph B to read as 
follows: 

B. This account shall also include 
costs of studies and analyses mandated 
by regulatory bodies related to plants in 
service. If construction results from such 
studies, this account shall be credited 
and the appropriate utility plant account 
charged. If the studies do not culminate 
in construction, such costs shall be 
charged to account 182.2, Unrecovered 
Plant and Regulatory Study Costs. The 
costs of such studies relative to plant 
under construction shall be included 
directly in account 107. Construction 
Work in Progress—Electric. 

(k) in subparagraph A of account 186. 
by removing the words 'This account 
shall" and inserting, in their place, the 
words "For Major utilities, this account 
shall"; 

(l) In account 186. by revising 
paragraphs A and B. redesignaling 
paragraph B as paragraph C and adding 
new paragraph B to read as follows: 

186 Miscellaneous deferred debits. 

A. For Major utilities, this account 
shall include all debits not elsewhere 
provided for, such as miscellaneous 
work in progress, and unusual or 
extraordinary expenses, not included in 
other accounts, which are in process of 
amortization and items the proper final 
disposition of which is uncertain. 

B. For Nonmajor utilities, this account 
shall include the following classes of 
items: 

(1) Expenditures for preliminary 
surveys, plans, investigations, etc., made 
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for the purpose of determining the 
feasibility of utility projects under 
contemplation. If construction results, 
this account shall be credited with the 
amount applicable thereto and the 
appropriate plsnt accounts shall be 
charged with an amount which does not 
exceed the expenditures which may 
tfasonobly be determined to contribute 
directly and immediately and without 
duplication to plant. If the work is 
abandoned, the charge shall be to 
6ccount 420,5. Other Deductions, or to 
the appropriate operating expense 
accounts. 

(2) Undistributed balances in clearing 
accounts at the date of the balance 
sheet. Balances in clearing accounts 
shall be substantially cleared not later 
than the end of the calendar year unless 
irems held therein relate to a future 
period 

(3) Balances representing 
expenditures for work in progress other 
than on utility plant. This includes 
jobbing and contract work in progress. 

(4) Other debit balances, the proper 
final disposition of which is uncertain 
and unusual or extraordinary expenses 
not included in other accounts, which 
are in process of being written off. 

(C) For both Major and Nonmajor 
utilities, the records supporting the 
entries to this account shall be so kept 
that the utility can furnish full 
information as to each deferred debit 
included herein. 

(m) in paragraph A of account 190, by 
removing the word "or" preceding the 
v.ords “account 411.2," and by removing 
the word "Deductions" and inserting, in 
its place, the words "Deductions or 
account 411.3, Provision for Deferred 
Income Taxes—Credit, Rate Refunds"; 

(n) in paragraph B of account 190, by 
removing the word "or" preceding the 
words "account 410.2", by removing the 
word "Deductions" and inserting, in its 
place, the words "Deductions, or 
account 410.3, Provision for Deferred 
Income Taxes. Rate Refunds", and by 
removing the words "or 410.2" and 
inserting, in their place, the words "410.2 
or 410.3": 

(o) in the Note to account 204, by 
inserting the parenthetical "(for 
Nonmajor utilities, account 211, 
Miscellaneous Paid-In Capital)" 
immediately following the words 

Premium on Capital Stock". 

(p) in account 211, by revising the text, 
redesignating the Note as Note A, and 
adding a new Note B to read as follows: 

211 Miscellaneous PoMHn Capital. 

This account shall include the balance 
of all other credits for paid-in capital 
which are not properly includible in the 


foregoing accounts. (In the case of 
Nonmajor companies, this account shall 
be kept so as to show the source of the 
credits includible herein. 

Items (Nonmajor only) 

1. Premium received on original issues of 
capital stock. 

Z Donations received from stockholders or 
reduction of debt of the utility, and the cash 
value of other assets received as a donation. 

3. Reduction in part or stated value of 
capital stock. 

4. Gain on resale or cancellation of 
reaquired capital stock. 

Noto A.—(Major utilities] Amounts 
included in capital surplus at the effective 
date of this system of accounts which cannot 
be classified as to the source thereof shall be 
included in this account. 

Note B.—(Nonmajor utilities) Premium on 
capital stock shall not be set off against 
expenses. Further, a premium received on an 
issue of a certain class or series of stock shall 
not be set of! against expense of another 
issue of the same class or series. 

(q) by removing account 214 in its 
entirety. 

(r) by adding, following account 220, 
new accounts 227, 228.1, 228 2. 228.3, 
228.4 and 229 to read as follows: 

227 Obligations Under Capitol Leas os— 
Noncurrent 

This account shall include the portion 
not due within one year, of the 
obligations recorded for the amounts 
applicable to leased property recorded 
as assets in account 101.1, Property 
under Capital Leases, or account 121. 
Nonutility Property. SPECIAL 
LNSTRUCTION for Accounts 228.1 thru 
229. 

No amounts shall be credited to these 
accounts unless authorized by a 
regulatory authority or authorities to be 
collected in a utility's rate levels. 

228.1 Accumulated Provision for Property 
Insurance. 

A. This account shall include amounts 
reserved by the utility for losses through 
accident, fire, flood, or other hazards to 
its own property or property leased from 
others, not covered by insurance. The 
amounts charged to account 924, 

Property Insurance, or other appropriate 
accounts to cover such risks shall be 
credited to this account. A schedule of 
risks covered shall be maintained, giving 
a description of the property involved, 
the character of the risks covered and 
the rates used. 

B. Charges shall be made to this 
account for losses covered, not to 
exceed the account balance. Details of 
these charges shall be maintained 
according to the year the casualty 
occurred which gave rise to the loss. 


228.2 Accumulated Provision tor Injuries 
end Damages. 

A. This account shall be credited with 
amounts charged to account 925. Injuries 
and Damages, or other appropriate 
accounts, to meet the probable liability, 
not covered by insurance, for deaths or 
injuries to employees and others and for 
damages to property neither owned nor 
held under lease by the utility. 

B. When liability for any injury or 
damage is admitted by the utility either 
voluntarily or because of the decision of 
a court or other lawful authority, such as 
a workmen's compensation board, the 
admitted liability shall be charged to 
this account and credited to the 
appropriate current liability account. 
Details of these charges shall be 
maintained according to the year and 
casualty occurred which gave rise to the 
loss. 

Note.—Recoveries or reimbursement* for 
losses charged to this account ahull be 
credited hereto; the cost of repairet to 
property of others if provided for herein shall 
be charged to this account 

228.3 Accumulated Provision for Pensions 
and Benefits. 

A. This account shall include 
provisions made by the utility and 
amounts contributed by employees for 
pensions, accident and death benefits, 
savings, relief, hospital and other 
provident purposes, where the funds are 
included in the assets of the utility either 
in general or in segregated fund 
accounts. 

B. Amounts paid by the utility for the 
purposes for which this liability is 
established shall be charged hereto. 

C. A separate account shall be kept 
for each kind of provision included 
herein. 

Note.—If employee pension or benefit plan 
funds arc nol included among the assets of 
the utility but are held by outside trustees, 
payments into such funds, or accruals 
therefore, shall not be included in this 
account 

228.4 Accumulated Miscellaneous 
Operating Provisions. 

A. This account shall include all 
operating provisions which are not 
provided for elsewhere. 

B. This account shall be maintained in 
such manner as to show the amount of 
each separate provision and the nature 
and amounts of the debits and credits 
thereto. 

Notes.—This account includes only 
provisions as may be created for operating 
purposea and does nol Include any 
reservations of income the credits for which 
should be carried in account 215, 
Appropriated Retained Earnings. 
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229 Accumulated Provision for Rate 
Refunds. 

A. This account shall be credited with 
amounts charged to Account 414.2. 
Provision for Rate Refunds, to provide 
for estimated refunds where the utility is 
collecting amounts in rates subject to 
refund. 

B. When a refund of any amount 
recorded In this account is ordered by a 
regulatory authority, such amount shall 
be charged hereto and credited to 
account 242, Miscellaneous Current and 
Accrued Liabilities. 

(b) in paragraph B of account 238, by 
removing the sentence “However, if 
such corrections are so large as to 
seriously distort current expenses, see 
General Instruction 7.1/'; 

(t) in account 242. by inserting at the 
end of the text the following: 

Items (Nonmajor only) 

1. Dividends declared but not paid. 

2 Matured long-term debt. 

3. Matured interest. 

4. Taxes collected through payroll 
deductions or otherwise pending transmittal 
to the proper taxing authority. 

(u) by adding a new account 243. 
following account 242, to read as 
follows: 

243 Obligations Under Capital Leases— 
Current 

This account shall include the portion, 
due within one year, of the obligations 
recorded for the amounts applicable to 
leased property recorded as assets in 
account 101.1, Property under Capital 
Leases, or account 121. Nonutility 
Property. 

(v) in account 282, by removing 
paragraph D in its entirety, and 
redesignating paragraph E as paragraph 
D. 

9. The Electric Plant Chart of 
Accounts and the Electric Plant 
Accounts of Part 101 are amended by 
inserting in the following account the 
parenthetical “(Major only)" at the end 
of the titles of accounts 320. 321, 322. 

323, 324. and 325. 

10. The Electric Plant Accounts of Part 
101 are amended as follows: 

(a) in subparagraph C of account 302 
and subparagraph B of account 303, by 
inserting the parenthetical "(for 
Nonmajor utilities, account 110, 
Accumulated Provision for Depreciation 
and Amortization of Electric Plant)" 
following the words "Electric Utility 
Plant"; 

(b) in accounts 330. 331, 332, and 335 
by removing the words "It shall also" 
and inserting, in their place, the words 
"For Major utilities, It shall also"; 

(c) in the NOTE of account 368, by 
inserting the parenthetical "(for 


Nonmajor utilities, account 561, Line and 
Station Labor or account 582, Line and 
Station Supplies and Expenses)," 
following the words "Underground Line 
Expenses"; 

(d) in Note B of account 370. by 
inserting the parenthetical "(for 
Nonmajor utilities, account 558, Meter 
Expenses)" follow ing the words “Meter 
Expenses"; 

(e) in Note A of account 372, by 
inserting the parenthetical "(for 
Nonmajor utilities, account 567, 
Customer Installations Expenses)" 
immediately following the words 
"Customer Installations Expenses". 

11. The Income Chart of Accounts and 
the Income Accounts of Part 101 are 
amended by inserting the parenthetical 
"(Major only)" at the end of the title of 
account 418.1. 

12. The Income Chart of Accounts of 
Part 101 is amended as follows: 

(a) by removing the title of Account 
407 and inserting, in its place the title 
"Amortization of Property Losses. 
Unrecovered Plant and Regulatory 
Study Costs"; 

(b) by removing, the reference to 
account 411.3 (Reserved) redesignating 
account 414 as account 414.1 and by 
adding, following new account 414.1, 
new headings and references to 
accounts 414.2,410.3 and 411.3 to read 
as follows: 

Net utility operating Income before 
provision for rate refunds. Rate refunds. 

410 3 Provision for Deferred Income Taxes, 
Rate Refunds. 

411 3 Provision for Deferred Income 
Tuxes—Credit. Rate Refunds. Rate 
refunds after taxes. 

414.2 Provision for rate Refunds. 

Net utility operating income after provision 
for rate refunds. 

13. The Income Accounts of Part 101 
are amended as follows: 

(a) in account 407, by removing the 
account title and inserting, in its place, 
the title "Amortization of Property 
Losses, Unrecovercd Plant and 
Regulatory Study Costs" and removing 
the words "account 182, Extraordinary 
Property Losses" and inserting, in their 
place, the words "account 182,1, 
Extraordinary Property Losses, and 
account 182.2, Unxecovered Plant and 
Regulatory Study Costs"; 

(b) in the Special Instructions 
following account 410, by removing the 
words "Accounts 410.1,410.2, 411.1, and 

411.2, " and inserting, in their place, the 
words "Accounts 410.1, 410.2, 410.3, 

411.1.411.2, and 411.3,"; 

(c) in paragraph A of the Special 
Instructions following account 410, by 
removing the words "and 410.2“ and 
inserting in their place, the words "410.2 
and 410.3", and by removing the words 


"or 411.2" and inserting, in their place, 
the words "411.2 or 411.3"; 

(d) in paragraph B of the Special 
Instructions following account 410, by 
removing the words "and 411.2" and 
inserting, in their place, the words "411.2 
and 411.3", and by removing the words 
"or 410.2" and inserting, in their pluce, 
the words "410.2 or 410.3"; 

(e) by adding, following account 410.2, 
new account 410.3 to read as follows: 

410.3 Provision for Deferred Income Taxes, 
Rate refunds. 

This account shall include the 
amounts of those deferrals of taxes and 
allocations of deferred taxes which 
relate to rate refunds. 

(f) by removing the reference to 
account 411.3 (Reserved] and inserting, 
in its place, the following: 

411.3 Provision for Deferred Income Taxes— 
Credit, Rate Refunds. 

This account shall include the 
amounts of those allocations of deferred 
taxes and deferrals of taxes, credit, 
which relate to rate refunds. 

(g) by redesignating account 414 as 
account 414.1 and adding a new account 

414.2, following account 414.1, to read as 
follows: 

414.2 Provision for Rate Refunds. 

A. This account shall be charged with 
provisions for the estimated pretax 
effects on net income of the portions of 
amounts being collected subject to 
refund which are estimated to be 
required to be refunded. Such provisions 
shall be credited to account 229, 
Accumulated Provision for Rate 
Refunds. 

B. This account shall also be charged 
with amounts refunded when such 
amounts have not previously been 
accrued. 

C. Income tax effects relating to the 
amounts recorded in this account shall 
be recorded in account 411.3, Provision 
for Deferred Income Taxes—Credit, 

Rate Refunds, as appropriate, 

(h) in account 425, by removing Items 
2 and 3. and inserting, in their place, a 
new Item 2 to read "2. Other 
miscellaneous amortization charges 
allowed to be included in this account 
by the Commission." 

(i) in account 428.5. by adding a new 
Item 5, directly following Item 4, to read 
as follows: 

5. Costs of preliminary abandonment 
costs recorded in accounts 1821. 
Extraordinary Property Losses, and 

182.2, Unrecovered Plant and Regulatory 
Study Costs, not allowed to be 
amortized to account 407, Amortization 
of Property Losses, Unrecovered Plant 
and Regulatory Study Costs. 










Federal Register / Vol. 48, No. 198 / Wednesday, October 12, 1963 / Proposed Rules 


(j) in account 434. by removing the 
words "nontypical, noncustomary, 
infrequently recurring gains/* and 
inserting, in their place, the words 
"gains of unusual nature and infrequent 
occurrence,"; 

(k) in account 435, by removing the 
words "nontypical, noncustomary, 
infrequently recurring losses/’ and 
inserting, in their place, the words 
"losses of unusual nature and infrequent 
occurrence.", 

14. The Retained Earnings Accounts of 
Part 101 are amended by removing the 
text of account 439 and inserting, in its 
place, the following: 

439 Adjustments to Retained Earnings. 

A. This account shall, with prior 
Commission approval, include 
significant nonrecurring transactions 
accounted for as prior period 
adjustments, as follows: 

(l) Correction of an error in the 
financial statements of a prior year. 

(2) Adjustments that result from 
realization of income tax benefits or pre¬ 
acquisition operating loss carryforwards 
of purchased subsidiaries. 

B. All other items of profit and loss 
recognized during a year shall be 
included in the determination of net 
income for that year. 

15. The Operating Revenue chart of 
Accounts and Operating Revenue 
Accounts of Part 101 are amended by 
inserting the parenthetical “(Major 
only)’* at the end of the titles of accounts 
445 and 44a 

ia The Operating Revenue Chart of 
Accounts of Part 101 are amended by 
inserting an account 449. following 
account 448. to read **449 Other sales 
(Nonmajor only)**. 

17. The Operating Revenue Accounts 
of Part 101 are amended by inserting an 
account 449, following account 448, to 
read as follows: 

449 Other sales. 

A. This account shall include 
revenues for electricity supplied which 
are not provided for elsewhere. 

B. Records shall be maintained so as 
to show the quantity of electricity sold 
and the revenues received from each 
customer. 

18, This account shall include 
revenues for electricity supplied which 
are not provided for elsewhere. * 

B. Records shall be maintained so as 
*o show the quantity of electricity sold 
and the revenues received for each 
customer. 

18. The Operations and Maintenance 
r xpense Chart of Accounts and the 
Operation and Maintenance Expense 
Accounts are Amened by inserting in 


the following accounts the parenthetical 
**(Major only)'* at the end of each title of 
accounts 502, 505, 506, 510, 511, 512, 513, 
514. 517-532. 537-539, 541-545, 546. 549. 
551-554, 556, 561-566, 506-573. 581-584. 
590-594. 901, 905, 907-913. 916. 

19. The Operation and Maintenance 
Expense Chart of Accounts of Part 101 is 
amended as follows: 

(a) By inserting an account 508, 
following account 507. to read '*508 
Operation supplies and expenses 
(Nonmajor only)'*; 

(b) By inserting an account 515, 
following account 514. to read “515 
Maintenance of steam production plant 
(Nonmajor only)*'; 

(c) By inserting an account 540.1, 
following account 540. to read "540.1 
Operation supplies and expenses 
(Nonmajor only)"; 

(d) By inserting an account 545.1, 
directly following account 545, to read 
"545,1 Maintenance of hydraulic 
production plant (Nonmajor only)"; 

(e) By inserting an account 550.1, 
following account 550, to read "550.1 
Operation supplies and expenses 
(Nonmajor only)'*; 

(f) By inserting an account 554.1, 
following account 554, to read "554.1 
Maintenance of other power production 
plant (Nonmajor only)’*; 

(g) By inserting an account 567.1, 
following account 567, to read "567.1 
Operation supplies and expenses 
(Nonmajor only)"; 

(h) By inserting an account 574, 
following account 573. to read as follows 
"574 Maintenance of transmission plant 
(Nonmajor only)”; 

(i) By inserting an account 561.1, 
directly following account 581, to read 
* 581.1 Line and station expenses 
(Nonmajor only)"; 

(j) By inserting an account 592.1, 
following account 592, to read "592.1 
Maintenance of structures and 
equipment (Nonmajor only)"; 

(kj By inserting an account 594.1, 
following account 594. to read *'594.1 
Maintenance of lines (Nonmajor only)"; 

(l) By inserting an account 906. 
preceding account 907, to read "906 
Customers service and informational 
expenses (Nonmajor only)"; 

(m) By inserting an account 917. 
following account 916. to read '*917 
Sales expenses (Nonmajor only)"; and 

(n) By redesignating account 932 as 
account 933 and inserting a new account 
932, following account 931. to read "932 
Transportation expenses (Nonmajor 
only)." 

20. The Operation and Maintenance 
Expense Accounts of Part 101 are 
amended as follows: 

(a) in account 500. by revising and 
redesignating the current text as 
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paragraph A and adding a new 
paragraph B to read as follows: 

500 Operation supervision and 
engineering 

A. For Major Utilities, this account 
shall include the cost of labor and 
expenses incurred in the general 
supervision and direction of the 
operation of steam power generating 
stations. Direct supervision of specific 
activities, such as fuel handling, boiler 
room operations, generator operations, 
etc., shall be charged to the appropriate 
account (See operating expense 
instruction 1.) 

B. For Nonmajor utilities, this account 
shall include the cost of supervision and 
labor in the operation of steam power 
generating stations. 

Items (Nonmajor only) 

Boiler Room Labor 

1. Supervising steam production. 

2. Operating fuel conveying, storage, 
weighing and processing equipment within 
boiler plant. 

3. Operating boiler and boiler auxiliary 
equipment. 

4. Operating boiler feed water purification 
and treatment equipment 

5. Operating ash collecting and disposal 
equipment located inside the plant 

6. Operating boiler plant electrical 
equipment. 

7. Keeping boiler plant log and records and 
preparing reports on boiler plant operations. 

8. Testing boiler water. 

9. Testing, checking, and adjusting meters, 
gauges, and other instruments in boiler plant 

10. Cleaning boiler plant equipment when 
not incidental to maintenance work. 

11. Repacking glands and replacing gauge 
glasses where the work involved Is of a minor* 
nature and is performed by regular operating 
crews. Where the work la of a major 
character such as that performed on high 
pressure boilers the item should be 
considered as maintenance. 

Electric Plant Labor 

12. Supervising electric production. 

13. Operating turbines, engines, generators 
and exciters. 

14. Operating condensers, circulating water 
systems, and other auxiliary apparatus. 

15. Operating generator cooling system. 

18. Operating lubrication and oil control 

system, including oil purification. 

17. Operating switchboards, switch gear 
and electric control, and protective 
equipment. 

18. Keeping electric plant log and records 
and preparing reports on electric plant 
operations. 

19. Testing, checking and adjusting meters, 
gauges, and other instruments, relays, 
controls, and other equipment in electric 
plant. 

20. Cleaning electric plant equipment when 
not incidental to maintenance work. 

21. Repacking glands and replacing gauge 
glasses. 

Miscellaneous labor 
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22. General clerical and stenographic work 
at plant. 

23. Guarding and patrolling plant and yard. 

24. Building service. 

25. Care of grounds including snow 
removal, cutting grass, etc. 

26. Miscellaneous labor. 

(b) in account 501. by inserting the 
following: 

(1) Ihe parenthetical "(for Nonmajor 
utilities, appropriate fuel accounts 
carried under account 154, Plant 
Materials and Operating Supplies)'* 
immediately following the words 
"account 151, Fuel Stock*' in the first 
sentence of paragraph B.; 

(2) the parenthetical “(for Nonmajor 
utilities, appropriate subaccount of 
account 154, Plant Materials and 
Operating Supplies)” immediately 
following the words “account 152, Fuel 
Stock Expenses Undistributed” in the 
second sentence of paragraph B. and; 

(3) in items 7 and 8, by inserting the 
parenthetical “(Major only)” after the 
words “unloading point”; 

(c) in account 535, by revising and 
redesignating the current text as 
paragraph A. and by adding a new 
paragraph B and new Items section, 
following paragraph B. to read as 
follows: 

535 Operation supervision and 
engineering. 

A. For Major utilities, this account 
shall include the cost of labor and 
expenses incurred in the general 
supervision and direction of the 
operation of hydraulic power generating 
stations. Direct supervision of specific 
activities, such as hydraulic operation, 
generator operation, etc., shall be 
charged to the appropriate account (See 
operating expense instruction 1). 

B. For Nonmajor utilities, this account 
shall include the cost of supervision and 
labor in the operation hydraulic power 
generating stations. 

Ilema (Nonmajor Only) 

Hydraulic Labor 

1. Supervising hydraulic operation. 

2. Removing debris and ice from trash 
racks, reservoirs and waterways. 

3. Patrolling reservoirs and waterways. 

4. Operating intakes, spillways, sluiceways 
and outlet works. 

5. Operating bubbler, heater or other 
deicing systems. 

6. Ice and log jam work. 

7. Operating Navigation facilities. 

8. Operations relating to conservation of 
game. fish, forests, etc. 

9. Insect control activities. 

Electric Labor: 

10. Supervising electric production. 

11. Operating prime movers, generators and 
auxiliary equipment. 

12. Operating generator cooling system 

13. Operating lubrication and oil control 
systems, including oil purification. 


14. Operating switchboards, switchgear 
and electric control and protection 
equipment. 

15. Keeping plant log and records and 
preparing reports on plant operations. 

16. Testing, checking and adjusting meters, 
gauges, and other instruments, relays, 
controls and other equipments in the plant. 

17. Cleaning plant equipment when not 
incidental to maintenance work. 

IB. Repacking glands. Miscellaneous Labor. 

19. General clerical and stenographic work. 

20. Guarding and patrolling plant and yard. 

21. Building service. 

22. Care of grounds, including snow 
removal, cutting grass, etc. 

23. Snow removal from roads and bridges. 

24. Miscellaneous Labor 

(d) in account 546, by revising and 
redesignating the current text as 
paragraph A, and by adding a new 
paragraph B and Items section, 
following paragraph A, to read as 
follows: 

546 Operation supervision and 
engineering. 

A. For Major utilities, this account 
shall include the cost of labor and 
expenses incurred in the general 
supervision and direction of the 
operation of other power generating 
stations. Direct supervision of specific 
activities, such as fuel handling, engine 
and generator operation, etc., shall be 
charged to the appropriate account (See 
operating expense instruction 1). 

B. For Nonmajor utilities, this account 
shall include the cost of supervision and 
labor in the operation of other power 
generating stations. 

Generating Labor 

1. Supervising other power generation 
operation. 

2. Operating prime movers, generators and 
auxiliary apparatus and switching and other 
electric equipment. 

3. Keeping plant log and records and 
preparing reports on plant operations. 

4. Testing, checking, cleaning, oiling and 
adjusting equipment. 

Miscellaneous Labor 

5. General clerical and stenographic work. 

6 Guarding and patrolling plant and yard. 

7. Building service. 

B Care of grounds, including snow 
removal, cutting grass, etc. 

9. Miscellaneous labor. 

(e) in account 547, by removing the 
parenthetical “(See account 151. Fuel 
Stock)" and inserting, in its place, the 
parenthetical “(See account 151. Fuel 
Stock, for Major utilities, and account 
154, Plant Materials and Operating 
Supplies, for Nonmajor utilities)"; 

(f) in account 560. by revising and 
redesignating the current text as 
paragraph A. and by adding a new 
paragraph B and Items section, 
following paragraph A. to read as 
follows: 


560 Operation supervision and 
engineering. 

A. For Major utilities, this account 
shall include the cost of labor and 
expenses incurred in the general 
supervision and direction of the 
operation of the transmission system as 
a whole. Direct supervision of specific 
activities, such as station operation, line 
operation, etc., shall be charged to the 
appropriate account. (See operating 
expense instruction 1.) 

B. For Nonmajor utilities, this account 
shall include the cost of supervision and 
labor in the operation of the 
transmission system. 

Item* (Nonmajur only) 

Load Dispatching Labor 

I. Directing switching. 

Z. Arranging and controlling clearances for 
construction, maintenance, test and 
emergency purposes. 

3. Controlling system voltages. 

4. Obtaining reports on the weather and 
special events. 

5. Preparing operating reports and data for 
billing and budget purposes. 

Station Labor 

6. Supervising station operation. 

7. Adjusting station equipment whore such 
adjustment primarily affects performance, 
such as regulating the flow of cooling water, 
adjusting current in fields of a machine or 
changing voltage of regulators changing 
station transformer taps. 

8 Inspecting, testing and calibrating station 
equipment for the purpose of checking its 
performance. 

9. Keeping station log and records and 
preparing reports on station operation. 

10. Operating switching and other station 
equipment. 

II. Standing watch, guarding and patrolling 
station and station yard. 

12. Sweeping, mopping and tidying station 

13. Care of grounds. Including snow 
removal, cutting grass, etc. 

Line Labor: 

14. Supervising line operation. 

15. Inspecting and testing lightning 
arresters, circuit breakers, switches and 
grounds. 

16. Load tests of circuits. 

17. Routine line patrolling. 

ia Routine voltage surveys made to 
determine the condition or efficiency of 
transmission system. 

19. Transferring loads, switching and 
reconnecting circuits and equipment for 
operating purposes. (Switching for 
construction or maintenance purposes is not 
includible in this account.) 

20. Routine inspection and cleaning of 
manholes, conduit, network and transformer 
vaults. 

21. F.lectrolysi» surveys. 

22. Inspecting and adjusting line testing 
equipment such as voltmeters, ammeters, 
wattmeters, etc. 

23. Regulation and addition of oil or gas in 
high voltage cable systems. 

Miscellaneous Labor 
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24. General records of physical 
characteristics of lines and stations, such as 

capacities, etc. 

25. Ground resistance records. 

26. |anitorial work at transmission office 
buildings. Including care of grounds, snow 
removal, cutting grass, etc. 

27. Joint pole maps and prints. 

28. Line load and voltage records. 

29. Preparing maps ana prints. 

30 General clerical and stenographic work. 
31. Miscellaneous labor. 

(g) in account 580. by removing the 
word “Sec** from the parenthetical and 
inserting, in its place, the words "For 
Major utilities, see'*; 

(h) by removing the text following the 
title of accounts 582 and 584. 

(i) by adding text following account 
584 to read as follows: 

534 Underground line expenses (Major 

only). 

Accounts 581.1 through 584 shall 
include, respectively, the cost of labor, 
materials used and expenses incurred in 
the operation of overhead and 
underground distribution lines and 
stations.. 

Iic'ms 

Line Labor: 

L Supervising line operation. 

2. Changing line transformer taps. 

3. Inspecting and testing lightning arresters, 
line circuit breakers, switches and grounds. 

4 Inspecting and testing line transformers 
for the purpose of determining load, 
temperature or operating performance. 

5. Patrolling lines. 

5. Load tests and voltage surveys of 
feeders, circuits and line transformers. 

7. Removing line transformers and voltage 
regulators with or without replacements. 

8. Installing line transformers or voltage 
regulators with or without chunge in capacity 
provided that the first installation of these 
items is included in account 388. Line 
transformers. 

9. Voltage surveys, either routine or upon 
nquest of customers. Including voltage tests 
at customer's main switch. 

10 Transferring loads, switching and 
re connecting circuits and equipment for 
operation purposes. 

11 Electrolysis surveys. 

12 Inspecting and adjusting line testing 
equipment. 

Line Supplies and Expenses: 

13. Tool expenses. 

14 Transportation expenses. 

15. Meals, traveling and incidental 

expense. 

10. Operating supplies, such as instrument 
charts, rubber goods, etc. 

Station Labor 

1 Supervising station operation. 

2. Adjusting station equipment where such 
adjustment primarily affects performance. 
*uch as regulating the flow of cooling water, 
adjusting current in fields of a machine, 
changing voltage of regulators or changing 
nation transformer taps. 

3 Keeping station log and records 8nd 
preparing reports on station operation. 


4. Inspecting, testing and calibrating station 
equipment for the purpose of checking its 
performance. 

5. Operating switching and other station 
equipment. 

6. Standing watch, guarding and patrolling 
station and station yard. 

7. Sweeping, mopping and tidying station. 

8. Care of grounds, including snow 
removal, cutting grasB, elc. 

Station supplies and Expenses: 

9. Building service expenses. 

10. Operating supplies, such as lubricants, 
commutator brushes, woter end rubber 
goods. 

11. Station meter and instrument supplies, 
such os Ink and charts. 

12. Station record and report forms. 

13. Tool expenses. 

14. Transportation expenses. 

15. Meals, traveling and incidental 
expenses. 

Note.—(Major only) If the utility owns 
storage battery equipment used for supplying 
electricity to customers in periods of 
emergency, the cost of operating labor and of 
supplies, such as acid, gloves, hydrometers, 
thermometers, soda, automatic cell fillers, 
acid proof shoes, etc., shall be included in 
this accounL If significant in amount, a 
separate subdivision shall be maintained for 
such expenses. 

(J) in account 585, by removing the 
words 'This account shall’’ and 
inserting, in their place, the words "B. 
For Major utilities, this account shall"; 
and adding, immediately preceding the 
present text (newly redesignated as 
paragraph B), a new paragraph A to 
read as follows: 

A. For Monmajor utilities, this account 
shall include the cost of labor, materials 
used and expenses incurred in the 
operation of street lighting and signal 
system plant. 

(k) in Item 7 of account 588. by 
inserting the word "expenses" following 
the word "meter"; 

(l) in Item 8 of account 58a by 
inserting in two separate places, 
following the words "Station Expenses" 
and "Expenses Undistributed." the 
parenthetical "(For Nonmajor utilities, 
account 581.1, Line and Station 
Expenses)"; and by inserting, following 
the words "store records," the 
parenthetical "(For Nonmajor utilities, 
station records)"; 

(m) in Item 13 of account 588, by 
inserting the parenthetical "(Major 
only)" following the words 
"demonstration expenses"; 

(n) in Item 26 of account 903, by 
inserting the parenthetical "(Major 
only)" following the words 
'Transportation expenses"; 

(o) in account 903, by adding new 
Items 31 and 32. following Item 30, to 
read as follows: 

31. Communication service (Nonmnjor 
only). 


32. Miscellaneous office supplies and 
expenses and stationery and printing 
(Nonmajor only). 

(p) in Note B of account 924. by 
inserting in subparagraph (1) the 
parenthetical "(stores expenses in the 
case of Nonmajor utilities)" following 
the words "Expense Undistributed"; 

(q) in Note B of account 924, by 
removing from subparagraph (2) (he 
word 'Transportation" and inserting, in 
its place, the words "For Major Utilities, 
transportation"; and by adding, at the 
end of subparagraph (2), the sentence 
"For Nonmajor utilities, transportation 
and garage equipment, to account 933, 
Transporation Expenses."; 

(r) in Note C of account 924, by 
inserting the parenthetical "(Major 
only)" directly following the words 
"NOTEC": 

(s) in paragraph A of account 925, by 
removing the words "It shall also" and 
inserting, in their place, the words "For 
Major utilities, it shall also"; 

(t) in subparagraph D of account 926, 
by removing the word "Records" and 
inserting, in its place, the words "For 
Major utilities, records"; 

(u) in Item 4 of account 930.2, by 
removing the word "Research" and 
inserting, in its place, "For Major 
utilities, research", end adding, 
following Item 12 in ITEMS list, the 
sentence "For Nonmajor utilities, 
transportation and garage equipment, to 
account 933, Transportation Expenses."; 

(v) by redesignating account 932 as 
account 933. 

(w) in subparagraph A of account 933, 
by adding a sentence, immediately . 
preceding the parenthetical, to read "For 
Nonmajor utilities, include also other 
general equipment accounts (not 
including transportation equipment),"; 

(x) in subparagraph B of account 933, 
by inserting the parenthetical "(Major 
only)" following the words "Account 
532". 

21. Part 104 is amended as follows: 

(a) in account 103, by redesignating it 
as account 103.1 of Part 101 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 103.1 
title: 

(b) in account 110, by redesignating it 
as account 110 of Part 101 and inserting 
the parenthetical "(Nonmajor only)" at 
the end of the account 110 title; 

(c) in account 125, by redesignating it 
as account 129 of Part 101 (to precede 
the heading "3. CURRENT AND 
ACCURED ASSETS.") and inserting the 
parenthetical "(Nonmajor only)" at the 
end of the account 129 title: 

(d) in account 131. by redesignating it 
as account 130 of Part 101 (to following 






46376 


Federal Register / Vol. 48, No. 198 / Wednesday. October 12, 1983 / Proposed Rules 


the heading M 3. CURRENT AND 
ACCURED ASSETS.") and inserting the 
parenthetical "(Nonmajor only)" at the 
end of the account 130 title; 

(e) in account 218, by redesignating it 
as account 218 of Part 101 (to pcrcede 
the heading "6. LONG-1ERM DEBT") 
and inserting the parenthetical 
"(Nonmajor only)" at the end of the 
account 218 title; 

(0 in account 449, by redesignating it 
os account 449 of Part 101 (to precede 
the heading "2. OTHER OPERATING 
REVENUES") and inserting the 
parenthetical "(Nonmajor only)" at the 
end of the account 449 title; 

(g) in account 502. by redesignating it 
as account 508 of Part 101 (to precede 
the heading "Maintenance") and 
inserting the parenthetical ,: (Nonmajor 
only)" at the end of the account 506 title; 

(h) in account 508, by redesignating it 
us account 515 of Part 101 (to precede 
the heading "B. NUCLEAR POWER 
GENERATION") and inserting the 
parenthetical "(Nonmajor only)" 
following the word "plant" in the title; 

(i) In account 532. by redesignating it 
as account 540.1 of Part 101 (to precede 
the heading “Maintenance") and 
inserting the parenthetical "(Nonmajor 
only)" following the word "expenses" in 
the title; 

(j) in account 535. by redesignating it 
ns account 545.1 of Part 101 (to precede 
the heading "D. OTHER POWER 
GENERATION") and inserting the 
parenthetical "(Nonmajor only)" 
following the word "plant" in the title; 

(k) in account 540, by redesignating it 
us account 550.1 of Port 101 (to precede 
the heading " Maintenance ") and 
inserting the parenthetical "(Nonmajor 
only)" following the word "expenses" in 
the title; 

(l) in account 543, by redesignating it 
as account 554.1 of Part 101 (to precede 
the heading "E OTHER POWER 
SUPPLY EXPENSES") and inserting the 
parenthetical '.‘(Nonmnjor only)" at the 
end of the account 554.1 title; 

(ra) in account 551, by redesignating it 
as account 567.1 of Part 101 (to precede 
the heading "Maintenance*') and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 567.1 
title; 

(n) in account 553. by redesignating it 
as account 574 of Part 101 (to precede 
the heading "3. DISTRIBUTION 
EXPENSES") and inserting the 
parenthetical "(Nonmajor only)" at the 
end of the account 574 title: 

(o) in account 582. by redesignating it 
as account 581.1 of Part 101 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 581.1 
title; 


(p) in account 571. by redesignating it 
as account 592.1 of Part 101 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 592.1 
title: 

(q) in account 572, by redesignating it 
as account 594.1 of Part 101 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 594.1 
title: 

(r) in account 907, by redesignating it 
as account 908 of Part 101 (to follow the 
heading " Operation") and inserting the 
parenthetical "(Nonmajor only)" at the 
end of the account 906 title: 

(s) in account 910. by redesignating it 
as account 917 of Part 101 (preceding the 
heading "7. ADMINISTRATIVE AND 
GENERAL EXPENSES") and inserting 
the parenthetical "(Nonmajor only)" at 
the end of the account 917 title; 

(t) in account 933, by redesignating it 
as account 932 of Part 101 (preceding the 
heading " Maintenance " and inserting 
the parenthetical "(Nonmajor only)" at 
the end of the account 932 title; 

(u) by removing the remaining text of 
Part 104 in its entirety and inserting, in 
its place, the following; 

PART 104—(RESERVED) 

(For the Uniform System of Accounts 
for all Public Utilities, see Part 101 of 
this subchapter). 

22. Part 141 is amended as follows; 

(a) The table of contents of Part 141 
are amended to read as follows: 

PART 141—STATEMENTS AND 
REPORTS (SCHEDULES) 

141.1 FERC Form No. 1. Annual report of 
electric utilities, licensees and others 
(Major). 

141.2 Form No. 1-F. Annual report for public 
utilities and licensees, (Nonmajor). 


$141.1 (Amended) 

(b) in the heading of $ 141.1, by 
removing the parenthetical "(Class A 
and Class B)" and inserting, in its place, 
the word "Major" preceding the word 
"electric"; 

(c) in paragraph (a) of $141.1, by 
removing the words "Class A and Class 
B" and Inserting, In their place, the word 
"Major." 

(d) in paragraph (b)(l)[i) of $ 141.1, by 
removing footnote 1, and by removing 
the words "Class A and Class B 1 
electric utility, license" and inserting, in 
their place, the words "Major electric 
utility (as defined in Part 101 of 
Subchapter C of this chapter)", by 
removing the words "having annual 
electric revenues of 1,000,000 or more" 
and inserting, in their place, the words 


"having sales or transmission service 
equal to Major as defined above". 

(e) by removing paragraph (c) of 
§ 141.1; 

(0 in the heading of $ 141,2, by 
removing the parenthetical "(Class C 
and Class D]" and by inserting the word 
"Nonmajor" preceding the word 
"public"; 

(g) in paragraph (a) of $ 141.2, by 
removing the parenthetical "(Class C 
and Class DJ" and by inserting the word 
"Nonmajor" preceding the word 
"Public"; 

(h) in paragraph (b)(l)(i) of $ 141.2, by 
removing the words "Generally. Each 
public utility and licensee, as defined by 
the Federal Power Act which is 
included in Class C on Class D as 
defined in Part 104 of this chapter, 1 " and 
inserting, in their place, the words 
"Generally. Each public utility and 
licensee as defined by the Federal 
Power Act, which is considered 
Nonmajor as defined in Part 101 of this 
Chapter.": and further by removing 
footnote 1. 

$141.2 (Amended) 

(i) n $ 141.2. by removing paragraph 
(c) in its entirety. 

PART 154-1 AMENDED) 

23. In Part 154, paragraph (b)(3) of 
$ 154.63 is amended by removing the 
words "Class B, Class C and Class D 
companies defined as above" and 
inserting, in their place, the words 
"Nonmajor companies, defined above," 
and by removing the words "Class A 
companies (as defined in Subchapter F, 
Uniform System of Accounts of Natural 
Gas Companies, of this chapter)" and 
inserting, in their place, the following 
words: 

Major natural gus companies (as defined in 
subchapter F. Part 201, Uniform System of 
Accounts Prescribed for Natural Gas 
Companies Subject to the Provisions of the 
Natural Gas Act of this chapter)" 

PART 159—(AMENDED] 

21. In Part 159, paragraph (a)(1) of 
$ 159.2a is amended by removing in two 
places the words "Class A and Class B" 
(immediately after words "each" and 
"all") and inserting, in their respective 
places, the word "Major". 

PART 201—(AMENDED! 

25. The title in Part 201 that follows 
the Subchapter heading "SUBCHAPTKR 
F—ACCOUNTS. NATURAL GAS ACT 
and the title in Part 201 that precedes 
the heading "Definitions" are amended 
by removing the parenthetical "(Class A 
and Class B)". 
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26. The Definitions section of Part 201 
is amended as follows: 

(a) in Definition 7, by removing the 
words "Federal Power Commission’* and 
inserting, in their place, the words 
"Federal Energy Regulatory 
Commission."; 

(b) in Definition 13. by inserting the 
words "in the case of Major natural gas 
companies." following the words 

** Development costs." "; 

(c) in Definition 15. by inserting the 
words "in the case of Major natural gas 
companies." following the words 

" Exploration costs," 

(d) in Definition 16, by inserting a 
comma and the words "in the case of 
Major natural gas companies," following 
the words "development costs" 

(e) in Definition 27, by inserting the 
parenthetical "(Major natural gas 
companies)" following the words 
"distribution plant.’* 

(f) in paragraph B of Definition 29. by 
inserting a comma 'V* and the words "in 
the case of Major natural gas 
companies," following the parenthetical 
”|KD*D)"; 

(g) in Definition 35. by inserting a 
comma following the word "costs" 
and by removing the word "are" and 
inserting, in its place, the words "in the 
case of Major natural gas companies, 
means"; 

(b) in Definition 36, by inserting a 
comma following the word 
‘Company’* and removing the word 
“means" ond inserting, in its place, the 
words "in the case of Major natural gas 
companies, means"; 

(i) by redesignating Definitions 18 
through 37 as Definitions 20 through 39. 
arid inserting new* Definitions 18 and 19 
to read as follows: 

IB. "Lease, capital" means a lease of 
property used in utility or non utility 
operations, which meets one or more of 
the criteria stated in Ccneral Instruction 

19. 

19. "Lease, operating" means a lease 
of property used in utility or non utility 
operations, which does not meet any of 
the criteria stated in General Instruction 

19. 

27. The General Instructions of Part 
201 are amended ns follows: 

(a) in Instruction 1, by revising 
paragraphs A, B. and C to read as 

follows: 

General Instructions 

/ Classification of utilities 

A. For the purpose of applying the 
system of accounts prescribed by the 
Commission, natural gas companies are 
divided into two classes, as follows: 

Major —Each natural gas company as 
defined in the Natural Gas Act. whose 


combined ga9 sold for resale and gas 
transported or stored for a fee exceeds 
50 million Mcf at 14.73 psi (00* F) in the 
previous calendar year. 

Nonmajor —Natura 1 gas companies 
that are not classified as a "Major 
company" (as defined above), and had 
total annual gas sales or volume 
transactions exceeding 200,000 Mcf at 
14.73 psi (60*) in the previous calendar 
year. 

B. This system applies to both Major 
and Nonmajor natural gas companies. 
Provisions have been incorporated into 
this system for those entities which prior 
to January 1.1984, were applying the 
Commission’s Uniform System of 
Accounts Prescribed for Class C and 
Class D (Part 104 of this Chapter) now 
revoked. The notations Nonmajor and 
Major have been used to indicate those 
instructions and accounts which by 
definition from the previous systems and 
classifications are not interchangeable 
without causing a loss of detail for the 
Major (previous Class A and Class B) or 
an increase in detail burden for the 
Nonmajor (previous Class C and Class 
D). 

C. The class to which any natural gas 
company belongs shall originally be 
determined by its annual gas volume for 
the last three consecutive years, or, in 
the case of a newly established entity, 
the projected data shall be the basis. 
Subsequent changes in classification 
shall be made when the volume for each 
of the three immediately preceding 
years exceeds the upper limit, or is less 
than the lower limit of the classification 
previously applicable to the natural gas 
company. 

• • • • • 

(b) in Instruction 7, by removing: 

(1) The words "not typical or 
customary business activities of the 
company” and inserting, in their place, 
the words "of unusual nature and 
infrequent occurrence"; 

(2) The words "would not be expected 
to recur frequently and which would not 
be considered as recurring factors in 
any evaluation of the ordinary operating 
processes of business." and inserting, in 
their place, the words "are abnormal 
and significantly different from the 
ordinary and typical activities of the 
company, and which would not 
reasonably be expected to recur in the 
foreseeable future."; 

(3) The words "of a similar nature 
should be considered" and inserting, in 
their place, the words, "should be 
considered individually and not"; 

(4) The sentence in the parenthetical 
that reads "Dissimilar items should be 
considered individually; however, if 
they are few in number, they may be 


considered in aggregate." and inserting 
in the parenthetical, in its place, the 
sentence "However, the effects of a 
series of related transactions arising 
from a single specific and identifiable 
event or plan of action should be 
considered in the aggregate."; 

(c) In Instruction 7.1, by revising the 
text to read as follows: 

7.1 Prior Period Items. 

A. Items of profit and loss related to 
the following shall be accounted for as 
prior period adjustments and excluded 
from the determination of net income for 
the current year. 

(1) Correction of an error in the 
financial statements of a prior year, 

(2) Adjustments that result from 
realization of income tax benefits of pre- 
acquisition operating los9 carryforwards 
of purchased subsidiaries. 

B. All other items of profit and loss 
recognized during the year shall be 
included in the determination of net 
income for that year. 

(d) in the respective titles for 
Instructions 8,12,14.15, and 16. by 
inserting the parenthetical "(Major 
natural gas companies)" at the end of 
each title: 

(e) in paragraph C of Instruction 17. 
by removing the words "Account 283, 
Accumulated Deferred Income Taxes— 
Other” and inserting, in their place, the 
words "Account 282, Accumulated 
Deferred Income taxes—Other 
Property," and by removing the words 
"Account 283" and inserting, in their 
place, the words "Account 282"; 

(f) by adding Instructions 19, 20. and 
21. following Instruction 18, to read as 
follows: 

19. Criteria for Classifying Leases. 

A. If at its inception a lease meets one 
or more of the following criteria, the 
lease shall be classified as a capital 
lease. Otherwise, it shall be classified as 
an operating lease. 

(1) The lease transfers ownership of 
the property to the lessee by the end of 
the lease term. 

(2) The lease contains a bargain 
purchase option. 

(3) The lease term is equal to 75 
percent or more of the estimated 
economic life of the leased property. 
However, if the beginning of the lease 
term falls within the last 25 percent of 
the total estimated economic life of the 
leased property, including earlier years 
of use. this criterion shall not be used for 
purposes of classifying the lease. 

(4) The present value at the beginning 
of the lease term of the minimum lease 
payments, excluding that portion of the 
payments representing executory costs 







46378 


Federal Register / Vol. 48, No. 196 / Wednesday. October 12, 1983 / Proposed Rules 


such as insurance, maintenance, and 
taxes to be paid by the lessor. Including 
any profit thereon, equals or exceeds 90 
percent of the excess of the fair value of 
the leased property to the lessor at the 
inception of the lease over any related 
investment tax credit retained by the 
lessor and expected to be realized by 
the lessor. However, if the beginning of 
the lease term falls within the last 25 
percent of the total estimated economic 
life of the leased property, including 
earlier years of use. this criterion shall 
not be used for purposes of classifying 
the lease. The lessee utility shall 
compute the present value of the 
minimum lease payments using his 
incremental borrowing rate, unless (A) it 
is practicable for the utility to learn the 
implicit rate computed by the lessor, and 
(B) the implicit rate computed by the 
lessor is less than the !essee*s 
incremental borrowing rate, if both of 
those conditions are met. the lessee 
shall use the implicit rate. 

B. If at any time the lessee and lessor 
agree to change the provisions of the 
lease, other than by renewing the lease 
or extending its term, in a manner that 
would have resulted in a different 
classification of the lease under the 
criteria in paragraph A had the changed 
terms been in effect at the inception of 
the lease, the revised agreement shall be 
considered as a new agreement over its 
term, and Ihe criteria in paragraph A 
shall be applied for purposes of 
classifying the new lease. Likewise, any 
action that extends the lease beyond the 
expiration of the existing lease term, 
such as the exercise of a Lease renewal 
option other than those already included 
in the lease term, shall be considered as 
a new agreement, and shall be classified 
according to the above provisions. 
Changes in estimates (for example, 
changes In estimates of the economic 
life or of the residual value of the leased 
property) or changes in circumstances 
(for example, default by the lessee), 
shall not give rise to a new classification 
of a lease for accounting purposes. 

20. Accounting for Leases. 

A. All leases shall be classified as 
either capital or operating leases. 

B. The utility shall record a capital 
lease as an asset in account 101.1, 
Property under Capital leases (or 
account 121, Non utility Property, if 
appropriate), and an obligation in 
account 227, Obligations under Capital 
Leases—Noncurrent or account 243, 
Obligations under Capital Leases— 
Current, at an amount equal to the 
present value at the beginning of the 
lease term of minimum lease payments 
during the lease term, excluding that 
portion of the payments representing 


executory costs such as insurance, 
maintenance, and taxes to be paid by 
the lessor, together with any profit 
thereon. However, if the amount so 
determined exceeds the fair value of the 
leased property at the inception of the 
lease, the amount recorded as the asset 
and obligation shall be the fair value. 

C. Rental payments on all leases shall 
be charged to rent expense as they 
become payable. 

D. For a capital lease, for each period 
during the lease term, the amounts 
recorded for the asset and obligation 
shall be reduced by an amount equal to 
the portion of each lease payment which 
would have been allocated to the 
reduction of the obligation, if the 
payment had been treated as a payment 
on an installment obligation (liability) 
and allocated between interest expense 
and a reduction of the obligation so as 
to produce a constant periodic rate of 
interest on the remaining balance. 

21. Gas Walt Records (Noomajor Natural 
Gas Companies). 

Each utility with natural gas 
operations shall maintain operating or 
accounting records for each well 
showing: (a) Acreage on which drilled, 

(b) dates of drilling period, (c) cost of 
drilling, (d) depth of well (e) particulars 
and depth of each stratum drilled 
through, (f) geological formation from 
which gas is obtained, (g) initial rock 
pressure and open flow capacity, (h) 
sizes of casing used and lengths of each 
size, (i) total cost of well as recorded in 
gas plant accounts, (j) date well 
abandoned, for wells once productive, 

(k) dote transferred to underground 
storage plant, for wells converted to 
storage use. and (1) date drilling 
discontinued, for wells determined to be 
nonproductive. The foregoing data, as 
appropriate, shall be maintained for 
each subsequent change In the depth of 
each weB. 

24. The Gas Plant Instructions of Part 
201 are amended as follows: 

(a) In Instruction 1, by inserting the 
parenthetical “(Major natural gas 
companies)** at the end of the title, and 
adding a new paragraph O, following 
paragraph C, to read as follows: 

D. Plant acquired by lease which 
qualifies as capital lease property under 
General Instruction 19. Criteria for 
Classifying Leases , shall be recorded in 
Account 101.1. Property under Capital 
Leases. 

(b) In paragraph A of Instruction 2. by 
removing the words “by the utility/* and 
inserting, in their place, the words “by 
the utility, except for property acquired 
by lease which qualifies as capital lease 
property under General Instruction 19. 


Criteria for Classifying Leases , and is 
recorded in Account 101.1. Property 
under Capital Leases/*: 

(c) By amending Instruction 3 as 
follows: 

(1) By redesignating the current text 
as paragraph A by removing the words 
“The cost of construction” and inserting, 
in their place, the words “A. For Major 
natural gas companies, the cost of 
construction;” 

(2) In subparagraph (3), by removing 
from the note the words ”$50 or less** 
and inserting. In their place, the words 
*'$500 or less**: 

(3) In subparagraph (17). by inserting 
the parenthetical ”(Major and Nonmajur 
Natural Gas Companies)” immediately 
preceding the word “includes.**: 

(4) In subparagraph (19). by inserting 
the parenthetical “(Major and Nonmajor 
Natural Gas Companies)** following the 
words “ Training Costs* 

(5) By adding a new subparagraph 
(22), directly following subparagraph 
(21), to read as follows: 

(22) “Studies” includes the costs of 
studies such as operational, safety or 
environmental studies relative to plant 
under construction. Studies mandated 
by regulatory bodies relative to facilities 
in service shall be charged to Account 
183.2, Other Preliminary Survey and 
Investigation Charges. 

(d) In Instruction 3, by adding a new 
paragraph B. following paragraph A. to 
read as follows: 

B. For Nonmajor natural natural gas 
companies, the cost of construction of 
property chargeable to the gas plant 
accounts shall include, where 
applicable, fees for construction 
certificate applications paid after grant 
of certificate, the cost of labor, materials 
and supplies, transportation, work done 
by others for the company, injuries and 
damages incurred in construction, 
privileges and permits, special machine 
service, allowance for funds used during 
construction, not be exceed without 
prior approval of the Commission 
amounts computed in accordance with 
the formula prescribed in paragraph (a) 
of subparagraph (17) above; training 
costs and such portion of general 
engineering, administrative salaries and 
expenses, insurance, taxes, and other 
analogous items as may be properly 
includible in construction costs. (See 
Operating Expense Instruction 4.) When 
the company employs its own funds in 
exploration and development on leases 
acquired after October 7, 196a no 
allowance for funds used during 
construction on such funds shall be 
included in these accounts. The rates 
and balances of shorthand long-term 
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debt, preferred stock, common equity 
and construction work in progress shall 
be determined as prescribed in 
paragraph (b) of subparagraph (17) 

above. 

(e) In paragraph C of Instruction 4. by 
removing the words ‘The records 
supporting" and inserting, in their place, 
the words "For Major natural gas 
companies, the records supporting"; 

(f) In paragraph A of Instruction 8. by 
inserting the parenthetical "(For 
Nonmajor companies, account 404, 
Amortization of LimitedTerm Gas 
riant)" following the words "Limited- 
Term Gas Plant" and by inserting a 
sentence at the end of the paragraph to 
read 'The provisions of this paragraph 
are applicable to property leased under 
either capital leases or operating 
leases."; 

(s) By amending Instruction 7 as 

follows: 

(1) In paragraph C, by inserting the 
parenthetical "(in the case of Major 
companies, account 105.1, Production 
Properties Held for Future Use)" 
following the words "Gas Plant Held For 
Future Use"; 

(2) In paragraph D, by removing the 
words "A parcel" and inserting, in their 
place, the words "In the case of Major 
companies, a parcel”; 

(3) In paragraph F., by inserting the 
parenthetical "(in the case of Major 
companies, the differences shall be 
included in accounts 411.0, Gains from 
Disposition of Utility Plant or 411.7, 
Losses from Disposition of Utility Plant, 
when such property has been recorded 
in account 105, Gas Plant Held for 
Future Use or 105.1, Production 
Properties Held for Future Use)" 
following the words “as appropriate"; 

(4) In paragraph G. by removing the 
words "Future Use, or Account 121." 
and inserting, in their place, the words 
"Future Use or. in the cose of Major 
Companies, account 121"; 

(5) In the parenthetical of paragraph 
H. by removing the word "See" and 
inserting, in its place, the words "For 
Major companies, see"; 

(6) In paragraph H, by removing a 
comma and inserting a period 
following the words "Gas Plant" and 
inserting a sentence, following the 
words "Limited Term Gas Plant", to 
read as follows: 

For Nonmajor companies, see account 
403.1. Depreciation and Depletion 
Expense, and account 110, Accumulated 
Provision for Depreciation. Depletion 
and Amortization of Gas Utility Plant. 

(7) In paragraph H, by removing from 
the parenthetical the words "and 
account 797, Abandoned Leases" and by 


adding a sentence at the end of the text 
to read as follows: 

See also account 797, Abandoned 
Leases, for the accounting for 
abandonments of natural gas leases 
which have never been productive. 

(h) In paragraph G of Instruction 8. by 
inserting the parenthetical "(Major 
natural gas companies)" at the end of 
the following Items: Items 2, 8.11.12.18. 
19, 22, 28, 29. 32, 35. 38. 39. 40, 41. 42. 44. 
45. 47, 49. 52. 53. 55. 5a 60. 61. 62. 64. 65. 
6a and 67; 

(i) In paragraph B of Instruction 9. by 
removing from the parenthetical the 
words "S50 or less" and Inserting, in 
their place, the words "$500 or less"; 

(j) By amending Instruction 10 as 
follows: 

(1) In paragraph E, by inserting a 
comma followed by the words "or in 
the case of Major companies, account" 
immediately following the words "Gas 
Plant Held for Future Use"; 

(2) in paragraph F, by inserting the 
parenthetical "(account 110, 
Accumulated Provision for Depreciation. 
Depletion and Amortization of Gas 
Utility Plant, in the case of Nonmajor 
companies)" following the words 
"Depreciation of Gas Plant in Service." 
and by Inserting the parenthetical 
(account 110 for Nonmajor companies)" 
immediately following the words 
"credited to account 108"; and 

(3) In paragraph G. by removing the 
words "The accounting for" and 
inserting, in their place, the words "In 
the case of Major companies, the 
accounting for": 

(k) In paragraph C of Instruction 11. 
by removing the words "Each utility" 
and inserting, in their place, the words 
"In the case of Major companies, each 
utility"; 

(l) In Instruction 12, by removing the 
words TQ5.1, Production Properties 
Held For Future Use." and by inserting 
the parenthetical "(105.1, Production 
Properties Held for Future Use. in the 
case of Major companies)" following the 
words "Gas Plant Held for Future Use"; 

(m) In the Note to Instruction 12 by 
inserting after "Note:" the parenthetical 
"IMajor Companies)"; 

(n) In the title to Instruction 14, by 
inserting the parenthetical "(Major 
natural gas companies)" at the end of 
the title of the instruction; 

(o) By amending paragraph A of 
Instruction 15 as follows: 

(1) In item (1). by adding the 
parenthetical "(account 100, Other 
Deferred Debits, in the case of 
Nonmajor companies)" following the 
words "Miscellaneous Deferred 
Debits."; 


(2) in item (2). by adding the 
parenthetical "(the amounts recorded in 
account 186 shall be cleared to the 
appropriate plant accounts, in the case 
of Nonmajor companies)" following the 
words "plant accounts"; and 

(3) In item (3), by adding the 
parenthetical "(Account 180 in the case 
of Nonmajor companies)" following the 
words "in account 186"; 

(p) By adding an Instruction 16 
following Instruction 15 to read as 
follows: 

16. Transmission and Distribution Plant 
(Nonmajor natural gas companies). 

For the purposes of this system of 
accounts: 

A. "Transmission System" means the 
land, structures, mains, valves, meters, 
boosters, regulators, tanks, compressors 
and their driving units and 
appurtenances, and other equipment 
used primarily for transmitting gas from 
a production plant, delivery point of 
purchased gas, gathering system, storage 
area, or other wholesale source of gas, 
to one or more distribution areas. The 
transmission system begins at the outlet 
side of the valve at the connection to the 
last equipment in a manufactured gas 
plant, the connection to gathering lines 
or delivery point of purchased gas, and 
includes the equipment at such 
connection that is used to bring the gas 
to transmission pressure, and ends at 
the outlet side of the equipment which 
meters or regulates the entry of gas into 
the distribution system or into a storage 
area. It does not include storage, land, 
structures or equipment. Pipeline 
companies, including those companies 
which measure deliveries of gas to their 
own distribution systems, shall include 
city gate and main line industrial 
measuring and regulating stations in the 
transmission function. 

B. "Distribution System" means the 
mains which are provided primarily for 
distributing gas within a distribution 
area, together with land, structures, 
valves, regulators, services and 
measuring devices, including the mains 
for transportation of gas from 
production plants or points of receipt 
located within such distribution area to 
other points therein. The distribution 
system owned by companies having no 
transmission facilities connected to such 
distribution system begins at the inlet 
side of the distribution system 
equipment which meters or regulates the 
entry of gas into the distribution system 
and ends with and includes property on 
the customer's premises. For companies 
which own both transmission and 
distribution facilities on a continuous 
line, the distribution system begins at 
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the outlet side of the equipment which 
meters or regulates the entry of gas into 
the distribution system and ends with 
and includes property on the customer's 
premises. The distribution system does 
not include storage land, structures, or 
equipment. 

C, "Distribution Area" as used herein 
means a metropolitan area or other 
urban area comprising one or more 
adjacent or nearby cities, villages or 
unincorporated areas, including areas 
contiguous to main highways. 

29. The Operating Expense 
Instructions of Part 201 are amended by 
inserting, in the title to Instruction 1, the 
parenthetical "(Major natural gas 
companies)" at the end of the title. 

30. The Balance Sheet Chart of 
Accounts and the Balance Sheet 
Accounts of Part 201 are amended by 
inserting the parenthetical "(Major 
only)" at the end of the titles of the 
following accounts: accounts 103.105.1. 
106,108. 111. 115.117,123.123.1.125, 

126,128.131-135.151-153.155.158.183. 
164.3,160,187,171-173. 183.1,183.2,184. 
185.188, 202, 203, 205-210, 210.1, 222, 
238-241. 

31. The Balance Sheet Chart of 
Accounts of Part 201 are amended as 
follows: 

(a) By inserting a new account 101.1, 
following account 101. to read "101.1 
Property under capital leases"; 

(b) By inserting a new account 103.1, 
following account 103, to read "103.1 
Gas Plant in process of reclassification 
(Nonmajor only).”; 

(c) By removing the words "110 
(Reserved)" and inserting, in its place. 
"110 Accumulated provision for 
depreciation, depletion, and 
amortization of gas utility plant 
(Nonmajor only)"; 

(d) By inserting an account 129. 
following account 128, to read "129 
Special funds (Nonmajor only)."; 

(e) By inserting an account 130. 
preceding account 131, to read "130 
Cash and working funds (Nonmajor 
only).”; 

(f) By redesignating account 182 as 
acccount 182.1 and inserting an account 
182.2, directly following account 182.1, to 
read "182.2, Unrecovered plant and 
regulatory study costs."; 

(g) By removing account 214 in its 
entirety; 

(h) By inserting an account 218. 
following account 217, to read "218 
Noncorporate proprietorship (Nonmajor 
only).”; 

(i) By removing the caption "9. 
OPERATING RESERVES" and by 
removing accounts 261, 282, 283, and 
265: 


(j) By redesignating Caption 8 as 
Caption 9 and Caption 7 as Caption 8 
and inserting a new Caption 7 to read 
"7. Other Noncurrent Liabilities 

(k) By inserting accounts 227. 228.1, 
228.2. 228.3, 228.4. and 229. after account 

228, to read as follows: 

227 Obligations under capital leases— 
noncuirent. 

228.1 Accumulated provision for property 
insurance. 

228.2 Accumulated provision for injuries 
and damages. 

228 3 Accumulated provision for pensions 
and benefits. 

228 4 Accumulated miscellaneous operating 
proviisons. 

229. Accumulated provision for rate 
refunds. 

(l) By inserting account 243, following 
Account 242. to read "243 Obligations 
under capital leases—current.". 

32. The Balance Sheet Accounts of 
Part 201 are amended as follows: 

(a) By adding a new account 101.1. 
following account 101, to read as 
follows: 

101.1 Property Under Capital Leases. 

A. This account shall include the 
amount recorded under capital leases 
for plant leased from others and used by 
the utility in its utility operations. 

B. The gas property included in this 
account shall be classified separately 
according to the detailed accounts (301 
to 399) prescribed for electric plant in 
service. 

C. Records shall be maintained with 
respect to each capital lease reflecting: 
(a) Name of lessor, (b) basic details of 
lease, (c) terminal date, (d) original cost 
or fair market value of property leased, 
(e) future minimum lease payments, (f) 
executory costs, (g) present value of 
minimum lease payments, (h) the 
amount representing interest and the 
interest rate used, and (i) expenses paid. 

(b) In paragraph C of Account 105, by 
removing the words "notify the 
Commission of such condition and 
request approval of journal entries to 
remove such property from this 
account." and adding, in their place, 
new text to read as follows: 

request Commission approval of journal 
entries to remove such property from this 
account when the original cost of the 
property is $100,000 or more, prior to their 
being recorded. For individual properties 
with an original cost of less than $100,000, the 
company shall file with the Commission, on 
an annuel basis, journal entries reflecting the 
removal of such property from this account. 
Such filings shall include the description and 
orginal cost of individual properties removed 
from this account, the accounts charged upon 
removal, and whether any associated gains 
or losses were realized upon disposition of 
such property. 


(c) In paragraph C of account 105.1. by 
removing the words "notify the 
Commission of such condition and 
request approval of journal entries to 
remove such property from this 
account." and inserting, in their place, 
new text to read as follows: 

request Commission approval of journal 
entries to remove such property from this 
account when the original cost of the 
property is $500,000 or more, prior to their 
being recorded. For individual properties 
with an original cost of less than $500,000. the 
company shall file with the Commission, on 
an annual basis, journal entries reflecting the 
removal of such property from this account 
Such filings shall include the description and 
original cost of individual properties removed 
from this account the accounts charged upon 
removal, and whether any associated gains 
or losses were realized upon disposition of 
such property. 

(d) In Note A of account 107, by 
removing the words "Fderal Power 
Commission" and inserting, in their 
place, the words "Federal Energy 
Regulatory Commission"; 

(e) In account 110, by removing the 
word "[Reserved]"; 

(f) By amending account 154 as 
follows: 

(1) In paragraph A. by inserting, 
following the words "maintenance 
purposes.", the following text: 

For Nonmajor utilities, this account 
shall include the cost of fuel on hand 
and unapplied materials and supplies 
(except meters and house regulators); 

(2) In paragraph A, by removing the 
words "It shall" and inserting, in their 
place, the words "For both Major and 
Nonmajor utilities, it shall"; 

(3) By inserting a subparagraph C. 
immediately following subparagraph B, 
to read as follows: 

G for Nonmajor utilities, inventories 
of materials, supplies, fuel, etc., shall be 
taken at least annually and the 
necessary adjustments shall be made to 
bring this account into agreement with 
the actual inventories. In effecting the 
adjustments, large differences which 
can be assigned to important classes of 
materials shall be equitably adjusted 
among the accounts to which such 
classes of materials have been charged 
since the previous inventory. Other 
differences shall be equitably 
apportioned among the accounts to 
which materials have been charged. 

(4) By redesignating the current NOTE 
as "NOTE A" and revising the text and 
by adding a new NOTE B to read as 
follows; 

Not® A.—Where expenses applicable to 
materials purchased cannot be directly 
assigned to particular purchases, they may l* 
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barged to a stores expense clearing account 
(account 163. Stores Expenses Undistributed, 
m the case of Major utilities), and distributed 
therefrom to the appropriate account. 

Note B.—(Nonmajor utilities) When 
materials and supplies are purchased for 
immediate use, they need not be carried 
through this account but may be charged 
directly to the appropriate gas plant or 
expense account. 

(g) In subparagraph A of account 188. 
by removing the words “This account 
shall'* and inserting, in their place, the 
words "For Major companies, this 
account shall"; and by revising and 
redesignating subparagraph B as 
subparagraph C and inserting, a new 
subparagraph B to read as follows: 

B. For Nonmajor companies, this 
account shall include the following 
classes of items: 

(1) Expenditures for preliminary 
surveys, plans, investigations, etc. made 
for the purpose of determining the 
feasibility of projects under 
contemplation. If construction results, 
this account shall be credited with the 
amount applicable thereto and the 
appropriate plant accounts shall be 
charged with an amount which does not 
exceed the expenditures which may 
reasonably be determined to contribute 
directly and immediately and without 
duplication to plant. If the work is 
abandoned, the charge shall be to 
account 428.5. Other Deductions, or to 
the appropriate operating expense 
accounts. 

(2) Expenditures for preliminary 
purveys, plans, investigations, etc., made 
for the purpose of determining the 
feasibility of acquiring land and land 
rights to provide a future supply of 
natural gas. If such land or land rights 
are acquired, this account shall be 
credited and the appropriate gas plant 
account (see gas plant instruction 6G) 
charged with the amount of 
expenditures related to such acquisition. 
Such preliminary survey and 
investigation charges transferred to gas 
plant shall not exceed the expenditures 
which may reasonably be determined to 
contribute directly and immediately and 
without duplication to gas plant, if a 
project is abandoned involving a natural 
gas lease acquired before October 8, 
1989. the expenditures related thereto 
shall be charged to account 723. Other 
Exploration. If a project is abandoned 
involving a lease acquired after October 
7.1989, the expenditures related thereto 
shall be charged to account 338. 
Unsuccessful Exploration and 
Development Costs. 

(3) Undistributed balances in clearing 
accounts at the date of the balance 
sheet. Balances in clearing accounts 
shall be substantially cleared not later 


than the end of the calendar year unless 
items held therein relate to a future 
period. 

(4) Balances representing 
expenditures for work in progress other 
than on utility plant. This includes 
jobbing and contract work in progress. 

(5) Other debit balances, the proper 
final disposition of which is uncertain, 
and unusual or extraordinary expenses, 
not included in other accounts, which 
are in process of being written off. 

(6) All fees related to certificate 
applications involving construction paid 
prior to the final disposition of the 
certificate application. If the certificate 
is granted and accepted, the amount 
recorded in this account shall be 
credited with the amount applicable 
thereto and charged to the appropriate 
plant accounts. If the certificate 
requested is not granted or is not 
accepted by the applicant, the fees 
recorded in this account shall be cleared 
to account 928. Regulatory Commission 
Expenses. 

C. The records supporting the entries 
to this account shall be so kept that the 
utility can furnish full information as to 
each deferred debit included herein. (In 
the case of Nonmajor companies, the 
records supporting entries for 
preliminary natural gas surveys and 
investigations shall be so kept that the 
utility can furnish, for each 
investigation, complete information as 
to identification and location of the 
territory investigated, the number or 
other identification assigned to the land 
tract or leasehold acquired, and the 
nature and respective amounts of the 
charges.) 

(h) By removing the following 
accounts (including text] 261, 282, 263. 
and 265; 

(i) In account 121, by redesignating 
paragraph B as paragraph C and 
inserting a new paragraph B to read as 
follows: 

B. This account shall also include the 
amount recorded under capital leases 
for property leased from others and used 
by the utility in its nonutility operations. 
Records shall be maintained with 
respect to each lease reflecting: (a) 

Name of lessor, (b) basic details of 
lease, (c) terminal date, (d) original cost 
or fair market value of property leased, 
(e) future minimum lease payments, (f) 
executory costs, (g) present value of 
minimum lease payments, (h) the 
amount representing interest and the 
interest rate used, and (i) expenses paid. 

(j) By redesignating account 182 as 
account 182.1 and inserting a new 
account 182.2. following account 182.1. 
to read as follows: 


182.2 Unrecovered Plant and Regutatory 
Study Costa. 

A. This account shall include: (1) 
Nonrecurring costs of studies and 
analyses mandated by regulatory bodies 
related to plants in service, transferred 
from account 183.2, Other Preliminary 
Survey and Investigation Charges, and 
not resulting in construction; and (2) 
when authorized by the Commission, 
significant unrccovered costs of plant 
facilities where construction has been 
cancelled or which have been 
prematurely retired. 

B. This account shall be credited and 
account 407.1, Amortization of Property 
Losses. Unrecovered Plant and 
Regulatory Study Costs, shall be 
debited, over the period specified by the 
Commission. 

C. Any additional costs incurred, 
relative to the cancellation or premature 
retirement, may be included in this 
account and amortized over the 
remaining period of the ori&inal 
amortization period. Should any gains or 
recoveries be realized relative to the 
cancelled or prematurely retired plant, 
such amounts shall be used to reduce 
the unamortized amount of the costs 
recorded herein. 

D. In the event that the recovery of 
costs included herein is disallowed in 
the rate proceedings, the disallowed 
costs shall be charged to account 426.5. 
Other Deductions. In the year of such 
disallowance. 

(k) In account 183.2, by redesignating 
paragraph B as paragraph C and 
inserting a new paragraph B to read as 
follows: 

B. This account shall also include 
costs of studies and analyses mandated 
by regulatory bodies related to plants in 
service. If construction results from such 
studies, this account shall be credited 
and the appropriate utility plant account 
charged. If the studies do not culminate 
in construction, such costs shall be 
charged to account 182.2, Unrecovered 
Plant and Regulatory Study Costs. The 
costs of such studies relative to plant 
under construction shall be included 
directly in account 107, Construction 
Work in Progress—Gas. 

(l) In paragraph A of account 190, by 
removing the word “or" preceding the 
words “account 411.2“. and by removing 
the word “Deductions" and inserting, in 
its place, the words “Deductions, or 
account 411.3, Provision for Deferred 
Income Taxes—Credit, Rate Refunds,"; 

(m) In paragraph B of account 190, by 
removing the work “or" preceding the 
words “account 410.2°, and by removing 
the word “Deductions" and inserting, in 
its place, the words “Deductions, or 
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account 410.3. Provision for Deferred 
Income Taxes, Rate Refunds/’ and by 
removing the words “or 410.2" and 
inserting, in their place, the words ”410.2 
or 410.3"; 

(n) In paragraph D of account 192.1. by 
removing the words "transferred to 
account 191, Unrecovercd Purchased 
Gas Costs." and inserting, in their place, 
the words "cleared from this account by 
a debit to account 805.2 and a credit to 
this account"; 

(o) In the Notes to account 204, by 
adding the parenthetical "(For Nonmajor 
companies, account 211, Miscellaneous 
Paid-In Capital)” immediately following 
the words “Premium on Capital Stock"; 

(p) By amending account 211 as 
follows: 

(1) By adding a parenthetical and an 
Items section, immediately following the 
words “the foregoing accounts/’, to read 
as follows: 

(In the case of Nonmajor companies, this 
account shall be kept so ds to show the 
source of the credits includible herein.) 

Items (Nonmajor only) 

1. Premium received on original issues of 
capital stock. 

2 Donations received from stockholders or 
reduction of debt of the utility, and the cash 
value of other assets received as a donation. 

3. Reduction in par or stated value of 
capital stock. 

4 Cain on resale or cancellation of 
reacquired capital stock. 

(2) By redesignating the current Note 
as “Note A" by removing the word 
"Note:” and inserting, in its place, the 
words “NOTE A: (Major companies)", 

(3) By inserting a Note B, following 
Note A, to read as follows: 

Note B.—(Nonmajor companies) Premium 
on capital stock shall not be set off against 
expenses. Further, a premium received on an 
Issue of a certain class or series of stock shall 
not be set off against expense of another 
issue of the same class or series. 

(q) By removing account 214 in its 
entirety: 

(r) By inserting, following account 220, 
new accounts 227. 228.1, 228.2. 228.3, 
228.4, and 229 to read as follows: 

227 Obligations under Capital Leases— 
Noncurrent. 

This account shall include the portion 
not due within one year, of the 
obligations recorded for the amounts 
applicable to leased property recorded 
as assets in account 101.1, Property 
under Capital Leases, or account 121, 
Nonutility property. 

Special Instruction 

No amounts shall be credited to these 
accounts unless authorized by a regulatory 
authority or authorities to be collected in a 
utility's rate levels. 


228.1 Accumulated Provision for 
Property Insurance. 

A. This account shall include amounts 
reserved by the utility for losses through 
accident, fire, flood, or other hazards to 
its own property or property leased from 
others, not covered by insurance. The 
amounts charged to account 924, 

Property Insurance, or other appropriate 
accounts to cover such risks shall be 
credited to this account. A schedule of 
risks covered shall be maintained, giving 
a description of the property involved, 
the character of the risks covered and 
the rates used. 

B. Charges shall be made to this 
account for losses covered, not to 
exceed the account balance. Details of 
these charges shall be maintained 
according to the year the casualty 
occurred which gave rise to the loss. 

228.2 Accumulated Provision for Injuries 
and Damages. 

A. This account shall be credited with 
amounts charged to account 925, Injuries 
and Damages, or other appropriate 
accounts, to meet the probable liability, 
not covered by insurance, for deaths or 
injuries to employees and others, and 
for damages to property neither owned 
nor held under lease by the utility. 

B. When liability for any injury or 
damage is admitted by the utility either 
voluntarily or because of the decision of 
a court or other lawful authority, such as 
a workmens' compensation board, the 
admitted liability shall be charged to 
this account and credited to the 
appropriate current liability account. 
Details of these charges shall be 
maintained according to the year the 
casualty occurred which gave rise to the 
loss. 

Note.—Recoveries or reimbursements for 
losses charged to this account shall be 
credited hereto: the cost of repairs to 
property of others if provided for herein shall 
be charged to this account. 

228.3 Accumulated Provision for 
Pensions and Benefits. 

A. This account shall include 
provisions made by the utility and 
amounts contributed by employees for 
pensions, accident and death benefits, 
savings, relief, hospital and other 
provident purposes, where the funds are 
included in the assets of the utility either 
in general or in segregated fund 
accounts. 

B. Amounts paid by the utility for the 
purposes for which this liability is 
established shall be charged hereto, 

C. A separate account shall be kept 
for each kind of provision included 
herein. 

Note.—If employee pension or benefit plan 
funds are not included among the assets of 


the utility but are held by outside trustees, 
payments into such funds, or accruals 
therefor, shall not be included in this account 

228.4 Accumulated Miscellaneous 
Operating Provisions. 

A. This account shall include all 
operating provisions which are not 
provided for elsewhere. 

B. This account shall be maintained in 
such manner as to show the amount of 
each separate provision and the nature 
and amounts of the debits and credits 
thereto. 

Note.—This account includes only 
provisions as may be created for operating 
purposes And does not include any 
reservations of income the credits for which 
should be carried in account 215. 
Appropriated Retained Earnings. 

229 Accumulated Provision for Rate 
Refunds. 

A. This account shall be credited with 
amounts charged to Account 414.2, 
Provision for Rate Refunds, to provide 
for estimated refunds where the utility is 
collecting amounts in rates subject to 
refund. 

B. When a refund of any amount 
recorded in this account is ordered by a 
regulatory authority, such amount shall 
be charged thereto and credited to 
account 242, Miscellaneous Current and 
Accrued Liabilities. 

(s) In paragraph B of account 236. by 
removing the sentence “However, if 
such corrections are so large as to 
seriously distort current expenses, see 
General Instruction 7.1/'; 

(t) In account 242, by adding, at the 
end of the account, a new Items section 
to read as follows: 

Items (Nonmajor only) 

1. Dividends declared but not paid. 

2. Matured long-term debt. 

3. Matured interest. 

4. Taxes collected through payroll 
deductions or otherwise pending transmittal 
to the proper taxing authority. 

(u) by inserting an account 243, 
following account 242, to read as 
follows: 

243 Obligations under Capital Leases— 
Current 

This account shall include the portion 
due within one year, of the obligations 
recorded for the amounts applicable to 
leased property recorded as assets in 
account 101.1, Property under Capital 
Leases, or account 121, Non Utility 
Property. 

(v) In account 282, by removing 
paragraph D in its entirety, and 
redesignating paragraph E as paragraph 

D. 
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33. The Gas Plant Chart of Accounts 
and the Gas Plant Accounts of Part 201 
are amended by inserting the 
parenthetical “(Major only)" at the end 
of each title of the following accounts: 
accounts 363, 383.1, 363.2, 363.3. 363.4, 

364.1, 364.2. 364.3, 364.4. 384.5, 364,6, 
364.7, and 364 8. 

34. The Gas Plant Accounts of Part 201 
are amended as follows: 

(a) In subparagraph C of account 302 
and in subparagraph B of account 303, 
by adding the parenthetical "(For 
Nonmajor Companies: account 110, 
Accumulated Provision for Depreciation, 
Depletion and Amortization of Gas 
Utility Plant) following the words "Gas 
Utility Plant"; 

(b) In the Special Instructions 
immediately preceding account 325.1 
paragraph B of account 338, by inserting 
the parenthetical “(for Nonmajor 
companies. 403.1, Depreciation and 
Depletion Expense)" following the 
words “Land Rights"; 

(c) In the paragraph preceding account 

350.1, by adding the heading “SPECIAL 
INSTRUCTIONS—ACCOUNTS 350.1 
THROUGH 363.5“ preceding the text 
and removing the words “the accounts 
under subsections A and B hereunder." 
and inserting, in their place, the words 
“the above accounts." and removing the 
words “under Subsection C. Base Load 
Liquified Natural Gas Terminaling and 
Processing Plant" and inserting, in their 
place, the words "in accounts 364.1 
through 364.8"; 

(d) In subparagraph B of account 
352.3. by adding the parenthetical “(for 
Nonmajor companies, account 164.1, 

Gas Stored Underground)" following the 
word “Noncurrent"; 

(e) In the Items section of account 
363.5, by redesignating Item No. 4 as 
Item No. 5, Item No. 3 as Item No. 4. and 
Item No. 2 as Item No. 3, and inserting a 
new Item No. 2 to read “2. Compressor."; 

(f) In the Items section of account 367, 
by redesignating Items 11 through 23 as 
Rems 12 through 24. and inserting a new 
Items 11 to read "11. Line Pack Gas."; 

(g) In the Items section of account 376. 
by redesignating Items 8 through 25 as 
Items 9 through 26, and inserting a new 
Item 8 to read "8. Line Pack Gas.". 

35. The Income Chart of Accounts and 
Income Accounts of Part 201 are 
amended by inserting the parenthetical 

(Major only)" at the end of the titles of 
accounts: 403. 404.1, 404 2. 404.3, and 

418.1, 

36. The Income Chart of Accounts of 
Part 201 are amended as follows: 

(a) In the title of account 401, by 
removing the word "Operating" and 
inserting, in its place, the word 
"Operation"; 


(b) By adding an account 403.1. 
following account 403, to read "403.1 
Depreciation and depletion expense 
(Nonmajor only)" 

(c) By adding an account 404. 
preceding account 404.1, to read "404 
Amortization of limited-term gas plant 
(Nonmajor only)" 

(d) In account 407.1, by removing the 
title and inserting, in its place, the title 
"Amortization of Property Losses, 
Unrecovered Plant and Regulatory 
Study Costs"; 

(e) By removing the reference to 
account 411.3 [Reserved], redesignating 
account 414 as account 414.1 and by 
adding, following account 414.1, new 
headings and references to accounts 

414.2. 410.3 and 411.3 to read as follows: 

Net utility operating income before 
provision for rate refunds. Rate Refunds 
4142 Provision for Rate Refunds. 

410 3 Provision for Deferred Income Taxes, 
Rate Refunds. 

411.3 Provision for Deferred Income 
Taxes—Credit. Rate Refunds. Rate 
refunds after taxes. 

Net utility operating Income after provision 
for rate refunds. 

37. The Income Accounts of Part 201 
are amended as follows: 

(a) In account 407.1, by removing the 
account title and inserting, in its place, 
the title "Amortization of Property 
Losses. Unrecovered Plant and 
Regulatory Study Costs" and by 
removing the words "Account 182, 
Extraordinary Property Losses" and 
inserting, in their place, the words 
"Account 182.1, Extraordinary Property 
Losses, and Account 182.2. Unrecovered 
Plant and Regulatory Study Costs"; 

(b) In the Special Instructions 
following account 410, by removing the 
words "Accounts 410.1 410.2, 411.1, and 

411.2, and inserting, in their place, the 
words "Accounts 410.1, 410.2, 410.3, 
411.1, 411.2, and 411.3"; 

(c) In paragraph A under the Special 
Instructions following account 410, by 
removing the words "and 410.2" and 
inserting in their place, the words, "410.2 
and 410.3", and removing the words "or 
411.2" and inserting, in their palce, the 
words "411.2 or 411.3"; 

(d) In paragraph B under the Special 
Instructions following account 410, by 
removing the words "and 411.2" and 
inserting, in their place, the words "411.2 
and 411.3", by and removing the words 
"or 410.2" and inserting, in their place, 
the words "410.2 or 410.3": 

(e) By adding, following account 410.2, 
a new account 410.3 to read as follows: 

410.3 Provision for Deferred Income 
Taxes, Rate Refunds. 

This account shall include the 
amounts of those deferrals of taxes and 


allocations of deferred taxes which 
relate to rote refunds. 

(f) By removing the reference account 

411.3 [Reserved] and inserting, in its 
place, the following: 

411.3 Provision for Deferred Income 
Taxes—Credit, Rate Refunds. 

This account shall include the 
amounts of those allocations of deferred 
taxes and deferrals of taxes, credit, 
which relate to rate refunds. 

(g) In accounts 411.8 and 411.7. by 
inserting the parenthetical "(Major 
only)" following the words “Production 
Properties Held For Future Use"; 

(h) In subparagraph B of account 413. 
by inserting the word and parenthetical 
"Depletion (Nonmajor only)" after the 
word "Depreciation"; 

(i) by redesignating account 414 as 
account 414.1 and adding an account 

414.2, following account 414.1, to read as 
follows: 

414.2 Provision for Rate Refunds. 

A. This account shall be charged with 
provisions for the estimated pretax 
effects on net income of the portions of 
amounts being collected subject to 
refund which are estimated to be 
required to be refunded. Such provisions 
shall be credited to account 229, 
Accumulated Provision for Rate 
Refunds. 

B. This account shall also be charged 
with amounts refunded when such 
amounts have not previously been 
accrued. 

C. Income tax effects relating to the 
amounts recorded in this account shall 
be recorded in account 411,3, Provision 
for Deferred Income Taxes—Credit. 

Rate Refunds, as appropriate. 

(j) In supbaragraph B of accounts 
421.1 and 421.2, by inserting the 
parenthetical “(Major only)" following 
the words "Production Properties Held 
for Future Use"; 

(k) In account 425, by removing Item 3. 
and by revising Item 2 to read “2. Other 
miscellaneous amortization charges 
allowed to be included in this account 
by the Commission." 

(l) In account 426.5, by adding a new 
Item 5, directly following Item 4. to read 
as follows: 

5. Costs of preliminary abandonment costs 
recorded in accounts 182.1, Extraordinary 
Property Losses, and 182.2. Unrecovered 
Plant and Regulatory Study Costs, not 
allowed to be amortized to account 407.1. 
Amortization of Property Losses. 

Unrecovered Plant and Regulatory Study 
Costs. 

(m) In account 434, by removing the 
words, "nontypical, noncustomary. 
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infrequently recurring gains." and 
inserting, in their place, the words 
"gains of unusual nature and infrequent 
occurence."; 

(n) In account 435, by removing the 
words "nontypical, noncustomary, 
infrequently recurring losses," and 
inserting, in their place, the words 
"losses of usual nature and infrequent 
occurrence,". 

38. The Operating Revenue Chart of 
Accounts and Operating Revenue 
Accounts of Part 210 are amended by 
inserting the parenthetical "(Major 
only)" at the end of the title of account 
482. 

39. The Operating Revenue Accounts 
are amended as follows; 

(a) In subparagraph C of account 481, 
by inserting the parenthetical "(Major 
companies)" preceding the words 
"Records shall"; 

(b) In Item 3 of account 488, by 
removing from the parenthetical the 
word "See" and inserting, in its place, 
the words "For Major Companies, see,"; 

(c) In Item 8 of account 495, by 
inserting the parenthetical "(Major 
companies)" immediately preceding the 
word "Include". 

40. The Retained Earnings Accounts of 
Part 201 arc amended by removing the 
text of account 439 and inserting, in its 
place, the following: 

439 Adjustments to Retained Earnings. 

A. This account shall, with prior 
Commission approval, include 
significant nonrecurring transactions 
accounted for as prior period 
adjustments, as follows: 

(1) Correction of an error in the 
financial statements of a prior year. 

(2) Adjustments that result from 
realization of income tax benefits or pre- 
acquisition operating loss carryforwards 
of purchased subsidiaries. 

B. All other items of profit and loss 
recognized during a year shall be 
included in the determination of net 
income for that year. 

41. The Operation and Maintenance 
Expense Chart of Account and the 
Operation Maintenance Expense 
Accounts of Part 201 are amended by 
inserting the parenthetical "(Major 
only)" at the end of each title of the 
following accounts: accounts 700-708, 
711-730. 732-735, 740-742, 751-754. 756, 
757. 761. 762. 765-775, 777-791. 800-604.1. 
*806. 809.1. 809.2, 810-812. 815-622, 824. 
830, 831, 833-837, 840-842, 842.1-842.3. 
843.1-843.9. 844.1-8446, 845.1-8456, 

846.1. 846.2, 847.1-847.8, 851-657. 859. 

861. 862. 865-667, 871-873. 875-877, 880, 
885-692, 894, 901. 905, 907-913 and 916; 

42. The Operation and Maintenance 
Expense Chari of Accounts of Part 201 is 
amended as follows: 


(a) By inserting an account 724.1, 
following account 724, to read "724.1 
Fuel (Nonmajor only)."; 

(b) By inserting an account 729.1, 
following account 729, to read *729.1 
Raw material (Nonmajor only)."; 

(c) By inserting an account 737, 
following account 738, to read "737 
Operation supplies and expenses 
(Nonmajor only)."; 

(d) By inserting an account 743, 
following account 742, to read "743 
Maintenance of production plant 
(Nonmajor only)."; 

(e) By inserting an account 769.1, 
following account 769. to read *769.1 
Maintenance of other plant (Nonmajor 
only)/’; 

|f) By inserting an account 792, 
following account 791. to read **792 
Maintenance of products extraction 
plant (Nonmajor only)."; 

(g) By inserting an account 799, 
preceding account 800, to read "799 
Natural gas purchases (Nonmajor 
only)."; 

(h) By inserting an account 0121. 
following account 812, to read "812.1 
Gas used in utility operations—Credit 
(Nonmajor only)."; 

(i) By inserting an account 627, 
following account 826, to read *'827 
Operation supplies and expenses 
(Nonmajor only)/'; 

(j) By inserting new accounts 838 and 
839, following account 837, to read as 
follows: 

838 Maintenance of othor underground 
storage plant (Nonmajor only). 

839 Maintenance of local storage plant 
(Nonmajor only). 

(k) By inserting an account 853.1 
following account 853. to read *‘853.1 
Compressor station fuel and power 
(Nonmajor only)."; 

(l) By inserting an account 857.1, 
following account 857, to read "857.1 
Operation supplies and expenses 
(Nonmajor only)."; 

(m) By inserting an account 866, 
following account 087. to read " "868 
Maintenance of other plant (Nonmajor 
only)."; 

(n) By inserting an account 860.1, 
following account 880. to read *880.1 
Miscellaneous distribution expenses 
(Nonmajor only)."; 

(o) By inserting an account 892.1, 
following account 892, to read "892.1 
Maintenance of lines (Nonmajor only)."; 

(p) By inserting an account 895, 
following account 694, to read "895 
Maintenance of other plant (Nonmajor 
only)."; 

(q) By inserting an account 906, 
preceding account 907, to read "906 
Customer service and informational 
expenses (Nonmajor only)."; 


(r) By inserting an account 917, 
following account 916, to read "917 
Sales expenses (Nonmajor only)."; 

(s) By redesignating an account 932 as 
acount 933 and inserting an account 932 
to read "932 Transportation expenses 
(Nonmajor only).”; 

43. The Operation and Maintenace 
Expense Accounts are amended as 
follows: 

(a) In account 710, by redesignating 
the current text as paragraph A by 
removing the words "This account 
shall" and inserting, in their place, the 
words "A. For Major companies, this 
account shall", and adding a new 
paragraph B and ITEMS Section to read 
as follows: 

B. For Nonmajor companies, this 
account shall include the cost of 
supervision and labor in the operation of 
manufactured gas production plants. 

Items (Nonmajor only) 

I. Supervising. 

2 Operating or attending equipment and 
controls including boiler plant, power 
equipment and other auxiliaries. 

3. Cleaning, lubricating and oiling 
equipment and auxiliaries. 

4. lending and unloading and other 
handling of coal coke, other fuels, raw 
materials, residuals, waste materials, etc. 

5. Observing, testing, checking and 
adjusting meters, gauges, and other 
instruments and equipment. 

6 Keeping plant logs and oilier records and 
preparing reports on plant operation. 

7. Cleaning boiler room, other buddings 
and yards. 

6 Repacking glands and replacing gauge 
glasses and other similar work if work is of s 
minor nature and performed by regular 
operating crews. Where work is of a major 
character, such as that performed on high 
pressure boilers, the work shall be 
considered maintenance. 

9. Testing water, etc. 

10. Janitorial, messenger, watchmen and 
similar services. 

II. Clerical and stenographic work at plant. 

(b) In subparagraphs A and B of 
account 731, by inserting the 
parenthetical "(for Nonmajor 
companies, account 154, Plant Materials 
and Operating Supplies)" immediately 
following the words "Extracted 
Products"; 

(c) In account 750, by redesignating 
the current text as paragraph A by 
removing the words "This account 
shall" and inserting, in their place, the 
words "A. For Major companies, this 
account shall", and inserting at the end 
of the text a new paragraph B to read as 
follows: 

B. For Nonmajor companies, this 
account shall include the cost of 
supervision and labor in the operation of 
gas wells, lines, compressors and other 
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equipment of the natural gas production 
and gathering system including 
miscellaneous labor such as care of 
grounds, building service, and general 
clerical and stenographic work at field 
offices. 

(d) In account 750, by inserting the 
words “Major and Nonmajor:" between 
the title ITEMS and Item 1; and inserting 
new Items 5 through 21, at the end of the 
ITEMS section, to read as follows: 
Nonmajor only: 

5. Gas well labor turning wells on and off. 
bailing, swabbing, blowing wells, etc. 

6 Preparing and maintaining production 
maps and land records. Including surveys. 

7 . Field line labor patrolling, attending and 
lubricating valves and other equipment, 
blowing and cleaning tines and drips, taking 
line pressures, etc. 

8. Field compressor station labor, 
operating, attending. lubricating and servicing 
equipment, recording pressures, replacing 
charts, etc. 

9. Measuring and regulating tabor 
recording pressures, changing charts, 
calculating gas volumes except for purchased 
gas and sales, adjusting and calibrating 
measuring equipment taking gas samples and 
testing gas, Inspecting and pumping drips, 
dewatering manholes and pits, etc. 

10. Purification labor attending and 
servicing purification apparatus, emptying, 
cleaning and refilling purifier boxes, 
unloading and storing glycol etc. 

11. Inspecting and testing equipment, not 
specifically to determine necessity for repairs 
or replacement of parts. 

12 Lubricating equipment valves, etc. 

13. Hauling operating employees, materials, 
supplies, etc. 

14. Moving equipment minor structures, 
etc., not in connection with construction, 
retirement or maintenance work. 

15. Keeping tog and other operating 
records, preparing reports of operations, etc. 

IB- Cleaning structures, cutting grass and 
weeds, and minor grading around stations. 

17. Cleaning debris, cutting grass and 
weeds on rights-of-way. 

18. Cleaning and repairing tools. 

19. Building and repairing gate boxes, foot 
bridges, stiles, too! boxes, etc. 

20. janitorial watchmen and messenger 
services. 

21. Clerical and stenographic work. 

(e) By amending account 755 as 
follows: 

(1) In paragraph A, by removing the 
words “stations, including" and 
inserting, in their place, the words 

stations (including in the case of Major 
companies," and by inserting a bracket 
" I '* following the word "expenses"; 

(2) In paragraph B, by removing the 
word "Respective" and inserting, in its 
place, the words "For Major companies, 
respective"; 

(3) By redesignating the current Note 
as Note (1) by inserting the 
parentheticals "( 1 ) (Major Companies)" 
immediately following the word "Note"; 


and inserting a new Note (2) to read as 
follows: 

Note (2) (Nonmajor companies): The cost of 
fuel, except gas. shall be charged initially to 
account 154. Plant Materials and Operating 
Supplies, and cleared to this account on the 
basis of fuel used. 

(f) By amending account 759 as 
follows: 

(1) By inserting the parenthetical 
"(Major companies only)" following the 
word "labor"; 

(2) By inserting the words "Major 
companies:" between the titles "Items" 
and "Labor": and 

(3) By inserting, at the end of the 
ITEMS section, eighteen new Items to 
read as follows: 

Nonmajor Companies: 

I. Scrubber oil. 

2 Gas. gasoline, and oil, in pumping, 
balling, heating and swabbing. 

3. Well swabs. 

4. Lumber, nails, and other materials used 
for upkeep of fences, making signs, etc. 

5. Material for upkeep of roads, etc. 

6. Hand tools. 

7. Lubricants, wiping rags, waste, etc. 

a Gas used in field line opera lions. 

9. Charts and printed forms. 

10. Gauge glasses. 

II. Water tests and treatment by other than 
employees. 

12 Gas purifying supplies. 

13. Geological and gas reserve services by 
others than employees in connection with gas 
production. 

14. Office supplies, stationery, drafting 
materials, etc 

15. Janitor, washroom, landscaping, first 
aid supplies, etc 

IB. Employees' transportation and travel 
expenses. 

17. Freight, express, parcel post, trucking, 
and other transportation. 

18, Utility services: lights, water, telephone. 

(g) In account 770, by removing the 
words "blending and refining" and 
inserting, in their place, the words "in 
the case of Major companies, blending 
refining"; by inserting the parenthetical 
"(Major only)" following the title 
"Items"; and by inserting a Note, at the 
end of the account to read as follows: 

Note: (Nonmajor companies) If the 
products extraction operations of the utility 
are other than a relatively minor part of the 
utility's natural gas business, the utility shall 
use the accounts for products extration 
expenses of the Major Gas Utilities with the 
respective accounts prescribed therein 
identified as subaccounts to this account. 

(h) In the Note of account 795, by 
inserting the parenthetical "(in the case 
of Nonmajor Companies, account 105, 
Gas Plant Held for Future Use)" 
following the words "Future Use": 

(i) In Note A of account 790, by 
inserting the parenthetical "(in the case 
of Nonmajor companies, General 


Instruction 19. Gas Well Records)" 
following the words "Each Plant"; 

(j) By amending account 797 as 
follows: 

(1) In subparagraph A. by removing 
the words "This account shall" and 
inserting, in their place, the words "For 
Major companies, this account shall"; 
and by adding a sentence, following the 
word "Productive.", to read as follows: 

For Nonmajor companies, this account 
shall be charged with losses on 
abandonment of natural gas leases 
acquired before October 0,1969, 
included in account 105, Gas Plant Held 
for Future Use, which have never been 
productive, unless otherwise authorized 
by the Commission. (See account 182.) 

(2) In subparagraph B, by inserting the 
parenthetical "(Major only)" preceding 
the word "When"; 

(k) In the parenthetical of occount 798. 
by inserting the words "for Major 
companies," preceding the word "see", 
and by removing the word "Charges" 
and inserting, in its place, the words 
"Charges: for Nonmajor companies, see 
account 188, Miscellaneous Deferred 
Debits"; 

(l) In subparagraph D of account 807, 
by inserting the parenthetical "(Major 
companies)" preceding the word 'This"; 

(m) In paragraph A. accounts 808.1 
and 808.2, by inserting the parenthetical 
"(in the case of Nonmajor companies, 
account 164.1, Gas Stored 
Underground)" following the word 
"Noncurrent"; 

(n) In account 813, by removing the 
word "including" and inserting, in its 
place, the words "including, in the case 
of Major companies,"; 

(o) In account 814. by redesignating 
the current text as paragraph A by 
removing the words "This account 
shall" and inserting, in their place, the 
words "A. For Major companies, this 
account shall"; and by inserting a new 
paragraph B and Items section to read 
as follows: 

B. For Nonmajor companies, this 
account shall include the cost of 
supervision and labor in the operation of 
storage facilities including underground 
storage gas wells, lines, compressors 
and other equipment of the underground 
storage system, and the labor and 
expense of preparing and maintaining 
storage maps and land records. 

Items (Nonmajor only) 

1. Operation of other storage facilities. 

2 Operation of underground storage 
system. (See account 750). 

(p) In the parenthetical of account 823. 
by removing the word "See" and 
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inserting, in it* place the word* M For 
Major companies, see”; 

Cq) in account 650. by redesignating 
the current text as paragraph A by 
removing the words "This account 
shall 0 and inserting, in their place, the 
words “A For Major companies, this 
account shall 0 ; and by inserting a new 
paragraph B and Bix Items, at the end of 
the text, to read as follows: 

B. For Nonmajor companies, this 
account shall include the cost of 
supervision and labor in the operation of 
lines, compressor stations, and other 
equipment of the transmission system. 

Perns (Nonmajor only) 

1. Load dispatching labor. 

2. Transmission communication system 
labor. 

3. Compressor station labor. 

4. Mains labor. 

5. Measuring and regulating station labor. 

6. Miscellaneous labor. 

(r) In account 665, by removing the 
account number °309° and inserting, in 
its place, the number "369°; 

(s) In account 870. by inserting a new 
parenthetical "(Major only) 0 following 
the word "dispatching" ond by removing 
from the parenthetical the word "See" 
and inserting, in its place, the words "for 
Major companies, see"; 

(t) In the Items section of account 874. 
by inserting the parenthetical "(Major 
only)" Immediately following the title 
"Labor"; and by inserting at the end of 
the Items section the following new 
Items to read as follows: 

Labor (Nonmajor only): 

1. Mums and Services labor. 

Z. Pumping station labor. 

3. Measuring and regulating station labor. 
Materials and expenses (Major and 
Nonmajor): 

1. Line markers and warning signs. 

2. Lumber, nails, etc., used in building and 
repairing gale boxes (fool bridges, stiles, tool 
boxes, etc) (Major only). 

3. Charts and printed forms. 

4. Scrubber oils. 

5.1 land tools 

6 Lubricants, wiping rags, waste, etc, 

7. Freight, express, parcel post trucking 
end other transportation. 

B. Uniforms. (Major only), 

9 Employee transportation and travel 
expenses (Major only). 

10. Janitor and washroom supplies (Major 
only). 

11. Utility services: light, water, telephone 
(Major only). 

12. Chs used in mains operations (Major 
only). 

13. Oil for fogging. 

(u) In account 878. by inserting the 
parenthetical "(Major only)" at the end 
of Items 1-12 and 20*. 

(v) In account 879. by inserting the 
parenthetical "(Major only)" at the end 
of Items 1. 2. 4. 5. 8. 9,11-13; 


(w) In account 902, by revising Item 13 
and adding new Items 14, following Item 
13, to read as follows: 

13 Communication service (Nonmajor 

only). 

14. Miscellaneous office supplies and 
expenses and stationery ond printing 
(Nonmajor only). 

(x) In account 903, by inserting at Ihe 
end of item 28 the parenthetical "(Major 
only)" and adding new Items 31 and 32, 
following Item 30, to read as follows: 

31. Communication service (Nonmajor 

only). 

32. Miscellaneous office supplies and 
expenses and stationery and printing 
(Nonmajor only). 

(y) By amending account 924 as 
follows: 

(1) In subparagraph A of account 924. 
by removing the words "It shall Include" 
and inserting, in their place, the words 
"For Major companies, it shall include"; 

(2) In subparagraph (1) of Note B, by 
Inserting the parenthetical "(stores 
expenses in the case of Nonmajor 
companies)" following the word 
"Undistributed"; 

(3) In subparagraph (2) of Note B by 
removing the word 'Transportation" 
and Inserting, in its place, the words 
Tor Major companies, transportation"; 
and by adding, following the word 
"maintained." the sentence "For 
Nonmajor companies, transportation 
and garage equipment, to account 933. 
Transportation expenses."; 

(4) In Note C, by inserting the 
parenthetical "(Major only)" following 
the title "Note C"; 

(z) In subparagraph A of account 025, 
by remov ing the words "It shall also" 
and inserting, in their place, the words 
"For Major companies, it shall also"; 

(aa) In subparagraph D of account 928. 
by removing the word "Records" and 
inserting, in their place, the words "For 
Major companies, records"; 

(bb) In Item 4 of account 930.2, by 
removing the word "Research" and 
inserting, in its place, the words "For 
Major companies, research", and by 
adding the sentence "For Nonmajor 
companies, experimental and general 
research work for the industry" 
following the word "basis."; 

(cc) In account 932, by redesignating 
this account as account 933, by adding a 
sentence immediately following the 
words "miscellaneous Equipment." to 
read "For Nonmajor companies, include 
also other general equipment accounts 
(not including tmuportation 
equipment)."; and by removing the Note 
(including text), and inserting, in its 
place, the following: 
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PART 204—(AMENDED) 

44. Part 204 is amended as follows: 

(a) In account 103. by redesignating it 
as account 103 1 of Part 201 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 103.1 
title; 

(b) In account 110, by redesignating it 
as account 110 of Part 201 and inserting 
the parenthetical "(Nonmajor only)" at 
the end of the account 110 title; 

(c) (n account 125. by redesignating it 
as account 129 of Part 201 and inserting 
the parenthetical "(Nonmajor only)" at 
the end of the account 129 title: 

(d) In account 131, by redesignating it 
as account 130 of Part 201 (following the 
heading "3, CURRENT AND ACCURED 
ASSETS") and inserting the 
parenthetical "(Nonmajor only)" at the 
end of the account 130 title; 

(e) In account 218. by redesignating it 
as account 218 of Port 201 (preceding the 
heading "6. LONG TERM DEBT") and 
inserting the parenthetical "(Nonmajor 
onJv)° at the end of the account 216 title; 

(f) In account 403. by redesignating it 
as account 403.1 of Part 201 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 403.1 
title; 

(g) In account 404, by redesignating it 
as account 404 of Port 201 and inserting 
the parenthetical "(Nonmajor only)" at 
the end of the account 404 title: 

(h) In account 701. by redesignating it 
as account 724.1 of Part 201 (preceding 
the heading "Cos Raw Materials'] and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 724.1 
title; 

(i) In account 702. by redesignating it 
as account 729.1 of Part 201 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 729.1 

title; 

(j) In account 703, by redesignating it 
as account 737 of Part 201 (preceding the 
heading “Maintenance*) end inserting 
the parenthetical "(Nonmajor only)" a * 
the end of the account 737 title: 

(k) In account 708. by redesignating it 
as account 743 of Part 201 (preceding the 
heading "B. NaturaJ Cos Production 
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Expenses") erd inserting the 
parenthetical "(Nonmajor only)” at the 
end of the account 743 title; 

(1) In account 718. by redesignating it 
as account 792 of Part 201 (preceding the 
heading "C EXPLORATION AND 
DEVELOPMENT EXPENSES") and 
inserting the parenthetical ‘(Nonmajor 
only)" at the end of the account 792 tide: 

(ra) In account 719. by redesignating it 
as account 709 1 of Part 201 (preceding 
the heading "B2. Products Extraction”) 
and inserting the parenthetical 
'(Nonmajor only)” at the end of the 
account 769.1 title; 

(n) In account 730. by redesignating it 
as account 799 of Part 201 (following the 
heading D. Other Gas Supply Expenses) 
and inserting the parenthetical 
“(Nonmajor only)" at the end of the 
account 799 title; 

(o) In account 735. by redesignating it 
as account 812.1 of Part 201 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 812.1 

title; 

(p) In account 742. by redesignating it 
as account 827 of Part 201 (preceding the 
heading "Maintenance”) and inserting 
the parenthetical "(Nonmajor only)" at 
the end of the account 827 title; 

(q) In account 748. by redesignating it 
as account 838 of Part 201 and inserting 
the parenthetical "(Nonmajor only)" at 
the end of the account 838 tide; 

(r) In account 747, by redesignating it 
as account 839 of Part 201 (preceding the 
heading "B. Other Storage Expenses' 1 
and inserting the parenthetical 

(Nonmajor only)" at the end of the 
account 839 title; 

(») In account 751, by redesignating it 
as account 853.1 of Part 201 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 853.1 

title; 

(t) In account 752. by redesignating it 
as account 857.1 of Part 201 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 857.1 

title; 

(u) In account 757, by redesignating it 
aa account 8G8 of Part 201 (preceding the 
heading "4. DISTRIBUTION 
EXPENSES") and inserting the 
parenthetical "(Nonmajor only)" at the 
tmd of the account 868 title; 

(v) In account 785, by redesignating it 
as account 880.1 of Part 201 and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 880.1 
title; 

(w) In account 767. by redesignating it 
as account 892.1 of Part 201 and 
inserting the parenthetical "(Nonmajor 
0,, ly) M at the end of the account 892.1 

title; 

(x) In account 769, by redesignating it 
as account 895 of Part 201 (preceding the 


heading "5. CUSTOMER ACCOUNTS 
EXPENSES") and inserting the 
parenthetical "(Nonmajor only)" at the 
end of the account 895 title; 

(y) In account 907, by redesignating it 
as account 906 of Part 201 (following the 
heading "0w CUSTOMER SERVICE AND 
INFORMATIONAL EXPENSES") and 
inserting the parenthetical "(Nonmajor 
only)" at the end of the account 906 title; 

(z) In account 910, by redesignating it 
as account 917 of Part 201 (preceding the 
heading "& ADMINISTRATIVE AND 
GENERAL EXPENSES") and inserting 
the parenthetical "(Nonmajor only)" at 
the end of the account 917 title; 

(aa) In account 933. by redesignating it 
as account 932 of Part 201 (preceding the 
heading " Maintenance ") and inserting 
the parenthetical "(Nonmajor only)" 8t 
the end of the account 932 title; 

(bb) By removing the remaining text of 
Part 204 in its entirety and inserting, in 
its place, the following: 

(For the Uniform System of Accounts for 
Natural Gas Companies subject to the 
Natural Gas Act. see Part 201 of this 
Subchapter.) 

45. Part 260 is amended as follows: 

(u) the table of contents of Part 260 is 
amended to read as follows: 

PART 260—STATEMENTS AND 
REPORTS (SCHEDULES) 

Sec. 

200.1 Form No. 2. Annual report for Major 
natural gas companies. 

260.2 Form No. 2-A. Annual report for 
Nonmajor natural gat companies. 

• * • • • 

§260.1 (Amended] 

CM In the heading and paragraph (a) 
of § 290.1, by removing the parenthetical 
"(Clas8 A and Class B)" and by 
Inserting, the word "Major" immediately 
preceding the word "Natural"; 

(c) In paragraph (b) of § 200.1. by 
removing the words "included in Class 
A or Class B as defined in the 
Commission's Uniform System of 
Accounts as Prescribed for Natural Gas 
Companies. Subject to the Provisions of 
the Natural Gas Act" and by inserting, 
in their place, the words and 
parenthetical "a Major company (as 
defined in Part 201 of Subchapter F of 
this chapter)"; 

(d) In § 280.1. by removing paragraph 

§260.2 [Amended] 

(c) In the heading and paragraph (a) of 
§ 280.2, by removing the parenthetical 
"(Class C and Class D)“ and by inserting 
the word "Nonmajor" preceding the 
word "Natural"; 

(f) In paragraph (b) of $ 260.2. by 
removing the words "included in Class 


C or Class D as defined in Part 204 of 
this chapter," and by inserting, in their 
place, the words "considered Nonmajor 
as defined in Part 201 of Subchapter F of 
this Chapter,"; 

(g) In § 260.2, by removing paragraph 

lc); 

§260.8 1 Amended I 

(h) In paragraph (a) of § 260.8, by 
removing the words "Class A" and by 
adding, the word "Major" in their place. 

|FK Due Fil'd UMl-ft* &4S jub| 

HILLING COOC •W-01-U 


DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco end 
Firearms 

27 CFR Part 9 

[Notice No. 4891 

The Mendocino Viticultural Area 

agency: Bureau of Alcohol. Tobacco 

and Firearms, Treasury. 

action: Notice of proposed rulemaking. 

summary: The Bureau of Alcohol 
Tobacco and Firearms (AIT) is 
considering the establishment of a 
viticultural area in Mendocino County. 
California, to be known 89 
"Mendocino." This proposal is the result 
of a petition from Mr. James A. 

Beckman. Vice-President of Guild 
Wineries and Disttiileries, and other 
industry members in the area. The 
establishment of viticultural areas and 
the subsequent use of viticultural area 
names in wine labeling and advertising 
will albw wineries to better designate 
the specific grape-growing area where 
their wines come from and will enable 
consumers to better identify wines they 
purchase. 

date: Written comments must be 
received by November 28.1983. 
address: Send written comments tor 
Chief, FAA. Wine and Beer Branch, 
Bureau of Alcohol. Tobacco and 
Firearms. P.O. Box 385. Washington. 

D.C 20044 + 0385 (Attn: Notice No. 489). 

Copies of the petition, the proposed 
regulations, the appropriate maps, and 
the written comments will be available 
for pubtic inspection during normal 
business hours at: ATF Reading Room. 
Office of Public Affairs and Disclosure, 
Room 4407. Federal Building, 12th & 
Pennsylvania Avenue NW., Washington. 
D.C 

FOR FURTHER INFORMATION CONTACT: 

Ed Reisman, FAA. Wine and Beer 
Branch, Bureau of Alcohol. Tobacco and 
Firearms. 1200 Pennsylvania Avenue 
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NW.. Washington. D.C 20228. (202) 566- 
7626. 

SUPPLEMENTARY INFORMATION: 
Background 

On August 23.1978, ATF published 
Treasury Decision ATF-53 (43 FR 37672. 
54624) revising regulations in 27 CFR 
Part 4. These regulations provide for the 
establishment of definite viticultural 
areas. The regulations also allow the 
name of an approved viticultural area to 
be used as an appellation of origin on 
wine labels and in wine advertisements. 

On October 2,1979. ATF published 
Treasury Decision ATF-60 (44 FR 56692) 
which added a new Part 9 to 27 CFR, for 
the listing of approved American 
viticultural areas. 

Section 4.25«(e)(l). Title 27. CFR 
defines an American viticultural area as 
a delimited grape-growing region 
distinguishable by geographical 
features. Section 4.25a(e](2) outlines the 
procedure for proposing an American 
viticultural area. Any interested person 
may petition ATF to establish a grape¬ 
growing region as a viticultural area. 

The petition should include— 

(a) Evidence that the name of the 
proposed viticultural area is locally 
and/or nationally known as referring to 
the area specified in the petition: 

(b) Historical or current evidence that 
the boundaries of the viticultural 
features of the proposed area from 
surrounding areas; 

(c) Evidence relating to the 
geographical features (climate, soil, 
elevation, physical features, etc.) which 
distinguish the viticultural features of 
the proposed area from surrounding 
areas: 

(d) A description of the specific 
boundaries of the viticultural area, 
based on the features which can be 
found on United States Geological 
Survey (U.S.G.S.) maps of the largest 
applicable scale; and 

(e) A copy of the appropriate U.S.G.S. 
map with the boundaries prominently 
marked. 

Petition 

ATF has received a petition from Mr. 
James A. Beckman. Vice-President of 
Guild Wineries and Distilleries, 
proposing an area within Mendocino 
County. California, as a viticultural area 
to be known as "Mendocino." The 
petition submitted by Mr. Beckman 
contains the names of 113 industry 
members in the area. This proposed 
viticultural area is located entirely in 
Mendocino County, California, in the 
southernmost one-third part of the 
county. The area consists of about 430 
square miles (275,200 acres). 
Approximately 10.596 acres of grapes 


are estimated to be growing within the 
boundaries of the proposed viticultural 
area according to the 1981 California 
Crape Acreage Survey published by the 
California Crop and Livestock Reporting 
Service. There ore 20 bonded wineries 
currently operating within the proposed 
viticultural area. 

Viticultural Area Name 

For many years the name 
"Mendocino" has been applied to 
geographical features and manmade 
structures within the proposed 
viticultural area. e.g. Lake Mendocino, 
Mendocino Loam (a type of residual 
soil), and Mendocino State Hospital. 
This information was documented on 
United States Geological Survey maps 
and United States Department of 
Agriculture Soil Survey maps. Also, the 
name "Mendocino" has been used as an 
appellation of origin on the labeling of 
wines produced and bottled by wineries 
located within the proposed viticulturoi 
area. 

General Information 

Grapes have been growing in the 
proposed "Mendocino" viticultural area 
since the earliest settlement in the mid 
1800's. According to the Mendocino 
County Assessor's records, 25.000 grape 
vines (or about 40 acres) had been 
planted by 1871. 

By 1910, grapes and wines from the 
area were listed as principal products of 
the county. At that time, there were 
5.800 acres of grapes and nine wineries 
that produced 90,000 gallons of wine in 
the proposed viticultural area. The most 
popular grape variety of the time was 
Zinfandel. and today it is still one of the 
major grape varieties grown in the area. 
In the early 1970’s large acreages of new 
vineyards were planted within the 
proposed viticultural area. As a result of 
this activity the wineries expanded. 

"Mendocino” encompasses cultivated 
agricultural areas in the southernmost 
one-third of Mendocino County in 
California. "Mendocino" is shaped like 
the letter V with two forks. It includes 
the watershed areas and drainage 
basins of both the Navarro and Russian 
Rivers. The eastern fork, the area which 
encompasses the Russian River 
watershed, starts at the headwaters of 
the Russian River and extends 
approximately 30 miles south from there. 
At its widest point on the north end, the 
proposed viticultural area is about 12 
miles wide, encompassing Redwood and 
Potter Valley with a hilly outcropping 
separating them. Its narrowest point just 
south of the middle is six miles wide. 
The east fork is approximately 30 miles 
inland from the Pacific Ocean and runs 
almost parallel to the coastline. 


The west fork of the proposed area, 
consisting of agricultural areas found in 
both the Navarro and Russian Rivers 
watersheds, starts approximately one 
mile south of a fork In the Navarro River 
and extends southeast approximately 34 
miles. At its widest point on the north 
end it is approximately eight miles wide 
and in the middle at its narrowest point 
it is four miles wide. The w r est fork also 
runs parallel to the Pacific coastline, 
approximately 15 miles inland. At its 
south end the w'est fork bends sharply to 
the east, joining the east fork at its 
southwestern boundary. 

The majority of vineyards within the 
proposed viticultural area are at 
elevations ranging from 250 to 1,100 feet, 
with some vineyards as high as 1.600 
feet on the hillsides in the area. 

The mountain ridges surrounding the 
area define the Upper Russian River and 
Navarro River drainage basins. These 
ridges, some as high as 3.500 feet, are 
the natural boundaries of area climates 
and soil types referred to in the petition 
for the proposed "Mendocino" 
viticultural area. 

Geographical Features 

The petitioner claims the proposed 
viticultural area is distinguished from 
surrounding areas by climate. The 
petitioner bases this claim on the 
following: 

(a) The "Mendocino" area generally 
separates the coastal and interior 
climate areas and has a very unusual 
climate pattern. It lies in a climate area 
called ’Transitional." The area is 
unusual in climate because either the 
coastal or the interior climates can 
dominate the "Mendocino" climate for 
either short or long periods of time. 
Generally this is reflected by a warmer 
winter and a cooler summer than the 
interior climate area east of the 
proposed viticultural area. Also, it 
provides a grape growing season that 
has many warm, dry days, and generally 
cool nights. 

(b) 'Hie north end of the west fork of 
the proposed area, near Philo, has a very 
unique microclimate. This area is cooler 
than the rest of the proposed viticultural 
area and is classified as Region I on the 
University of California heat summation 
scale developed by Amerine and 
Winkler. All references to heat 
summation and distribution of heat, 
mentioned throughout this document, 
were gathered from climate studies 
made by the University of California 
Agricultural Extension Service offices 
located at Lake, Mendocino and Sonoma 
Counties. The Boonville area, which is 
located southeast of Philo, is warmer 
and is therefore classified as Region II. 
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The overall climate of the Anderson 
Valley area is described as “Coastal" by 
the Mendocino County Farm Advisor's 
Office, in their booklet, The Climate of 
Mendocino County. The total average 
heat summation for "Mendocino" for the 
period of April through October is 3,097 
cumulative degree-days and is therefore 
classified as Region HI. 

(c) The "Mendocino" area has a rainy 
season of moderate temperatures and a 
dry season with high temperatures. The 
rainy season occurs in the winter 
months from October through April and 
the rainfall in this area is greater than 
the Central Valley area of the State. The 
five months from May through 
September constitute the summer or dry 
season. The average annual temperature 
for the area is about 59 degrees 
Fahrenheit and the annual precipitation 
varies from about 44 inches in the 
northern area of the western fork of the 
proposed area to about 37 inches in the 
south. 

(d) Climatically. "Mendocino" falls 
somewhere in the middle between 
Sonoma County and Lake County. The 
average “Mendocino" growing season is 
268 days and rainfall averages 39.42 
inches per year. The distribution of heat 
for June, July, and August averages 602 
•irgree-days and falls between Lake 
County (678) and Sonoma County (541). 

(e) In comparison, Sonoma County, a 
major grape-growing region to the south 
of ‘Mendocino.** displays a profound 
marine influence. This is apparent in the 
distribution of heat summation 

I cumulative degree-days) for the area. 
Winter is mild, resulting in an average 
growing season of 308 days with the 
marine influence providing a slightly 
warmer spring which promotes a hud 
break up to 10 days earlier than in the 
Mendocino" area or in bake County. 

The marine air influence in Sonoma 
County extends throughout the summer, 
bolding cumulative degree-days for June, 
July, and August to a lower average than 
either “Mendocino" or Lake County. The 
total average heat summation for 
^noma County for the period of April 
through October is 3,046 cumulative 
‘ifgrve-days, placing it just at the lower 
range of Region III for grape growing as 
defined by the University of California. 
Average rainfall across Sonoma County 
the lowest of the three areas being 
compared, with a range of from 40.50 
inches 24.10 inches and an average of 
32.37 inches per year. 

(f) Lake County, east of "Mendocino," 
represents a more harsh continental 
influence with some moderation 
Recurring due to the location of Clear 
Lake. The average growing season in 
Lake County (223 days) is shorter than 

1 Mendocino" or Sonoma County. 


Also, cumulative degree-days for June, 
July and August are much higher in Lake 
County than in the other two areas. 
Average cumulative degree-days for 
Lake County' for the months of June, July 
and August are 491, 771. and 771 degree- 
days respectively. The average heat 
summation of cumulative degree-days 
for Lake County for the months of April 
through October is 3,380 and is therefore 
classified at the higher range of Region 
HI. In addition, the beginning of the Lake 
County growing season is cooler than 
Sonoma County, with a more rapid drop 
(comparatively) to winter temperatures. 
Also, annual rainfall is more variable 
throughout Lake County, ranging from 
30.65 to 62.16 inches with an average of 
45.21 inches. 

Proposed Boundaries 

The boundaries of the proposed 
Mendocino viticultural area may be 
found on seven U.S.G.S., 15 minute 
series mops. They are titled "Wilhts 
Quadrangle, California—Mendocino 
Co." (1961); "Potter Valley Quadrangle. 
California" (1960); "Ukiah Quadrangle, 
California" (1958); "Hopland 
Quadrangle. California" (1960); 
"Boonville Quadrangle, California— 
Mendocino Co." fl959); "Navarro 
Quadrangle. California—Mendocino 
Co." (1960); and "Ombaun Valley 
Quadrangle. California" (1960). The 
specific description of the boundaries of 
the proposed viticultural area is found in 
the proposed regulations which 
immediately follow the preamble to this 
notice of proposed rulemaking. 

Paperwork Reduction Act 

The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511. 44 
U.S.C. Chapter 35. and its implementing 
regulations, 5 CFR Part 1320, do not 
apply to this notice because no 
requirement to collect information is 
proposed. 

Executive Order 12291 

It has been determined that this 
proposal is not a "major rule" within the 
meaning of Executive Order 12291, 46 FR 
13193 (February 17,1981), because it will 
not have an annual effect on the 
economy of $100 million or more; it will 
not result in a major increase in costs or 
prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
region: and it will not have significant 
adverse effects on competition, 
employment, investment productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or exporl markets. 


Regulatory Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analyses (5 
U.S.C. 603.604) are not expected to 
apply to this proposed rule because the 
proposal if promulgated as a final rule, 
is not expected to have a significant 
economic impact on a substantial 
number of small entities. Since the 
benefits to be derived from using a new 
viticultural area appellation of origin are 
intangible, ATF cannot conclusively 
determine what the economic impact 
will be on the affected small entities in 
the area. However, from the information 
we currently have available on the 
proposed Mendocino viticultural area, 
ATF does not feel that the use of this 
appellation of origin will have a 
significant economic impact on a 
substantial number of small entities. 

Public Participation 

ATF requests comments concerning 
this proposed viticultural area from all 
interested persons. Furthermore, while 
this document proposes possible 
boundaries for the Mendocino 
viticultural area, comments concerning 
other possible boundaries for this 
viticultural area will be given 
consideration. 

Issues on Which Comments Arc 
Requested 

Name of Proposed Viticultural Area 

The petitioner believes the name 
"Mendocino" is the most appropriate 
name for the proposed viticultural area. 
ATF is concerned, however, that using 
county names for viticultural areas, only 
without the word "County." may 
confuse and mislead the consumer. In 
the first place, such names will not be 
distinct from county names. And 
secondly, the consumer might be misled 
as to the percentage of wine required to 
be from grapes grown in the named 
appellation of origin. For a county 
appellation, the percentage which must 
come from the county is at least 75 
percent. For a viticultural area 
appellation, the percentage which must 
come from the viticultural area is at 
least 85 percent. 

ATF is concerned that consumers 
might not be able to distinguish the 
county appellation from the viticultural 
area appellation. We are also concerned 
that someone could, simply by adding 
the word "County." produce 8 wine 
which would ride on the reputation of 
the viticultural area name. For these 
reasons, ATF requests written 
comments from all interested persons 
concerning whether the name 
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“Mendocino" would be misleading or 
confusing to the consumer, and if so, 
what would be the most appropriate 
name for this proposed viticultural area. 

Overlapping of Viiicultural Areas 

The proposed Mendocino viticultural 
area partially or totally overlaps with 
five other proposed or approved 
viticultural areas. These include 
McDowell Valley. Cole Ranch. Potter 
Valley, Anderson Valley, and North 
Coast. 

ATF recognizes that in some cases it 
will be necessary to establish 
viticultural areas which totally or 
partially overlap with other proposed or 
approved viticultural areas. ATF. 
however, believes the significance of 
viticultural areas as delimited grape- 
growing regions distinguishable by 
geographical features may be eroded by 
the indiscriminate establishment of 
overlapping viticultural areas. 

Therefore. ATF will judge each petition 
which proposes a viticultural area that 
overlaps with other proposed or 
approved viticultural areas on a case- 
by-case basis. ATF will be guided in this 
judgment by evidence presented in the 
petition and by comments received from 
the public during the comment period. 

For this reason, each petition which 
proposes a viticultural area that 
overlaps with other proposed or 
approved viticultural areas must fulfill 
the requirements of regulations relating 
to the establishment of viticultural areas 
and contain evidence to substantiate 
that the area of overlap should be 
included in the proposed viticultural 
area. All persons interested in this 
overlap issue are encouraged to submit 
written comments before the close of the 
comment period. 

Comments received before the closing 
date will be carefully considered. 
Comments received after the closing 
date and too late for consideration will 
be treated as possible suggestions for 
future AIT action. 

ATF will not recognize any material 
or comments which are confidential. 
Comments may be disclosed to the 
public. Any material which the 
commenter considers to be confidential 
or inappropriate for disclosure to the 
public should not be included in the 
comment. The name of the person 
submitting a comment is not exempt 
from disclosure. 

Any interested person who desires an 
opportunity to comment orally at a 
public hearing on these proposed 
regulations should submit his or her 
request, in writing, to the Director within 
the 45-day comment period. The request 
should include reasons why the 
commenter feels that a public hearing is 


necessary. The Director, however, 
reserves the right to determine, in light 
of all circumstances, whether a public 
hearing will be held. 

Drafting Information 

The principal author of this document 
is Ed Reisman, FAA, Wine and Beer 
Branch, Bureau of Alcohol Tobacco and 
Firearms. 

List of Subjects in 27 CFR Part 9 

Administrative practice and 
procedure. Consumer protection. 
Viticultural areas and Wine. 

Authority 

Accordingly, under the authority in 27 
U.S.C. 205 (49 Stat. 981, as amended), the 
Director proposes the amendment of 27 
CFR Part 9 as follows: 

PART 9—AMERICAN VITICULTURAL 
AREAS 

Paragraph 1. The table of sections in 
27 CFR Part 9. Subpart C. is amended to 
add the title of i 9.93 to read as follows: 

Subpart C—Approved American Viticultural 

Areas 

Sec. 

• • • • • 

9.93 Mendocino. 

Par. 2. Subpart C is amended by 
adding § 9.93 to read as follows: 

Subpart C—Approved American 
Viticultural Areas 


$ 9.93 Mendocino. 

(a) Name. The name of the viticultural 
area described in this section is 
"Mendocino." 

(b) Approved maps. The appropriate 
maps for determining the boundaries for 
the Mendocino viticultural area are 
seven U.S.G.S. maps. They are titled: 

(1) "Willits Quadrangle. California— 
Mendocino Co.," 15 minute series (1961); 

(2) "Potter Valley Quadrangle. 
California," 15 minute series (1960); 

(3) "Ukiah Quadrangle. California," 15 
minute series (1958); 

(4) "Hopland Quadrangle. California," 
15 minute series (1960); 

(5) "Boonville Quadrangle, 
California—Mendocino Co.." 15 minute 
series (1959); 

(6) "Navarro Quadrangle. California— 
Mendocino Co.," 15 minute scries (1961); 

(7) "Ombaun Valley Quadrangle, 
California," 15 minute series (1960). 

(c) Boundaries . The Mendocino 
viticultural area is located entirely 
within Mendocino County, California. 
The beginning point is the southeast 
comer of Section 30. Township 12 North 


(T. 12 N.), Range 10 West (R. 10 W.) 
located along the Mendocino County/ 
Sonoma County line in the southeast 
quadrant of US.G.S. map "Hopland 
Quadrangle." 

(1) From the beginning point, the 
boundary runs north along the eastern 
boundary of Sections 30,19.18. 7 and 6 
to the point labeled Jakes CR (Jakes 
Creek) located at the northwest comer 
of Section 5, T. 12 N.. R. 10 W.; 

(2) Thence in a straight line in a 
northwest direction to the point labeled 
Bedford Rock in section 3. T. 13 N., R. 11 
W.; 

(3) Thence in a straight line in a 
northwest direction to a point labeled 
Red Mtn in Section 17. T. 14 N., R. 11 W.; 

(4) Thence in a straight line in a 
northwest direction to the southeast 
comer of Section 25. T. 16 N., R. 11 W.; 

(5) Thence in a straight line in a 
northeast direction to the northeast 
comer of Section 1. T. 16 N.. R. 11 W. 
located along the Mendocino County/ 
Lake County line; 

(6) Thence in a straight line in a 
northwest direction to the northeast 
comer of Section 5. T. 17 N.. R. 11 \Na 

(7) Thence in a westerly direction 
along the T. 18 N./T. 17 N. township line 
until it intersects with the R. 13 W./R. 12 
W. range line; 

(8) Thence in a straight line in a 
southwest direction to the point labeled 
Eagle Rock located in Section 16, T. 15 
N.. R. 13 W.: 

(9) Thence in a straight line in a 
southeast direction to the point labeled 
Bus McGall Peak located in Section 4, T. 
13 N.. R. 12 W,; 

(10) Thence in a straight line in a 
westerly direction to an unnamed 
hilltop, elevation 2015 feet, in the 
northeast comer of Section 9, T. 13 N.. R 
13 W 4 

(11) Thence in a straight line in a 
northwest direction to the junction of 
Bailey Gulch and the South Branch. 
North Fork to the Navarro River, located 
in Section 8, T. 15 N., R. 15 W.; 

(12) Thence in a straight line in a 
southwest direction to Benchmark (BM) 
1057 located in Section 28, T. 15 N.. R. 16 
W.; 

(13) Thence due south in a straight 
line approximately 1.4 miles to 
Greenwood Creek located in Section 33. 
T. 15 N.. R. 16 W.; 

(14) Thence following Greenwood 
Creek in a generally southeasterly and 
then a northeasterly direction to where 
it intersects with the south section line 
of Section 16, T. 14 N., R. 15 W„ 
approximately .2 miles west of Cold 
Springs Road; 

(15) Thence in an easterly direction 
along the south section lines of Sections 
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16,15, and 14, T. 14 N.. R. 15 W., to the 
intersection of the south section line of 
Section 14 with an unnamed creek; 

(16) Thence in a straight line in a 
southeasterly direction to Benchmark 
|BM) 680 located in Section 30, T. 13 N.. 
K.13 W.; 

(17) Thence continuing in a straight 
line in a southeasterly direction to the 
intersection of the southwest comer of 
Section 32, T. 12 N., R. 11 W„ and the 
Mendocino County/Sonoma County 
line; 

(18) Thence following the Mendocino 
County/Sonoraa County line in an 
easterly, northerly, and then an easterly 
direction to the beginning point. 

Approved: September 30.1983. 

W T. Drake, 

Acting Director. 

IK LV*c 03271187 Filed 10-11-41 MS am) 

B.ILING COOfE Ml 0-31-41 


ENVIRONMENTAL PROTECTION 

AGENCY 

40 CFR Part 52 
[A-9-FRL 2356-1J 

Approval and Promulgation of 
Implementation Plans; Imperial County 
Air Pollution Control District, Air 
Pollution Control Regulations, State of 
California 

agency: Environmental Protection 
A«ency (EPA). 

action: Notice of proposed rulemaking. 

summary: The Imperial County Air 
Pollution Control District (ICAPCD). 
California, adopted a New Source 
Review Rule on May 5,1981. The Rule 
contains provisions comparable to 
EPA’s requirements for New Source 
Review (NSR). It regulates construction 
and operation of new and modified 
major sources of nonattainment 
pollutants. Imperial County adopted the 
Rule to satisfy conditions on the 
approval of its previous NSR Rule. This 
Rule was submitted to EPA as a State 
Implementation Plan (SIP) revision on 
)une 22.1981. In this Notice, EPA is 
proposing to approve the Rule if the 
District corrects deficiencies cited in the 
EPA evaluation before EPA final 
rulemaking. 

date: Comments may be submitted up 
to November 14.1983. 
addresses: Comments may be sent to: 
Regional Administrator, At\n: Air 
Management Division. Air Operations 
Brunch. New Source Section, 
Environmental Protection Agency, 

Region 9. 215 Fremont Street. San 
Francisco. CA 94105. 


Copies of the revisions and EPA’s 
Evaluation Report are available for 
ublic inspection during normal 
usiness hours at the EPA Region 9 
office at the above address and at the 
following locations: 

California State Air Resources Board. 

1102 ”Q’’ Street, Sacramento. CA 

9S814; 

Imperial County Air Pollution Control 

District, County Courthouse. 939 West 

Main Street, El Centro. CA 92243. 

FOR FURTHER INFORMATION CONTACT: 
Willard Chin, New Source Section, Air 
Operations Branch. Air Management 
Division, Environmental Protection 
Agency, Region 9, (415) 974-7649. 
SUPPLEMENTARY INFORMATION: 

Background 

On April 1,1980. EPA proposed to 
disapprove the Imperial County 
Nonattainment Area Plan (NAP) 
because of the lack of an NSR Rule. On 
March 17.1980, the State submitted the 
Imperial NSR Rule but it was received 
too late for EPAs April 1,1980 Notice of 
Proposed Rulemaking. On November 10, 
1980, EPA conditionally approved the 
NSR portion of the NAP with the 
exception of Rule 207 c.5 (1.AER 
Exemption) which was disapproved. 

The condition of approval required the 
District to meet all requirements in 
EPA’s amended regulations for NSR 
(August 7.1980. 45 FR 52676). 

The County is designated attainment 
by EPA for sulfur dioxide, carbon 
monoxide, and nitrogen oxides. The 
county is unclassified for particulates. 
The entire county is designated 
nonattainment for ozone. 

NSR—Part D of the Clean Air Act 
(Sections 171 to 173) and 40 CFR 51.18 
define the requirements for NSR 
programs, which apply to nonattainment 
pollutants. The most important 
requirements are that local NSR rules 
and programs require applicants for new 
sources or modifications to: (a) Meet the 
Lowest Achievable Emission Rate, (b) 
provide reductions at least equal to the 
emission increase (offsets) and 
consistent with RFP. and (c) certify that 
all major sources they own in the State 
comply with all air pollution emission 
limitations. It should be noted that 
Imperial County falls under EPA s rural 
ozone policy. (See 44 FR 20376). 

The Imperial County APCD currently 
administers the NSR program under its 
conditionally approved Rule. 

Description of Regulations 

In response to the NSR requirements, 
the District adopted revisions to their air 
quality regulations on May 5,1981. 

These revisions were submitted to EPA 


by the Governors designee as official 
SIP revisions on June 22.1981. Rules 207, 
208. 209, 210, 211 and 212 adopted by the 
District include the following sections: 

207: Standards for Permit to Construct 
Section A—Definitions 1-9 
Section B—Ceneral 1-2 
Section C— Applicability and 
Exemptions 1-4 

Section D—Calculation of Emissions 
1-6 

Section E—Control Technology and 
Mitigation Requirements 1-2 
Section F—Permit Application 
Requirements 

Section G—Permit Condition 
Requirements 1-3 
Section H—Analysis. Notice and 
Reporting 1-3 

208: Standards for Permit to Operate 
Section A—General 1-4 
Section B—Requirements 
Section C—Procedures 
Section D—Exemptions 
Section E—Definitions 
Section F—Severability 
209: Implementation Plans 
210: Denial of Applications 
211: Appeals 
212: Annual Renewal 

Evaluation 

EPA has evaluated the regulations 
listed above to determine whether they 
satisfy all of the criteria for an NSR 
program. In general, the Imperial rule 
does satisfy EPA’s requirements. 
ICAPCD regulations will: (1) Require 
preconstruction review of the sources 
which would be subject to the federal 
guidelines; (2) require certification of 
statewide compliance, and application 
of LAER in a manner consistent with 
EPA’s NSR requirements (40 CFR 51.18). 
The ICAPCD regulations also contain 
adequate guidelines and procedures for 
the administration and enforcement of 
the NSR programs. 

EPA’s review of the Rule found some 
deviations from EPA requirements. In all 
cases the ICAPCD is considering 
clarifications to or revisions of the Rule 
to eliminate the discrepancies. The 
significant issues arc: 

(1) Net emission change must require 
that: 

—Actual emission decreases provide the 
same health and welfare impact as 
that attributed to the increase from 
the particular change. 

—Changes are federally enforceable. 

—Emissions decreases are below the 
lower of either actual or allowable 
emissions. 

—Changes have not already been used 
for RFP or in NSR permits. 
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(2) The definition of the 
nonattainment area implies that the 
APCD. rather than EPA, determines 
attainment status. 

(3) The source definition is 
incomplete. The Rule has a dual 
definition but it does not provide that 
—A source include pollutant emitting 

activities which belong to the same 
industrial grouping (i.e., have the 
same two-digit SIC code). 

—A source includes units located on 
one or more contiguous or adjacent 
properties. 

—An installation is an ^identifiable 
piece of process equipment. 

—Clarify the definition so that a source 
need not be a common production 
process. 

(4) There is no definition for fugitive 
emissions and the related requirements 
are not addressed. 

(5) The District Rule must restrict 
emissions reductions credits from 
shutdowns and production curtailments 
as provided in 51.18(j)(3)(ii)(e). 

(6) The Rule does not specify the level 
of increase for each pollutant to be 
considered as a modification. 

(7) The BACT/LAER provision 
requires EPA to determine what is the 
most stringent LAER found in any SIP. 
The Rule should be revised to have the 
District inform the source of the required 
LAER technology. 

(8) There is no definition of 
reconstruction. 

(9) Baseline emissions can be 
determined with the limitations from 
pollution control technology even if such 
limitations are not federally enforceable. 

(10) The District rule does not mske it 
clear that emissions already required for 
offsets, or netting, RFP and compliance 
with existing SIP requirements cannot 
be used to calculate net emissions 
change. 

(11) Since actual emissions are used 
only when allowable emissions data is 
not available, the Imperial Rule accepts 
the use of allowable emissions to 
calculate emissions reduction credits. 

(12) IV Rule needs to insure that 
internal offsets (net emissions reduction 
credits) ar^ federally enforceable. 

(13) LAER and offset requirements are 
applied on the basis of violation of 
National Ambient Air Quality Standards 
rather than on the basis of the area 
designated nonattainment be EPA 
(CAA. Section 107). 

(14) The Rule allows a resource 
recovery project to receive offsets based 
on projected higher emissions than 
would have resulted if an alternative 
technology had been used. 

There are five additional but minor 
Issues. The following will require rule 


revision: Beginning Time Period for 
Emissions Calculation. Source 
Responsibility Requirement. Alternative 
Site Requirement, and Definition of 
Construction. 

Since Imperial is a rural ozone area, 
certain other rule deficiencies will not 
require remedies under EPA rural ozone 
policy. A complete discussion of all the 
issues is found in the evaluation report 
which includes a section on rule 
revisions that would be necessary if 
Imperial County becomes urbanized or 
nonattainment for other pollutants. (The 
report is available at the location listed 
in the Addresses section of this Notice). 

Proposed Action 

EPA proposes to approve under 
Section 110 and Part D of the Clean Air 
Act. the ICAPCD rules if the deficiencies 
identified above are corrected before 
final rulemaking. The District has 
expressed a willingness to remedy the 
problems. This EPA action applies only 
to the current designations for imperial. 
If the District becomes urbanized or 
nonattainment for other pollutants. EPA 
will take new actions to make the 
appropriate determinations relevant to 
any new designations. 

The District is also considering 
adopting the NSR Rule developed by the 
California Air Pollution Control Officers 
Association (CAPCOA) and the 
California Air Resources Board. Imperial 
County can either correct its submitted 
rule or adopt the latest NSR CAPCOA 
rule to meet EPA's NSR requirements. 

EPA proposes also to rescind 40 CFR 
52.232(a)(ll)(i)(A) thereby eliminating 
the condition that the ICAPCD revise its 
NSR Rule. If the deficiencies cited are 
corrected, the rule fully satisfies the 
condition. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. Under 5 U.S.C. Section 
605(b). the Administrator has certified 
that SIP approvals do not have a 
significant economic impact on a 
substantial number of small entities. 

(See 48 FR 8709.) 

List of Subjects in 40 CFR Part 52 

Air pollution control, ozone. Sulfur 
oxides. Nitrogen dioxide. Lead. 
Particulate matter. Carbon monoxide. 
Hydrocarbons. 

Authority: Sections 110,129,171 to 173, and 
301(a) of the Clean Air Act a$ amended (42 
U.S.C. 7410. 7429. 7501 to 7503 and 7601(a)). 

Dated: April 18.1983. 

Sonia F. Crow, 

Regional A dministmtor. 

|FX Doc. &-CTI6Sriled 10-ll-JB. »<&*m| 

BILLING COOC 


40 CFR Part 52 
(AD-FRL 2448-31 

Revision to Oklahoma Regulation; 
Reports Required; Excess Emissions 
During Startup, Shutdown and 
Malfunction of Equipment 

agency: Environmental Protection 
Agency. 

action: Proposed approval. 

SUMMAnv: This action proposes 
approval of a revision to the State of 
Oklahoma Air Quality Control 
Implementation Plan which was 
submitted by the Governor on February 
8.1983. Specifically, the State revised 
Regulation 1.5—Reports Required: 
Excess Emissions During Startup, 
Shutdown and Malfunction of 
Equipment to ensure the use of the 
enforcement discretion approach by the 
State and to meet EPA's criteria for a 
malfunction regulation. Prior to this 
submittal, the State submitted a letter of 
clarification to Regulation 1.5 on 
October 18,1982, in response to a 
preliminary review by EPA. The State 
submitted another letter of clarification 
on May 24.1983. 

date: Interested porsons are invited to 
submit comments on this proposed 
action on or before November 14.1983. 
addresses: Written comments should 
be submitted to the address below: 
Environmental Protection Agency. Air 
and Waste Management Division. Air 
Branch, State Implementation Plan 
Section, 1201 Elm Street, Dallas. Texas 
75270. 

Copies of the State's submittal are 
available for inspection during normal 
business hours at the address above and 
at the following location: Oklahoma 
State Department of Health. Air Quality 
Service, 1000 Northeast 10th Street. 
Oklahoma City, Oklahoma 73152. 

FOR FURTHER INFORMATION CONTACT: 

Kathryn M. Griffith. Air and Waste 
Management Division. Air Branch, State? 
Implementation Plan Section. 1201 Elm 
Street, Dallas, Texas 75270, (214) 767- 
9853. 

SUPPLEMENTARY INFORMATION: On 

February 8,1983, the Governor of 
Oklahoma submitted a SIP revision to 
Regulation 1.5 (Reports Required: Excess 
Emissions During Startup, Shutdown 
and Malfunction of Equipment), as 
revised on June 1,1981. EPA reviewed 
the State's submittal and developed an 
evaluation report 1 in accordance with 


• ERA Evaluation Report for Oklahoma 
Rregulation 1S—Reports Required Exows Emi^ior.i 
Dunng Startup. Shutdown and Malfunction of 
Equipment 
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the minimum criteria established by the 
EPA policy memorandum dated. 

St*piember 28,1982 (Policy on Excess 
Emissions During Startup, Shutdown 
Maintenance and Malfunctions) and the 
clarification memorandum dated 
February 15,1983. This evaluation report 
is available for inspection by interested 
parties during normal business hours at 
the EPA Region 6 office and the other 
address listed above. 

EPA believes that Oklahoma's 
Regulation 1.5 is consistent with EPA's 
malfunction policy. EPA's basic criterion 
in reviewing malfunction regulations is 
that the regulations must not provide for 
an automatic exemption during a 
maintenance/malfunction episode. The 
State's response to automatic 
exemptions as stated in their letter of 
clarification dated. May 24,1983, is "the 
mere providing of the information 
mandated in Sections 1.5(c)(2)(A) (B), 
and (C) does not exempt the facility 
from enforcement of the violation. The 
violation can be pursued if the Chief 
lie-. The Department) is not satisfied 
that excess that excess emissinons were 
not unavoidable." This is interpreted as 
the Chief exercising his enforcement 
discretion depending on the 
circumstances surrounding the excess 
emissions rather than an automatic 
exemption. The State will use the 
information submitted in response to the 
requirements of Regulation 1.5 to 
determine whether enforcement action 
is appropriate. 

The policy memoranda list 5 other 
criteria which a State's malfunction 
regulation must meet and they are: 

(1) to the maximum extent practicable, 
the air pollution control equipment, 
process equipment, or processes were at 
all times maintained and operated, in a 
manner consistent with good practice 
for minimizing emissions: 

Regulation 1.5—This criterion is met 
under Section 1.5(e)(2)(H), along with 
the October 18,1982, clarification letter. 
The State stoted that "it is the intent 
that Section 1.5(e)(2)(H) allows the Chief 
of the Air Quality Service to require the 
submission of preventive maintenance 
plans necessary to prevent detect and 
correct malfunctions of equipment." 

EPA interprets this to include 
documentation on process equipment or 
processes. 

(2) repairs were made in an 
expeditious fashion when the operator 
Knew or should have known that 
applicable emission limitations were 
being exceeded. Off shift and overtime 
mbor must have been utilized to insure 
that such repairs were made as 
expeditiously as possible: 


Regulation 1.5—This criterion is met 
under Section 1.5(c)(2)(B), along with the 
October 18.1982, clarification letter. The 
State indicated that "Sources are also 
required to demonstrate to the 
satisfaction of the Chief of the Air 
Quality Service in a timely manner that 
measures such as off-shift and overtime 
labor have been used to effect repairs 
and minimize emissions." 

(3) the amount and duration of the 
excess emissions (including any bypass) 
were minimized to the maximum extent 
practicable during periods of such 
emissions; 

Regulation 1.5—This criterion is met 
under Section 1.5(e)(2) (B). (C), and (C). 

(4) all possible steps were taken to 
minimize the impact of the excess 
emissions on ambient air quality: and 

Regulation 1.5—'This criterion is met 
under Sections 1.5(c)(2)(B) and 1.5(e)(2) 
(F) and (G). 

(5) the excess emissions are not part 
of a recurring pattern indicative of 
inadequate design, operation or 
maintenance. 

Regulation 1.5—This criterion is met 
under Sections 1.5(c)(2)(C) and 
1 . 5 ( 0 ( 21 ( 0 . 

The State was asked to clarify excess 
emissions during scheduled 
maintenance under Section 1.5(c) 
Notification Requirements. Their May 
24,1983 clarification letter stated that "It 
is the intent of this regulation to allow 
the Chief not to pursue enforcement of 
violations due to removing control 
equipment from operation to perform 
maintenance * # * The regulation 
requires that pollution control 
equipment maintenance be 
accomplished to the extent possible 
when the process is shut down." Again, 
the State is using the enforcement 
discretion approach in regards to excess 
emissions during scheduled 
maintenance. 

The State was also asked to clarify 
Section 1.5(f) Excesses Resulting From 
Engineering Limitations. Their May 24. 
1983, clarification letter states "This 
section does not grant automatic 
exemptions. This section iB designed to 
reduce the administrative burden on 
process startup/shutdowns. There are 
some processes that invariably will emit 
excess emissions during this phase of 
their operation * * * The approach 
requires prior approval, but upon 
approval allows the source to report 
these occasions on a quarterly basis. 
Thus, the State can review quarterly the 
occurrences to assure that excessive 
startup/shutdowns are not occuring. If 
excessive startup/shutdowns are 
occurring, the State will take 


appropriate action." EPA accepts this 
interpretation. 

Regulation 1.5 along with the 
clarification letters dated. October 18. 
1982, and May 24.1983. meets all of 
EPA's minimum criteria for an 
approvable malfunction regulation. 
Based on this. EPA is proposing 
approval of Regulation 1.5. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

Under 5 U.S.C. Section 605(b). the 
Administrator has certified that SIP 
approvals do not have significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 

This notice of proposed approval is 
issued under the authority of Section 110 
of the Clean Air Act, as amended. 42 
U.S.C. 7410. 

List of Subjects in 40 CFR Part 52 

Air pollution control. Ozone, Sulfur 
oxides. Nitrogen dioxide, Lead. 
Particular matter. Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

Doled: September 13.1983. 

Frances E. Phillips, 

Regional Administrator. 

|FR Dot 27M0 Filed 10-11-S3. MS «ai| 

BILLING COOC SttO-SO-M 


40 CFR Parts 52 and 81 

Approval and Promulgation of 
Implementation Plans and Designation 
of Areas for Air Quality Planning 
Purposes; State of Iowa 

agency: Environmental Protection 
Agency (EPA). 

action: Proposed rulemaking. 

summary: Section 107(d) of the Clean 
Air Act. as amended, provides for the 
designation of areas as either 
attainment, nonattainment, or 
unclassified with respect to the National 
Ambient Air Quality Standards 
(NAAQS). EPA today proposes to 
remove the primary nonattainment 
designation for Ankeny, Cedar Rapids. 
Davenport, a portion of Des Moines. 
Mason City, and West Des Moines with 
respect to the NAAQS for total 
suspended particulates (TSP). 

This notice also proposes to 
redesignate Des MoineB to attainment 
with respect to the NAAQS for carbon 
monoxide (CO). In light of the proposal. 
EPA also proposes to rescind its 
disapproval of the Des Moines State 
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Implementation Plan (SIP) for CO. since 
the disapproval was based on the 
nonattainment status of Des Moines. 

These redesignations are based on a 
request from the Iowa Department of 
Environmental Quality; supportive data 
were included. 

date: Public comments should be 
received by November 14,1983. 
ADDRESSES: Public comments should be 
*cnt to: Larry A. Hacker. Environmental 
Protection Agency, 324 East 11th Street. 
Kansas City. Missouri 64106. The State 
submission is available for inspection 
during normal business hours at the 
above address, and at the Iowa 
Department of Environmental Quality. 
Henry A. Wallace Building. 900 East 
Grand. Des Moines. Iowa 50319. 

FOR FURTHER INFORMATION CONTACT: 
Larry A. Hacker at (810) 374-6525. or 
FTS 758-6525. 

SUPPLEMENTARY INFORMATION: In 

response to Section 107(d) of the Clean 
Air Act. as amended, KPA and the State 
of Iowa have designated nil areas of the 
State as attaining the NAAQS, not 
attaining the NAAQS. or having 
insufficient data to make a 
determination. An attainment area is 
one in which the air quality does not 
exceed the standards. A nonattainment 
area is one in which the air quality is 
worse than the standards. An 
unclassified area is one for which there 
are insufficient data to determine 
whether the area is attainment or 
nonattainment. At 40 CFR Purt 81. 
Subpart C, the areas of the State which 
are nonattainment Tor one or more 
pollutants are identified. 

On March 14.1983. the Iowa 
Department of Environmental Quality 
submitted a request to redesignate the 
attainment status of Ankeny. Cedar 
Rapids. Davenport, a portion of Des 
Moines. Mason City, and West Des 
Moines. These areas were designated 
nonattainment with respect to the 
primary NAAQS for TSP on March 3, 
1978 a(43 FR 896 2 and redefined on 
March 0.1980 at 45 FR 14569. The Des 
Moines TSP nonattainment status 
designation was amended on May 6, 
1902 at 47 FR 19526. The State requested 
only that the primary nonattainment 
designations be removed for the above 
areas. The secondary nonattainment 
designations would remain. The State 
also requested that Des Moines be 
redesignated to attainment with respect 
to the NAAQS for carbon monoxide 
(CO). 

The primary NAAQS for TSP consist 
of a 24-hour value of 260 minrograms per 
cubic meter (ug/m 3 ), not to be exceeded 
more than once per year, and an annual 
value (geometric mean) of 75 ug/m 3 . 


The secondary NAAQS for TSP is a 24- 
hour value of 150 ug/m 3 . not to be 
exceeded more than once per year. 

The NAAQS for CO consists of a 1-hr 
standard of 10 milligrams per cubic 
meter (9 parts per million (ppm)), and an 
8-hour standard of 40-milligrams per 
cubic meter (35 ppm). Neither standard 
is to be exceeded more than once per 
year. 

The current Section 107 redesignation 
policy is summarized in a memo from 
Sheldon Meyers, dated April 21,1983. In 
general, eight quarters of monitoring 
data should be used to support 
redesignation requests. The roost recent 
four quarters can be used if dispersion 
modeling shows that the SIP strategy is 
sound, and that actual, enforceable 
emission reductions hove occurred 
Those areas listed below which have 8 
quarters of data showing attainment 
[Ankeny, Davenport. Mason City. West 
Des Moines, and Des Moines (TSP)| 
have an EPA approved SIP control 
strategy. 

(1) Ankeny (TSP}—! There is one 
monitor within the currently designated 
primary nonattainment area. The 
monitoring data show two years (1981- 
1982) of primary NAAQS attainment, 
which complies with agency 
redesignation policy. 

Action: EPA proposes to remove the 
primary nonattainment designation and 
ret8in the secondary nonattainment 
designation for the Ankeny TSP 
nonattainment area. 

(2) Davenport (TSP )—There is one 
monitor within the currently designated 
primary nonattainment area. The 
monitoring data show two years (1981- 
1982) of primory NAAQS attainment 
which complies with agency 
redesignation policy. 

Action: EPA proposes to remove the 
primary nonattainment designation and 
retain the secondary nonattainment 
designation for the Davenport TSP 
nonattainment area. 

(3) Mason City (TSP)— There are two 
monitors in the currently designated 
primary nonattainment area. TTie 
monitoring data show two years (1981- 
1982) of primary NAAQS attainment, 
which complies with agency 
redesignation policy. 

Action: EPA proposes to remove the 
primary nonattainment designation end 
retain the secondary nonattainment 
designation for the Mason City TSP 
nonattainment area. 

(4) West Des Moines (TSP)—There is 
one monitor in the currently designated 
primary nonattainment area. The 
monitoring data show two years (1981- 
1982) of primary NAAQS attainment, 
which complies with agency policy. 


Action: EPA proposes to remove the 
primary nonattainment designation and 
retain the secondary nonattainment 
designation for the West Des Moines 
TSP nonattainment area. 

(5) Cedar Rapids (TSP)—' There are 
four monitoring sites within the 
currently designated primary 
nnnattainroent area, There were no 
violations of the 24-hour standard during 
1981-1982. Violations of the annual 
primary standard did occur during 1981 
at two sites, thus there is only one yesr 
(1982) of data in support of the State's 
request Cedar Rapids has an EPA 
approved SIP for TSP which includes 
dispersion modeling and enforceable 
emission reductions. Attainment of the 
primary NAAQS for TSP by December 
31,1982 is demonstrated. Therefore, this 
redesignation request conforms to 
agency policy. 

As a supplemental demonstration, the 
State has shown that fugitive emisMons 
resulting from a freeway construction 
project (1-380) is largely responsible for 
many of the high monitored 
concentrations during the past few 
years. Their data chronicle the progress 
of the freeway construction from south 
to north through the city. Though not 
enforceable and thus not relied upon os 
a basis for the proposed action, the 
emission reductions resulting from the 
freeway completion are considered 
permanent as decreasing monitored 
concentrations would indicate. 

Action: EPA proposes to remove the 
primary nonattainment designation and 
retain the secondary nonattainment 
designation for the Cedar Rapids TSP 
nonattainment area. 

(6) Des Moines (TSP)—The State 
wishes to subdivide the currently 
designated nonattainment area along 
U.S. Highway 65 and 69 (East 14th 
Street). The western portion would be 
redesignated to secondary 
nonattainment, while the eastern portion 
would retain its primary nonattainment 
designation. There is one TSP monitor in 
each of the two subdivided areas. Data 
from the western monitor show no 
violations of the primary standard for 
eight consecutive quarters (1981-1982). 
while the eastern monitor continues to 
record violations. Having two years of 
data, the secondary nonattainment 
redesignation request for the western 
portion of this area complies with 
agency policy. 

Action: EPA proposes to remove the 
primary nonattainment designation and 
retain the secondary nonattainment 
designation for the western portion of 
the Des Moines TSP nonattainment 
area. 
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(7) Des Moines (CO} —There are two 
CO monitors in the currently designated 
nonattainment area. There were no 
reported CO violations at either site 
during 1982 and the first quarter of 1983. 
The Des Moines SIP for CO is EPA 
approved except for the portion which 
addresses permitting requirements for 
new and modified major stationary 
sources CO. The SIP was disapproved 
on March 0.1980 at 45 FR 14561. Since 
that date, there have been no new major 
CO sources nor major modifications in 
Des Moines, thus the SIP deficiency 
does not affect the State's redesignation 
request. Dispersion modeling, as part of 
SIP, shows attainment of the standard 
by December 31,1982. 

The Federal Motor Vehicle Contol 
Program provides actual, enforceable 
emission reductions. Maximum CO 
concentrations have been declining 
since 1979 which substantiates the 
effectiveness of the SIP control strategy. 
On the basis of the proceeding 
discussion, the State's request complies 
with agency policy. 

In today's action, EPA also proposes 
to rescind its March 0,1980 disapproval 
of die Des Moines SIP for CO (45 FR 
14561), The plan was disapproved 
because the State had no adequate 
means of preventing new or modified 
major stationary sources of CO from 
constructing in violation of Section 173 
of the Clean Air Act. If Des Moines is 
redesignated to attainment for CO, the 
requirements of Section 173 would no 
longer apply because Part D (sections 
171-178) of the Clean Air Act applies 
only to nonattainment areas. 

Ihe State has adopted permit rules 
which would govern the inst.illation and 
modification of minor stationary CO 
sources. Major CO sources would 
receive permits under the Prevention of 
Significant Deterioration (PSD) program. 

Action; EPA proposes to approve the 
State's request that Des Moines be 
redesignated from nonattainment to 
attainment for CO. EPA also proposes to 
rescind its disapproval of the Des 
Moines SIP for CO. 

FPA is soliciting comments on the 
S’ate s submission and on EPA's action 
proposed in this document. The 
Administrator will consider comments 
received in deciding to approve or 
modify the State's redesignation 
^quests. 

Under 5 U.S.C. Section 605(b). the 
Administrator has certified that 
' -esigrtations do not have a significant 
fccunomic impact on a substantial 
number of small entities. (See 40 FR 
9709). 

The Office of Management and Budget 
188 tempted this rule from the 


requriements of Section 3 of Executive 
Order 12291. 

This notice of proposed rulemaking is 
issued under the authority of Sections 
107 and 301 of the Clean Air Act. as 
amended (42 U.S.C. 7407 and 7001). 

Lists of Subjects 

40 CFR Port 52 

Air pollution control. Ozone. Sulfur 
oxides. Nitrogen dioxide, Lead. 
Particulate matter, Carbon monoxide. 
Hydrocarbons. 

40 CFR Port 81 

National parks. Wilderness areas. 
Dated: July 12,1983. 

Morris Kay. 

Regional Administrator. 

|FR Doc 6S-27H3 ft fed W-7-C3. ft 4S am] 
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40 CFR Part 180 

[PP 2E2678/P313; PH-FRL 2449-5] 

Pesticide Chemicals In or on Raw 
Agricultural Commodities; Proposed 
Tolerance; Maleic Hydrazide 

agency: Environmental Protection 
Agency (EPA). 

action: Proposed rule. 

summary: This document proposes that 
a tolerance be established for residues 
of the herbicide and plant regulator 
maleic hydrazide in or on the raw 
agricultural commodity cranberries. The 
proposed regulation to establish a 
maximum permissible level for residues 
of the pesticide in or on the commodity 
was requested in a petition submitted by 
the Interregional Research Project No. 4 
(IR-i). 

date: Comments must be received on or 
before November 14,1983. 

ADDRESS: By mail submit written 
comments to: Program Management and 
Support Division (TS-757C), Office of 
Pesticide Programs. Environmental 
Protection Agency, 401 M St., SW„ 
Washington. D.C. 20400. 

In person, bring comments to: Rm. 230. 
CM#2,1921 Jefferson Davis Highway, 
Arlington, VA 22202. 

FOR FURTHER INFORMATION CONTACT: 
Donald Stubbs (703-557-1192) at the 
above address. 

SUPPLEMENTARY INFORMATION: The 

Interregional Research Project No. 4 (1R- 
4), New Jersey Agricultural Experiment 
Station, P.O. Box 231, Rutgers 
University. New Brunswick, NJ 06903, 
has submitted pesticide petition 2E2876 
to EPA on behalf of the IR-4 Technical 
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Committee and the Agricultural 
Experiment Station of Massachusetts. 

This petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food. Drug, and 
Cosmetic Act, propose the 
establishment of a tolerance for residues 
of the herbicide and plant regulator 
maleic hydrazide (l,2-dihydro-3,6- 
pyridazinedione) in or on the raw 
agricultural commodity cranberries at 15 
parts per million (PPM). 

The data submitted in the petition and 
other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the 
tolerance is sought. The toxicological 
data considered in support of the 
proposed tolerance include a rat acute 
oral LD m at 3.9 grams (g)/ kilograms 
(kg); a 2-year rat feeding 9 tudy with a 
systemic no-obscrved-effect level 
(NOEL) of 1.872 mg/kg, highest dose 
tested (HDT); a 2-year rat oncogenic 
oncogenic study with no oncogenic 
effects at the highest dose tested (3.900 
a ^generation rat reproduction 
study with a systemic NOEL and a 
NOEL for reproductive effects at 3,900 
mg/kg (HDT); and mutagenicity studies 
in bacterial, plant, and mammalian 
systems. Although many mutagenic 
studies confirm genetic activity in 
bacteria and plant cells, the mammalian 
studies reported negative or equivocal 
results for mutagenic effects (jVi vivo 
mouse cytogenetic assays, and in vito 
assays in Chinese hamsters cells). 
Additional studies which have been 
initiated by the manufacturer to assay 
the mutagenic potential of maleic 
hydrazide include: (1) Micronudeus 
assay, using CD-I random-bred mice, (2) 
bacterial DNA repair test in Escherichia 
coli, and (3) mammalian cell mutation 
assay, using mouse lymphoma cells. 

The Agency has concluded that the 
amount of maleic hydrazide added to 
the diet from the proposed use will not 
significantly increase dietary exposure 
in humans. The theoretical maximum 
residue contribution (TMRC) to the 
human diet from existing tolerances for 
a 1.5 kg daily diet is calculated to be 
4,231 mg/day; the current action will 
increase the TMRC by 0.00675 mg/day 
(0.16 percent). Thus the tolerance that 
will be established by the proposed rule 
is considered to pose a negligible 
increment in risk. 

The nature of the residues is 
adequately understood and on adequate 
analytical methodology, 
spectrophotometry, is available for 
enforcement purposes. Since there are 
no animal feed items invclved. there 
should be no secondary residues in 
meat. milk, poultry and eggs. 
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Although there are presently no 
actions pending against the continued 
registration of maleic hydrazide, the 
chemical was reviewed in connection 
with a rebuttable presumption against 
registration (RPARJ. The presumptions 
were based on information indicating 
potential oncogenic, mutagenic, and 
repro-original toxicological data, 
rebuttal comments, and new studies, 
and determined that "these data did not 
conclusively establish either the 
presence or the absence of adverse 
effects from maleic hydrazide." The 
RPAR proceedings for maleic hydrazide 
were concluded on (anuary 5.1983, 
[Notice of Determination: 48 FR 498] and 
registered products were returned to the 
registration process. (The suspension of 
diethanolamine maleic hydrazide, an 
action taken independently of the 
"Notice of Determination", remains in 
effect until and unless a registrant 
commits to provide the required studies 
for that chemical.) 

Based on the above information 
considered by the Agency, the tolerance 
established by amending 40 CFR 180.175 
would protect the public health. It is 
proposed, therefore, that the tolerance 
be established as set forth below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (F1FRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of this notice in the Federal 
Register that this rulemaking proposal * 
be referred to an Advisory Committee in 
accordance with section 408(e) of the 
Federal Food. Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number, (PP 2E2676/P313]. All 
written comments filed in response to 
this petition will be available in the 
Program Management and Support 
Division. Rm. 236. CM*2 at the above 
address given above from 8:00 a.m. to 
4:00 p.m., Monday through Friday, 
except legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534. 94 Stat. 1164. 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 


statement to this effect was published in 
the Federal Register of May 4.1981 (46 
FR 24950). 

(Sec. 408(e). 68 Stat. 514 (21 U.S.C 34Cki(e))) 

list of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities. 
Pesticides and pests. 

Dated: September 29.1983. 

Douglas D. Campt. 

Director. Registration Division . Office of 
Pesticide Programs. 

Therefore, it is proposed that 40 CFR 
180.175 be revised to read as follows: 

§ 180.175 Maletc hydrazide; tolerances for 
residues. 

Tolerances for residues of the 
herbicide and plant regulator maleic 
hydrazide (l,2~dihydro-3.6- 
pyridazinedione) are established in or 
on the following raw agricultural 
commodities: 


CommoiMMt 

Part* 

m*on 

Cranbtmot___ , - , 

Oncnt. Sry bull...-_ 

Poutoes -...- —_....... 

ISO 

150 

500 

|FR l>oc fU-rrnfti r.M 10-11-W. §45 «m| 
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40 CFR Part 180 


(OPP-3000781 PH-FRL 2449-2) 



Pesticide Chemicals in or on Raw 
Agricultural Commodities; Proposed 
Exemptions From the Requirement of 
a Tolerance; Folic Acid, Nicotinamide, 
Pyridoxlne, Cysteine, Glutamine, 
Methionine, Tryptophan, and 
Adenosine 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes that 
folic acid, nicotinamide, pyridoxine, 
cysteine, glutamine, methionine, 
tryptophan, and adenosine be exempted 
from the requirement of a tolerance 
when used as synergists in pesticide 
formulations. These proposed 
regulations were requested by Mandop9. 
Inc. 

date: Written comments must be 
received on or before November 14. 

1963. 

aodress: By mail, submit comments to: 
Program Management and Support. 
Division (TS-757C). Office of Pesticide 
Programs. Environmental Protection 
Agency. 401 M St.. SW.. Washington. 

D C. 2 iv*eo. 


In person, deliver comments to: Rm. 
236, CM#2.1921 Jefferson Davis 
Highway. Arlington, VA 22202. 

FOR FURTHER INFORMATION CONTACT: 

By mail: N. Bhushan Mandava, 
Registration Support and Emergency 
Response Branch. Registration Division 
(TS-767C). Environmental Protection 
Agency, 401 M St., SW.. Washington. 
D.C. 20460. 

Office location and telephone number 
Registration Support and Emergency 
Response Branch, Rm. 710D. CM~2,1921 
Jefferson Davis Highway. Arlington. VA 
22202. (703-557-7700). 

SUPPLEMENTARY INFORMATION: At the 

request of Mandops, Inc., the 
Administrator proposes to amend 40 
CFR 180.1001(d) by establishing an 
exemption from the requirement of a 
tolerance for folic acid, nicotinamide, 
pyridoxine, cysteine, glutamine, 
methionine, tryptophan, and adenosine 
when used as synergists limited to a 
maximum of 0.5 percent of the pesticide 
formulations. 

Inert ingredients are all ingredients 
that are not active ingredients as 
defined in 40 CFR 162.3(c), and include, 
but are not limited to. the following 
types of ingredients (except when they 
have a pesticidal efficacy of their own): 
Solvents such as water; baits such as 
sugar, starches, and meat scraps: dust 
carriers such as talc and clay: fillers; 
wetting and spreading agents; 
propellants in aerosol dispensers; and 
emulsifiers. The term "inert" is not 
intended to imply nontoxicity; the 
ingredients may or may not be 
chemically active. 

Preambles to proposed rulemaking 
documents of this nature include the 
common or chemical name of the 
substances under consideration, the 
names and address of the firm making 
the request for the exemptions, and 
toxicological and other scientific bases 
used in arriving at a conclusion of safety 
in suppdrt of the exemptions. 

Name of inert ingredients: Folic acid, 
nicotinamide, pyridoxine. cysteine, 
glutamine, methionine, tryptophan, and 
adenosine. 

Name and address of requestor. 
Mandops. Inc., Suite 500c. Plaza 1551. 
1551 Forum Place, West Palm Beach, FL 
33401. 

Boses for approval: The synergists are 
common nutrients or amino acids that 
are readily available in human food 
items. At the levels to be used in these 
formulations (0.001 to 0.5 percent), no 
toxicological problems are expected. 

Based on the above information and 
review of their use, it has been found 
that when used in accordance with good 
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David Highway. Arlington. VA. 22202. 
(703-557-7400.) 


agricultural practices, these ingredients 
arc useful and do not pose a hazard to 
humans or the environment. It is 
concluded, therefore, that the proposed 
amendments to 40 CFR Part 180 will 
protect the public health, and it is 
proposed that the regulations be 
established as set forth below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide. Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains these inert ingredients, may 
request within 30 days after publication 
of ;his notice in the Federal Register that 
this rulemaking proposal be referred to 
an Advisory Committee in accordance 
with section 408(e) of the Federal Food. 
Drug, and Cosmetic Act 

Interested persons are invited to 
submit written comments on the 
proposed regulations. Comments must 
bear a notation indicating both the 
subject and the petition and document 
control number, (OPP-300070). All 
written comments Hied in response to 
this notice of proposed rulemaking will 
be available for public inspection in the 
Program Support Division. Rm. 236. 
CM#2,1921 Jefferson Davis Highway, 
Arlington, VA 22202, 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Kogulatory Flexibility Act (Pub. L 96- 
534, 94 Stat 1164, 5 U.S.C. 001-612), the 
Administrator has determined that 
regulations esta bitsing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
tr*e Federal Register of May 4.1981 (46 
FR 24950). 

406(e). 66 Stat. 514 (21 U.S.C- 346a(e))) 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities, 
i esticides and pests. 

Dated: September 29,1983. 

Baglas D. Campt, 

Ih vctor. Registration Division. Office of 

Pesticide Programs, 

Therefore, it is proposed that 40 CFR 
iLn looi(d) be amended by adding and 
alphabetically inserting the inert 
ingredients os follows: 


9 180.1001 Exemptions from the 
requirements of a tolerance. 
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40 CFR Part 162 
(OPP-30068; PH-FRL 2320-8) 

Proposed Pesticide Use Restrictions 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This proposed rule would 
amend 40 CFR 162.31 by adding certain 
uses of additional active ingredients to 
the list of those which the Agency has 
classified for restricted use under the 
optional procedures of { 162.30. 
date: Comments must be received on or 
before December 12,1983. 
addresses: Comments should bear the 
document control number OPP-30068 
and should be submitted by mail to: 
Program Management and Support 
Division (TS-757C). Office of Pesticide 
Programs, Environmental Protection 
Agency. 401 M St.. SW.. Washington. 

D C. 20460; 

In person bring comments to: Rm. 238. 
CM 1921 Jefferson Davis Highway. 
Arlington. VA. 

for further information contact: 

By mail: 

Walter I. Waldrop. Registration Division 
(TS-767C). Office of Pesticide 
Programs, Environmental Protection 
Agency. 401 M St., SW.. Washington. 

D C. 20460; 

Office location and telephone number: 
Rm. 711C, CM *2.1921 Jefferson 


SUPPLEMENTARY INFORMATION: Section 
3(d) of the Federal Insecticide, 

Fungicide, and Rodenticide Act requires 
that all pesticide uses be classified for 
general or restricted use. Pesticides that 
are classified for restricted use may be 
used only be certified applicators or 
persons under their supervision or 
subject to such other restrictions that 
may be imposed by regulations. 

In the Federal Register of September 
1,1977 (42 FR 44160). the Agency issued 
a final regulation establishing optional 
procedures for the classification of 
pesticide uses for restricted use by 
regulation. The restriction imposed 
under these optional procedures is use 
limitation to certified applicators or 
persons under their supervision. These 
procedures were established to facilitate 
the restriction of those pesticides that 
presented the most hazard to the user 
and the environment Three final 
regulations have been promulgated 
under these optional procedures and 
were published in the Federal Register 
of February 9,1978 (43 FR 5781), August 
1.1979 (44 FR 451311. and January 19. 
1981 (46 FR 5995). These three 
regulations restrict some or all uses of 44 
different pesticide active ingredients. In 
addition, 13 other active ingredients or 
different uses/formula lions of the 44 
active ingredients referenced above 
have been proposed for restricted use as 
published in the Federal Register of 
August 1.1979 (44 FR 45218). 

This regulation will restrict the groin 
fumigant uses of four active ingredients, 
carbon tetrachloride, chloroform, 
ethylene dichloride and sulfur dioxide. 
Previous Agency actions have restricted 
other active ingredients used for grain 
fumigation. This regulation will 
complete the restriction of all active 
ingredients used for grain fumigation 
except for ethylene dibromide (EDB). 
EDB has not been included in this 
regulation because the Rebuttable 
Presumption Against Registration 
review of EDB is near completion. 

In determining to impose these 
restrictions, the Agency applied the 
classification criteria specified in 40 
CFR 162.11(c)(2), (3). and (4). which were 
published in the Federal Register on July 
3.1975 (40 FR 28242). These criteria 
require the Agency to examine the 
toxicity of formulations for purposes of 
identifying candidates for restricted use, 
reviewing label precautions for 
adequacy, and evaluating other hazards 
such ns accident history to determine if 
a formulation should be restricted. With 
regard to the grain fumigant uses of 
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Regulatory Flexibility Act 


these four active ingredients, the Agency 
has based the proposed restriction on 
the accident history associated with 
their use. The Agency’s Pesticide 
Episode Reporting System shows 52 
episodes of human exposure involving 
these four chemicals in various 
combinations with each other and 
additional active ingredients from 1968- 
1980. These episodes include six 
fatalities. 16 persons requiring 
hospitalization, and 30 persons requiring 
medical attention. 

A review of these episodes reveals 
that the label recommendations to wear 
a respirator or to follow commonly 
recognized safety procedures when 
fumigating grain were often not 
followed. Apparently the grain fumigant 
labels have failed to convey the 
hazardous nature of these chemicals. 

The hazards lie not so much with the 
acute toxicity of the chemicals, but with 
the circumstances of use, i.e.. in 
enclosed areas, which often result in 
lethal and sublethal concentrations. 

The restriction being imposed by this 
regulation is to limit the grain fumigant 
uses of carbon tetrachloride, chloroform, 
ethylene dichloride and sulfur dioxide to 
certified applicators or persons under 
their supervision. 

Review Under Executive Order 12291 

Under E.0.12291. EPA must judge 
whether a regulation is "major” and 
therefore subject to the requirements of 
a Regulatory Impact Analysis. This rule 
is not major because the estimated costs 
of compliance will not result in an 
annual effect on the economy of $100 
million or more, nor will the rule result 
in other major cost increases or 
significant adverse effects as defined in 
the Executive Order. 

Those affected by this rule include 
persons required to become certified to 
use restricted products, pesticide 
registrants who must change their 
product labels to reflect the restriction, 
companies that sell and distribute 
restricted products who may have 


additional recordkeeping requirements 
under various State laws, and State 
governments who will be responsible for 
ensuring that the sale and use of these 
products arc only by or under the 
supervision of certified applicators. 

it is not anticipated that any users of 
these products, retailers, distributors, or 
State governments will incur any 
significant increase in costs since over 
2,000 products have already been 
restricted and this rule will increase the 
total by less than 200 additional 
products. Much of the cost associated 
with restricted use classification has 
already been incurred in establishing 
the applicator training and certification 
infrastructure. 

The Agency has estimated that it will 
cost registrants who have to amend their 
labels to reflect the restriction an 
aggregate cost of less than $100,000. 
Further, the classification by regulation 
process has been ongoing since 1978 and 
none of the affected groups has voiced 
concern over compliance costs. 

The restriction of these four active 
ingredients should also result in a more 
balanced competitive position in the 
grain fumigant market since other grain 
fumigants have already been restricted. 

This proposed rule was submitted to 
OMB for review as required by E.O. 
12291. Any comments from OMB to EPA 
and any response to those comments are 
available for public inspection in Rm. 
238, CM #2,1921 Jefferson Davis 
Highway. Arlington, Virginia 22202. 

Paperwork Reduction Act 

The reporting or record keeping 
(information) provisions in this 
proposed rule have been submitted for 
approval to the Office of Management 
and Budget (OMB) under section 3504(b) 
of the Paperwork Reduction Act of 1980. 
44 U.S.C. 3501 el seq. Specific 
information requests required by this 
proposed policy are covered under OMB 
clearances 2000-0013 and 2000-0483 
which have been approved by OMB 
through July 1984 


As required by section 3(a) of the 
Regulatory Flexibility Act. this proposed 
regulation has been reviewed and it has 
been determined that a regulatory 
flexibility analysis is not required since 
the regulation will not have a significant 
adverse impact on a substantial number 
of small businesses, small organizations, 
or small governments. 

As mentioned under the discussion of 
E.0.12291. this rule is one in a series of 
regulations, which began in 1978. that 
restrict products to use by certified 
applicators or persons under their 
supervision. Thus, program start-up 
costs have already been incurred. 

Statutory Review 

The U.S. Department of Agriculture 
has reviewed the proposed regulation in 
accordance with section 25(a) of the 
Federal Insecticide. Fungicide, and 
Rodenticide Act and concurs with its 
publication in the Federal Register. 

List of Subjects in 40 CFR Part 162 

Administrative practice and 
procedure. Intergovernmental relations. 
Labeling, Packaging and containers. 
Pesticides and pests. 

(7. U.S.C. 136 et seq.) 

Dated: September 23.1983 
William D. RuckeUhaus, 

Administrator. 

PART 162—(AMENDED] 

Therefore, it is proposed that Part 162 
be amended by alphabetically inserting 
in § 162.31 the following items in the 
table: 

5 162.31 Pesticide use classification. 

The following uses of pesticide 
products containing the active 
ingredients specified below have been 
classified for restricted use and are 
limited to use by or under the direct 
supervision of a certified applicator. 
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DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 
I Docket No. 56b; Notice No. *3-16] 

49 CFR Part 27 

Nondiscrimination on the Basis of 
Handicap in Programs Receiving 
Financial Assistance From the 
Department of Transportation 

agency: Department of Transportation. 
action: Clarification of notice of 
proposed rulemaking. 

summary: This document clarifies a 
provision in a notice of proposed 
rulemaking (NPRM) that the Department 
of Transportation (DOT) recently 
published concerning Nondiscrimination 
on the Basis of Handicap in Programs 
Receiving Financial Assistance from 
DOT. The clarification is that recipients 
of Section 18 funds would send 
certification of compliance to UMTA 
rather than FHWA. This is because 
UMTA will begin administering this 
program on October 1.1983. 

FOR FURTHER INFORMATION CONTACT: 
Robert C. Ashby. Office of Assistant 
General Counsel for Regulation and 
Knforcement. U.S. Department of 
Transportation* Room 10105,400 
Seventh Street. SW., Washington, D.C. 
20590, (202) 926-4723. Hearing impaired 
person* may contact Mr. Ashby by using 
m (202) 755-7687. The NPRM has been 
taped for the use of visually-impaired 
persons. 

SUPPLEMENTARY INFORMATION: On 

September 8.1963. DOT published an 
NPRM to propose revisions to the 
existing DOT regulation concerning 
nondiscrimination on the basis of 
handicap in programs receiving Federal 
financial assistance from DOT (48 FR 
10684). The NPRM concerns only the 
requirements that relate to recipients of 
assistance from UMTA. 

Section 27.77(a)(2) proposes certain 
requirements for recipients of assistance 
under Section 18 of the Urban Mass 

1 reimportation Act of 1964, as amended. 
149 U.S.C. 1014). Under the proposal, 
these recipients would be required to 
certify to the FHWA Division 
Administrator that they are complying 
with the regulation. This proposal 
reflects the fact that the FHWA 
currently administers the Section 18 
program for UMTA. 

On October 1.1983. however UMTA 
will assume the responsibilities of 
administering the Section 18 program, 
i he purpose of this notice is to clarify 
that since UMTA will be administering 
the program. Section 18 recipients* 


compliance certification would be sent 
to UMTA rather than FHWA. There 
would be no change in the proposed 
substantive requirements for Section 18 
requirements, however. 

Issued this 1st day of October. 19*3, at 
Washington. D.C 
Jim Bumley, 

Genem / Counsel. 

\FK Doc. 83-27787 PUwd 10-11-4*145 «<n] 

6ILUMO CODE 4S1042-41 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Cb. X 

(Ex Parte No. MC-1721 

Withdrawal of Antitrust Immunity for 
Collective Ratemaking on Small 
Shipments 

agency: Interstate Commerce 
Commission. 

action: Notice of proposed rulemaking. 

summary: In response to a petition 
jointly filed by two shipper associations, 
the Commission is proposing to 
withdraw antitrust immunity for 
collective ratemaking activities by 
motor carriers of property with respect 
to rates applicable to shipments under 
1,000 pounds. Petitioners assert that 
continued antitrust immunity for 
collective ratemaking on these 
shipments is consistent with the 
transportation policy of 49 U.S.C. 
10101(a). If the proposal is adopted, the 
Commission will require conforming 
amendments to rate bureau agreements 
already approved by the Commission 
and to those agreements currently 
pending approval. We intend to issue a 
final decision within 60 days of receipt 
of comments. 

dates: Comments on the proposal to 
withdraw antitrust immunity for rate 
bureau activity related to small 
shipments are due November 16,1983. 
Comments on the question of whether 
antitrust immunity should be withdrawn 
altogether for motor carrier rate bureau 
activity are due December 12.1983. 
addresses: A copy of all comments 
should be served on petitioners' 
representative, the law firm of 
McCarthy, Swenney. A Harkaway. P.C. 
1750 Pennsylvania Ave., NW., 
Washington, D.C. 20006. 

The original and. if possible. 10 copies 
of comments should be sent to: Ex Parte 
No. MC-172, Office of the Secretary, 
Case Control Branch. Interstate 
Commerce Commission. Washington, 
D.C. 20423. 


FOR FURTHER INFORMATION CONTACT: 

Thomas T. Vining, (202) 275-7813 or 
Howell I. Spom, (202) 275-7691. 

SUPPLEMENTARY INFORMATION: Under 49 
U.S.C. 10708(b). motor carriers of 
property may enter into collective 
ratemaking agreements. Any such 
agreement may be submitted to the 
Commission for approval. The 
Commission must grant approval upon 
finding that the agreement meets each 
requinnent of the subsection, unless the 
Commission finds that the agreement is 
inconsistent with the transportation 
policy of 49 U.S.C. 10101(a). The 
practical effect of Commission approval 
is that activities conducted pursuant to 
an approved agreement are immune 
from antitrust liability. 

In Ex Parte No. 297 (Sub-No. 5). Motor 
Carrier Rate Bureaus — Imp. of Pub. L 
96-296. 364 I.C.C. 464 (1981), The 
Commission adopted standards for 
approval of rate bureau agreements 
consistent with the new limitations on 
motor earner collective ratemaking 
established in the Motor Carrier Act of 
1980 (MCA), Pub. L. 96-296, 94 SUt. 793 
(1980). The rate bureaus have submitted 
new or amended agreements for 
approval; pending final action on these 
agreements, the bureaus retain their 
previously granted antitrust immunity 
for activities not inconsistent with the 
standards in the MCA and in our 
decision in Ex Parte No. 297 (Sub-No. 5), 
supra. 

On June 27.1983, the National Small 
Shipments Traffic Conference. Inc. and 
the Drug and Toilet Preparation 
Conference, Inc. (petitioners) jointly 
filed a petition requesting the 
Commission withdraw antitrust 
immunity for collective ratemaking by 
motor carriers of property with respect 
to rates on shipments under 1,000 
pounds. * 1 Petitioners' members tender to 
motor carriers a large number of 
shipments, predominantly minimum 
charge and less-than-truckload (LIT) 
shipments under 1,000 pounds, which 
move under rates adopted collectively 
within individual rate bureaus. 
Petitioners assert that continued 
antitrust immunity for collective 
ratemaking on these shipments is 
inconsistent with the transportation 
policy of section 10101(a). Specifically, 
they not this policy includes the 
promotion of economical transportation 
(subsection (a)(1)(B)), reasonable rates 
for transportation without unreasonable 
discriminaton (subsection (a)((l)(D)), 


1 The United State# Department of justice and the 
National Induitrial Traffic League have filed 
pleadings aupporting Institution of the ruletnak.r g 
proceeding. 
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and competitive transportation services 
(subsection (a)(2). Petitioners contend 
that regulated motor carriers face little 
effective competition for LTL shipments 
beow 1.000 pounds. Given this lack of 
competition, they argue that collective 
ratemaking results in the imposition of 
unreasonable rates and the absence of 
rate competition among bureau 
members. Petitioners believe that such 
anticompetitive pricing practices allow 
bureau members to derive the major 
portion of their profits from revenues on 
small shipments. 

In support of their position, petitioners 
emphasize the level of increases taken 
by the breaus on rates for small 
shipments during the past two and one 
halfyears. In 1981 and 1982. general rate 
increses by the nine major bureaus on 
minimum charge shipments averaged 
12.76 percent and 13.55 percent, 
respectively. For those same years, 
prices as measured by the Consumer 
Price Index rose only 8.4 percent and 3.8 
percent, respectively. General increases 
for the first seven months of 1983 
averaged 12.4 percent on minimum 
charge shipments. 9.8 percent on 
shipments from one to 499 pounds, and 
8.4 percent on shipments from 500 to 999 
pounds. By contrast, increases on 
heavier LTL shipments averaged 5.1 
percent, and increases on truckload (TL) 
shipments averaged 3.2 percent. 

The substantial disparity in rate 
increases on different weight categories 
is attributed by petitioners to the 
relative absence of effective competition 
between regulated motor carriers on 
small shipments. They argue that 
confering antitrust immunity on 
collective ratemaking for small 
shipments discourages or eliminates 
potential competition. Petitioners note 
that, under 49 U.S.C. 10706(g), the 
Commission may act on its own 
initiative or on application to prescribe 
or change the conditions on which 
approval of rate bureau agreements is 
granted. They request that we act to 
promote rate competition for shipments 
under 1.000 pounds through withdrawal 
of antitrust immunity for collective 
ratemaking with respect to these 
shipments. 

We believe that petitioners' 
arguments deserve attention, their 
general observations concerning 
competition for small LTL shipments are 
consistent with the conclusions of the 
Motor Carrier Ratemaking Study 
Commission in its report Collective 
Ratemaking in the Trucking industry 
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(June 1.1983). That report, mandated by 
the MCA, states at pages 231-32: 

Competitors for TL include rail, private 
motor carriage and contract carriage. 
Competition for LTL freight it broad, 
involving some rail and private carriage as 
well as freight forwarders, shipper 
associations, air freight and package services. 
However, a substantial amount of the LTL 
freight that now moves by interstate 
regulated common motor carriage, 
particularly small shipments, moving long 
distances, is not consistently exposed to 
intensive competition from nonregvlated 
trucking or other transportation modes. Many 
shippers still rely on ICC regulated LTL 
carriers for the bulk of their transportation 
needs, (footnote omitted) Thus, a shipper may 
need to ship from a few points to many 
destinations and have no practical use for 
either rail or private carriage. Such a shipper 
relies extensively on competition among 
regulated LTL carriers to restrain increasing 
rate levels. 

The disparity between rate increases 
on LTL shipments below 1.000 pounds 
and increases on heavier LTL and TL 
shipments was also noted in the report. 
The Study Commission included among 
its 19 specific findings a conclusion that 
recent general rate increases “have 
shifted and imposed a substantially 
greater share of the wage and other cost 
burdens on shippers of small 
shipments." Id at 533. While factors 
other than those cited by NASSTRAC 
may have influenced the pattern of LTL 
ratemaking, we see some merit in 
petitioners' arguments. 

The Commission's 1981 decision in Ex 
Parte No. 297 (Sub-No. 5), supra . 
indicated that rate bureau agreements 
entirely in compliance with the terms of 
that decision would be presumed not 
inconsistent with the transportation 
policy of section 10101 (a). Nevertheless, 
the issues raised by petitioners, the 
recent findings of the Motor Carrier 
Ratemaking Study Commission, and our 
own consideration of the direction of 
motor carrier collective ratemaking 
since 1981 lead us to question the basis 
for continuing to extend antitrust 
immunity as broadly as that provided in 
the past. The Commission has a 
continuing responsibility to review 
collective ratemaking agreements and 
“shall change conditions of approval" 
when necessary to assure consistency 
with the national transportation policy. 
See 49 U.S.C. 10706 (f) and (g). See also 
American Trucking Ass f n v. United 
States. 688 F.2d 1337.1343 (11th Cir. 
1982). 

Collective ratemaking with regard to 
rates on shipments under 1.000 pounds 
appears to inhibit competition and 


unduly discourage independent 
ratemaking. Such a result would be 
inconsistent with transportation 
policy of section 10101(a) and with the 
broad procompetitive reforms adopted 
in the MCA. For these reasons, if the 
proposal is adopted antitrust immunity 
would be withdrawn for collective 
ratemaking activities by motor carriers 
of property with respect to rates 
applicable to shipments under 1.000 
pounds. Additionally, the Commission 
would require conforming amendments 
to rate bureau agreements already 
approved by the Commission and to 
those agreements currently pending 
approval. Accordingly, a copy of this 
notice will be served on all motor carrier 
rate bureaus. 

We invite comments from interested 
persons in response to the proposal 
made in this notice. We specifically 
request comment on whether 1,000 
pounds or some other level is the 
appropriate point for defining small 
shipments in the context of this 
proposal. We also invite comments as to 
whether antitrust immunity should be 
withdrawn from any other areas of 
motor rate bureau activity. Finally, in 
view of the findings of the Motor Carrier 
Ratemaking Study Commission, we 
invite comments on the separate 
question of whether antitrust immunity 
should be withdrawn altogether from 
motor carrier rate bureau activity. 

This action does not appear to affect 
significantly the quality of the human 
environment or the conservation of 
energy resources. Comments are 
welcome on this issue. 

Regulatory Flexibility Analysis 

The Commission ce/tiftes that 
adoption of the proposal in this notice 
will not have a significant economic 
impact on a substantial number of small 
entities. To the extent the proposal 
would affect small entities, the effects 
would be largely positive because of the 
increase in competition on small 
shipments. Comments on this issue are 
also invited. 

Authority: 49 ILS.C. 10321 and 10706 and 5 
U.S.C. 553. 

Dated: September 23.1983. 

By the Commission. Chairman Taylor, Vice 
Chairman Sterrett, Commissioners Andre and 
Gradison. Commissioner Andre dissented 
with a separate expression. 

Agatha L Mergonovich, 

Secretary. 

|FR One (O-r’iawnUd 10-11-40. «*S uni 
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DEPARTMENT OF AGRICULTURE 

Agricultural Stabilization and 
Conservation Service 

Flue-Cured Tobacco; 1984 National 
Marketing Quota for Flue-Cured 
Tobacco 

agency: Agricultural Stabilization and 
Conservation Service. United States 
Department of Agriculture (USDA). 
action: Notice of Proposed 
Determination. 


summary: The Secretary of Agriculture 
is required by the Agricultural 
Adjustment Act of 1938. as amended, to 
announce by December 1.1983, the 
amount of the national marketing quota 
for flue-cured tobacco for the 1984-85 
marketing year. The public is invited to 
comment on the amount of the national 
marketing quota to be determined and 
other related factors, as set forth in this 
notice. 

date: Comments must be received on or 
before November 4.1983 in order to be 
assured of consideration. 

aodress: Send comments to the 
Director. Analysis Division. ASCS. U.S. 
Department of Agriculture, P.O. Box 
2415. Washington. D.C, 20013. (202) 447- 

3391. 

FOR FURTHER INFORMATION CONTACT! 

Robert Tarczy, Agricultural Economist. 
Analysis Division, ASCS, USDA. Room 
3741—South Building. P.O. Box 2415. 
Washington. D.C. 20013. (202) 447-5187. 
rhc Preliminary Regulatory Impact 
Analysis describing the options 
considered in developing this notice and 
the impact of implementing each option 
js available on request from Robert L 
Tarczy. 

SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Secretary’s Memorandum No. 1512-1 


and has been classified “not major.** 
This action has been classified “not 
major” since implementation of 
proposed determinations will not result 
in: (1) An annual effect on the economy 
of $100 million or more, (2) a major 
increase in costs or prices for 
consumers, individual industries. 
Federal. State or local governments, or 
geographical region, or (3) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, and environment or the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The title and number of the Federal 
Assistance Program to which this 
proposed notice applies are: Title— 
Commodity Loan and Purchases: 
Number—10.051, as set forth in the 
Catalog of Federal Domestic Assistance. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice since CCC is 
not required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject matter of this notice. 

The Agricultural Adjustment Act of 
1938, as amended (hereinafter referred 
to as the “Act*'), requires the Secretary 
to determine and announce by 
December 1,1983, the amount of the 
national marketing quota, the national 
average yield goal, and the national 
acreage allotment for the 1984-85 
marketing year for flue-cured tobacco. 
The 1984-85 marketing year is the 
second of three consecutive years for 
which marketing quotas, approved by 
producers in a national referendum, will 
be in effect for such kind of tobacco. 

Section 301(b)(14)(B) of the Act 
defines “reserve supply level** as the 
normal supply, plus 5 percent thereof, to 
insure a supply adequate to meet 
domestc consumption and export needs 
in years of drought flood, or other 
adverse conditions as well as in years of 
plenty. The phrase “normal supply” is 
defined in section 301(b)(10)(B) of the 
Act as a normal year's domestic 
consumption and exports, plus 175 
percent of a normal year's domestic 
consumption and 85 percent of a normal 
year’s exports as an allowance for a 
normal year's carryover. A “normal 
year’s domestic consumption” is defined 
in section 301(b)(ll)(B) of the Act as the 
yearly average quantity produced in the 


46401 


Federal Register 

Vol. 48. No, 198 
Wednesday. October 12, 1983 


United States that was consumed during 
the ten marketing years immediately 
preceding the marketing year in which 
the quota must be announced (1983-84), 
adjusted for current trends in such 
consumption. 

A “normal year’s exports” is defined 
in section 301(b)(12) of the Act as the 
yearly average quantity produced in and 
exported from the United States during 
the ten marketing years immediately 
preceding the marketing year in which 
the quota must be announced (1983-84). 
adjusted for current trends in such 
exports. 

The reserve supply level for the 1983- 
84 marketing year was determined to be 
2,550 million pounds. This was based on 
a normal year's domestic consumption 
of 550 million pounds and a normal 
year's exports of 539 million pounds (48 
FR 1781). The proposed reserve supply 
level for the 1984-85 marketing year is 
2.363 million pounds, based on a normal 
year's domestic consumption of 500 
million pounds and a normal year's 
exports of 530 million pounds. 

Section 3Ol(b)(10)(B) of the Act 
defines “total supply” as the carryover 
at the beginning of die marketing year 
(July 1) plus the estimated production in 
the United States during the calendar 
year in which the marketing year begins. 
The total supply for the 1983-84 
marketing year is 3,067 million pounds 
based on carryover of 2.204 million 
pounds and estimated marketings of 863 
million pounds. 

Section 317(a)(1) of the Act deflnes 
“national marketing quota*’ for any kind 
of tabacco for a marketing year as the 
amount of the kind of tobacco produced 
in the United States which the Secretary 
estimates will be used domestically and 
exported during the marketing year, 
adjusted upward or downward in such 
amount as the Secretary, in his 
discretion, determines is desirable for 
the purpose of maintaining an adequate 
supply or for effecting an orderly 
reduction of supplies to the reserve 
supply level. The maximum downward 
adjustment is 15 percent of estimated 
domestic use and exports. 

The amount of flue-cured tobacco 
produced and utilized domestically 
during the 1983-84 marketing year was 
479 million pounds, and the amount 
exported was 458 million pounds, farm 
sales weight basis. The amount of the 
national marketing quota for the 1983-84 
marketing year is 910 million pounds. 
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bused upon estimated domestic 
utilization of 495 million pounds and 
exports of 505 million pounds with a 
downward adjustment of 90 million 
pounds to make an orderly reduction in 
supplies. For the 1984-85 marketing 
year, utilization in the United States is 
estimated to be approximately 450 
million pounds and exports are 
estimated to be approximately 435 
million pounds. The total supply for the 
1983-84 marketing year is 704 million 
pounds more than the proposed reserve 
supply level, but the amount of the 
adjustment desirable for maintaining an 
adequate supply or for effecting an 
orderly reduction of supplies to the 
reserve supply level is still being 
considered. However, the national 
marketing quota is proposed to be 
W’ithin the range of 760 million to 910 
million pounds. 

Section 317(a)(2) of the Act defines 
"national average yield goal" for any 
kind of tobacco as the yield per acre 
which on a national average basis the 
Secretary determines will improve or 
insure the usability of the tobacco and 
increase the net return to the growers. 
For the 1983 crop of flue-cured tobacco, 
the national average yield goal was 
determined to be 1,989 pounds per acre 
(See 48 FR 1781). 

Section 317(a)(3) of the Act defines 
the "national acreage allotment" as the 
acreage determined by dividing the 
national marketing quota by the 
national average yield goal. The 
national acreage allotment for the 1983- 
84 marketing year was determined to he 
457,516.34 acres (See 48 FR 1781). 

A national acreage factor for 
apportioning the national acreage 
allotment to old farms will be 
determined by dividing the national 
acreage allotment, less the reserve for 
new farms and old farm corrections and 
adjustments, by the sum of the 
preliminary 1984 allotments for old 
farms prior to any adjustments for 
overmarketings, undermarketings, or 
reductions which are required to be 
made because of marketing quota 
violations. The national acreage factor 
for the 1983-84 marketing year was .9268 
(See 48 FR 1781). 

A national yield factor will be 
obtained by dividing the national 
average yield goal by the national 
average yield. The national average 
yield is computed by multiplying the 
preliminary farm yield for each farm by 
the acreage allotment determined for the 
farm prior to any adjustments for 
overmarketings, underma rice tings, or 
reductions which are required to be 
made because of marketing quota 
violations, adding the products, and 
dividing the sum of the products by the 


national acreage allotment. The national 
yield factor for the 1983-84 marketing 
year was .9020 (48 FR 1781). 

For each marketing year for which 
acreage-poundage quotas are in effect, 
section 317(e) of the Act provides that a 
reserve may be established from the 
national acreage allotment in an amount 
equivalent to not more than one percent 
of the national acreage allotment to be 
available for making corrections of 
errors in farm acreage allotments, 
adjusting inequities, and for establishing 
acreage allotments for new farms, which 
are farms on which no tobacco was 
produced or considered produced during 
the immediately preceding five years. A 
reserve of 200 acres was established for 
the 1983-84 marketing year (48 FR 1781). 
The establishment of a reserve is also 
proposed for the 1984-85 marketing 
year. 

Section 317(g)(lJ of the Act provides 
that if the Secretary, in his discretion, 
determines it is desirable to encourage 
the marketing of grade N2 tobacco, or 
any grade of tobacco not eligible for 
price support, in order to meet the 
normal demands of export and domestic 
markets, the Secretary may authorize 
the marketing of such tobacco without 
the payment of penalty or deduction 
from subsequent quotas to the extent of 
5 percent of the marketing quota for the 
farm on which Ihe tobacco was 
produced. The marketing of any such 
tobacco in this manner has never been 
authorized under the acreage-poundage 
program and is not proposed for the 
1984-85 marketing year. 

Proposed Determinations 

Accordingly, the Secretary of 
Agriculture proposes to determine and 
announce with respect to the 1984-85 
marketing year for flue-cured tobacco: 

(1) A reserve supply level in the 
amount of 2,363 million pounds. 

(2) A national marketing quota in an 
amount within the range of 760-910 
million pounds. 

(3) A national average yield goal of 
1,989 pounds. 

(4) A reserve from the national 
acreage allotment in an amount within a 
range of 100 acres and 4.000 acres. 

(5) The marketing of N2 or other 
grades of tobacco which are not eligible 
for price support, without payment of 
penalty or deduction from subsequent 
quotas, will not be authorized. 

The national acreage allotment, the 
national acreage factor, and the national 
yield factor will be computed using the 
final determinations which will be made 
with respect to items set forth in (1) 
through (4) above. 

All written submissions will be made 
available for public inspection from 8:15 


a.m. to 4:45 p.m. Monday through Friday, 
in Room 3741—South Building. 14th and 
Independence Avenue, SW., 
Washington, D.C. 20013, 

(Secs. 301. 313, 317. 375. 52 Slat. 38. as 
amended. 47 as amended. 68 as amended. 79 
Stat. 66 as amended (7 U.S.C. 1301,1313. 
1314c. 1375)) 

Signed at Washington. D.C on October 6. 
1983. 

Everett Rank, 

Administrator. Agricultural Stabilization and 
Conservation Service. 

(FR Doc 15-27M2 FUrd KV-11-W: *45 *tr\ 
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ARMS CONTROL AND DISARMAMENT 
AGENCY 

General Advisory Committee; Closed 
Meeting 

In accordance with the Federal 
Advisory Committee Act, as amended, 
the U.S. Arms Control and Disarmament 
Agency announces the following 
meeting: 

Name: General Advisory Committee on 
Arms Control and Disarmament 

Date: October 27 and 28.1983. 

Time: 10:30 a.m. Thursday. October 27. 

1983, Room 5941; 9 00 a.m. Friday, October 20. 
1983. Room 7516. 

Place: State Department Building. 
Washington. D.C. 

Type of Meeting: Closed. 

Contact Person: Dr. Charles M. Kuppermun. 
Executive Director of the General Advisory 
Committee. Room 5927, U.S. Arms Control 
and Disarmament Agency, Washington. D.C. 
20451. telephone (202) 632-5176. 

Purpose of Advisory Committer To advise 
the Director of the U.S. Arms Control and 
Disarmament Agency on arms control and 
disarmament policy and activities, and from 
time to time to advise the President and ihe 
Secretary of Stale respecting matters 
affecting arms control, disarmament, and 
world peace. 

Agenda: Will include the following 
discussions and presentations: 

October 27 

A.M. and P.M.—Compliance 
October 28 

A. M.—Compliance 

Reason for Closing: The GAC members will 
be reviewing and discussing matters 
specifically required by Executive Order to 
be kept secret in the interest of national 
defense and foreign policy. 

Authority to Close Meeting: The closing of 
this meeting is in accordance with a 
determination by the Director of the U.S. 
Arms Control and Disarmament Agency 
dated September 27.1963. made pursuant to 










Federal Register / Vol. 48, No. 198 / Wednesday, October 12. 1983 / Notices 


46403 


the provision* of Section 10(d) of the Federal 
Advisory Committee Act a* amended. 

|ohn E Grassle. 

Committee Management Officer. 
im Doc. a y-vm Filed to-it-a * res .«) 
billing cooc « 


CIVIL AERONAUTICS BOARD 
[Oder 83-10-211 

Fitness Determination of Clearwater 
Flying Service, Inc.d.b.a. Empire 
Airways 

agency: Civil Aeronautics Board. 
action: Notice of Commuter Air 
Carrier Fitness Determination—Order 
83-10-21, Order to Show Cause. 


summary: The Board is proposing to 
find that Clearwater Flying Service, Inc. 
d. h. a Fjnpire Airways is fit willing, 
and able to provide commuter air carrier 
service under section 418(c) (2) of the 
Federal Aviation Act, as amended, and 
that the aircraft used in this service 
conform to applicable safety standards. 
The complete text of this order is 
available, as noted below. 

dates: Responses: All interested 
persons wishing to respond to the 
Board’s tentative Fitness determination 
shall serve their responses on all 
persons listed below no later than 
October 28.1983. together with a 
summary of the testimony, statistical 
data, and other material relied upon to 
support the allegations. 

adoresses: Responses or additional 
data should be filed with the Special 
Author!tes Division, Room 915. Civil 
Aeronautics Board, Washington, D.C. 
-*>128. and with all persons listed in 
Attachemnt A to the order. 

FOR FURTHER INFORMATION CONTACT: 

Stephen Davis, Bureau of Domestic 
Aviation, Civil Aeronautics Board. 1825 
Connecticut Avenue. NW„ Washington. 
D.C 20428 (202) 673-5105). 

supplementary information: The 

Complete text of Order 83-10-21 Is is 
available from the Distribution Section. 
Room 100.1825 Connecticut Avenue. 
NW.. Washington, D.C 20428. Persons 
outside the metroplitan area may send a 
postcard request for Order 83-10-21 to 
that address. 

By the Civil Aeronautics Board: October 8. 

1983. 

PbyllU T. Kaylor. 

Secretary. 

|VR Doc U Fifed 10~n>«x M 3 * 0 |J 
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(Order 83-10-19) 

Fitness Determination of Pegasus 
Aviation, Inc.; Order to Show Cause 

agency: Civil Aeronautics Board. 
action: Notice of Commuter Air Carrier 
Fitness Determination—Order 83-10-19, 
Order To Show Cause. 

summary: The Board is proposing to 
find that Pegasus Aviation. Inc. is fit, 
willing, and able to provide commuter 
air carrier service under section 
419(c)(2) of the Federal Aviation Act, as 
amended, and that the aircraft used in 
this service conform to applicable safety 
standards. The complete text of this 
order is available, as noted below. 
dates: Responses: All interested 
persons wishing to respond to the 
Board’s tentative fitness determination 
shall serve their responses on all 
persons listed below no later than 
October 24.1983, together with a 
summary of the testimony, statistical 
data, and other material relied upon to 
support the allegations. 
aoresse: Responses or additional data 
should be filed with the Special 
Authorities Division. Room 915, Civil 
Aeronautics Board. Washington. D.C. 
20428, and with all persons listed in 
Attachment A to the order. 

FOR FURTHER INFORMATION CONTACT: 
Carol A. Szekely. Bureau of Domestic 
Aviation. Civil Aeronautics Board. 1825 
Connecticut Avenue, NW„ Washington. 
D.C. 20428, (202) 673-5328. 

SUPPLEMENTARY INFORMATION: The 

complete text of Order 83-10-19 is 
available from the Distribution Section. 
Room 100,1825 Connecticut Avenue, 
NW.. Washington. D.C 20428. Persons 
outside the metropolitan area may send 
a postcard request for Order 83-10-19 to 
that address. 

By the Civil Aeronautics Board: October ft. 
1983. 

Phyllis T. Kaylor. 

Secretary. 

|FR Dec S-rtU Fifed 10-11-S3. 84S ««| 
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(Docket No. 414141 

Northern Air Lines, Inc., Fitness 
Investigation; Postponement of 
Hearing 

Notice is hereby given that the 
hearing in the above-entitled 
proceeding, earlier scheduled to be held 
on October 25.1983. ia hereby 
postponed to November 10.1983, at 9:30 
a.m. (local time) in Room 1027, Universal 
Building. 1825 Connecticut Avenue NW., 
Washington. D.C.. before the 


undersigned Chief Administrative Law 
fudge. 

Dated at Washington. DC. Octobers, 
1983. 

Elias C. Rodrigues, 

Chief Administrative Law fudge. 

(FS Doc *3- zrmz Fifed lO-U-83; MS *»{ 
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COMMISSION ON CIVIL RIGHTS 

Louisiana Advisory Committee; 

Agenda and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Louisiana Advisory 
Committee to the Commission will 
convene at 2.*00 p.m. and will end at 
10:00 p.m. on October 25.1983 and will 
convene again at 8:00 a.m. and will end 
at 10:00 p.m. on October 28,1983, at the 
Holiday Inn-Holidorae, U.S. Hwy. 165 at 
1-20, P.O. Box 7860, Monroe. LA 71203. 
The purpose of the meeting on October 
25.1983, Is to hold an orientation and 
planning meeting. On October 28, the 
Committee will hold a factfinding 
meeting on public school desegregation 
in Louisiana. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson. Dr. Louis C. Pendleton. 

1514 Gary, Shreveport. LA 71103, (318) 
424-1297; or the Southwestern Regional 
Office. Heritage Plaza. 418 South Main, 
San Antonio TX 78204. (512)5570. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

John I. Binkley, 

Advisory Committee Management Officer. 

[FR Doc « Fifed MM 1-03. 843 m| 
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DEPARTMENT OF COMMERCE 

International Trade Administration 

Decision on Application for Duty-Free 
Entry of Scientific Instrument; East 
Carolina University 

The following is a decision on an 
application for duty-free entry of a 
scientific instrument pursuant to Section 
6(c) of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L 89-651, 80 Stal. 897) and the 
regulations issued pursuant thereto (15 
CFTl Part 301 as amended by 47 F'R 
32517). 

A copy of the record pertaining lo this 
decision 19 available for public review 
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between 8:30 AM and 5:00 PM in Room 
1523. Statutory Import Programs Staff. 
U.S. Department of Commerce, 14th and 
Constitution Avenue. NW. t Washington. 
DC. 20230. 

Docket No. 83-200. Applicant: East 
Carolina University, Purchasing 
Department. Greenville. NC 27834. 
Instrument: N-15 analyzer, Model NOl- 
5. Manufacturer: Packard-Becker B.V.. 
The Netherlands. Intended use of 
instrument: See notice on page 27282 in 
the Federal Register of June 14.1983. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, is 
being manufactured in the United 
States. 

Reasons: The foreign instrument can 
rapidly determine N-15 abundance in 
very small (microgram) samples. The 
National Institutes of Health advises in 
its memorandum dated September 7. 

1983 that: (1) The capability of the 
foreign instrument described above is 
pertinent to the applicant's intended 
purpose and (2) it knows of no 
comparable domestic instrument or * 
apparatus of equivalent scientific value 
to the foreign instrument for the 
applicant's intended use. 

The Department of Commerce knows 
of no other comparable instrument or 
apparatus of equivalent scientific value 
to the foreign instrument, for such 
purposes as this instrument is intended 
to be used, which is being manufactured 
in the United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty-Free 
Rducationa! and Scientific Materials) 

Frank W. Creel, 

Acting Director, Statutory Import Programs 
Staff. 

|FR Out 

WLLtNO COOt JMO-OVM 


Decision on Application for Duty-Free 
Entry of Scientific Instrument; 
Massachusetts Institute of Technology 

The following is a decision on an 
application for duty-free entry of a 
scientific instrument pursuant to Section 
6(c) of the Educational. Scientific, and 
Cultural Materials Importation Act of 
19f3G (Pub. L 89-651, 80 Stat. 897) and the 
regulations issued pursuant thereto (15 
CFR Part 301 as amended by 47 FR 
32517). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 AM and 5:00 PM in Room 
1523. Statutory Import Programs Staff. 


U.S. Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
D.C. 20230. 

Docket No.: 83-218. Applicant: 
Massachusetts Institute of Technology, 
77 Massachusetts Avenue. Cambridge, 
MA 02139. Instrument: Complete Sputter 
Cryo System. PSP-2000. Manufacturer 
EMscope. United Kingdom. Intended use 
of instrument: See notice on page 29036 
in the Federal Register of June 24.1983. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, is 
being manufactured in the United 
States. 

Reasons: The foreign instrument 
permits specimens to be fast-frozen, 
transferred, fractured, etched and 
sputter coated under vacuum and 
transferred to the microscope for 
examination. The National Institutes of 
Health advises in its memorandum 
dated September 7,1983 that: (1) The 
capability of the foreign instrument 
described above is pertinent to the 
applicant's intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign instrument for the 
applicant's intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, which 
is being manufactured in the United 
States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel. 

Acting Director. Statutory Import Programs 
Staff. 

|FR Doc W nu*d 10-U-S3. *45 flm] 

MLLIMG COOC 3510 OS-U 


International Trade Administration 

Consolidated Decision on 
Applications for Duty-Free Entry of 
Micromanipulators; Northwestern 
University Medical School 

The following is a consolidated 
decision on applications for duty-free 
entry of micromanipulators pursuant to 
Section 6(c) of the Educational. 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L 89-651. 
80 Stat. 897) and the regulations issued 
pursuant thereto (15 CFR Part 301 as 
amended by 47 FR 32517). 

A copy of the record pertaining to 
each of the applications in this 


consolidated decision is available for 
public review between 0:30 AM and 5:00 
PM in Room 1523. Statutory Import 
Programs Staff, U.S. Department of 
Commerce, 14th and Constitution 
Avenue, NW.. Washington. D.C. 20230. 

Docket No. 83-192. Applicant: 
Northwestern University Medical 
School. Dept of Pharmacology. Ward 
Bldg.: Rm. 12-031, 303 East Chicago 
Avenue. Chicago. IL 60611. Instrument: 2 
(each) Three-dimensional Hydraulic 
Microdrive and K-type 
Micromanipulator. Manufacturer 
Nurashigi Scientific Instruments 
Laboratory, Japan. Intended use of 
instrument: See notice on page 23285 in 
the Federal Register of May 24. 1983. 
Advice submitted by: National Institutes 
of Health: September 7,1983. 

Docket No. 83-193. Applicant: 
Northwestern University Medical 
School, Dept, of Pharmacology, Ward 
Bldg.. Rm. 12-031, 303 East Chicago 
Avenue. Chicago, IL 60611. Instrument: 1 
(each) Three-dimensional Hydraulic 
Microdrive and K-type 
Micromanipulator. Manufacturer 
Narashigi Scientific Instruments 
Laboratory. Japan. Intended Use of 
Instrument: See notice on page 23285 in 
the Federal Register of May 24,1983. 
Advice submitted by: National Institutes 
of Health: September 7,1983. 

Comments: No comments have been 
received in regard to either of the 
foregoing applications. 

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign 
instruments, for such purposes as these 
instruments are intended to be used, is 
being manufactured in the United 
States. 

Reasons: Each foreign instrument 
provides finely controlled movements in 
three orthogonal directions with controls 
calibrated in micrometers. The National 
Institutes of Health advises in its 
respectively cited memoranda that* (1) 
The capability described above is 
pertinent to the purposes for which each 
foreign instrument is intended to be 
used and (2) it knows of no domestic 
instrument or apparatus of equivalent 
scientific value to either of the foreign 
instruments to which the foregoing 
applications relate, for such purposes as 
these instruments are intended to be 
used. 

The Department of Commerce knows 
of no other Instrument or apparatus of 
equivalent scientific value to either of 
the foreign instruments to which the 
foregoing applications relate, for such 
purposes as these instruments are 
intended to be used, which is being 
manufactured in the United States. 
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(Catalog of Federal Domestic Assistance 
Program No. 11-105. Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel. 

Acting Director. Statutory Import Programs 

Staff. 

|FR Dor 0 -rtir 10 *w) 

BILLING COO€ S5IO-OS-* 


Decision on Application for Duty-Free 
Entry of Scientific Instrument; The 
Pennsylvania State University 

The following is a decision on an 
application for duty-free entry of a 
scientific instrument pursuant to Section 
6(c) of the Educational Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L 89-651, 80 Stat. 897) and the 
regulations issued pursuant thereto (15 
CFR Pari 301 as amended by 47 FR 
32517). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 AM and 5:00 PM in Room 
1523. Statutory Import Programs Staff. 
U.S. Department of Commerce. 14th and 
Constitution Avenue. NW„ Washington. 
D C. 20230. 

Docket No. 83-219. Applicant: The 
Pennsylvania State University, 
Department of Biology. 208 Mueller 
Laboratory. University Park. PA 16802. 
Instrument: Scanning 
Microdensitometer, M85a. Manufacturer 
Vickers Instruments. United Kingdom. 
Intended use of Instrument: see notice 
on page 29036 in the Federal Register of 
June 24,1983. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, is 
being manufactured in the United 
States. 

Reasons: The foreign instrument 
pruvides scanning and integrating 
nytophotometry with a reproducibility of 
0 5% standard deviation in the 0 to 20) 
optical density range. The National 
Institutes of Health advises in its 
memorandum dated September 7.1983 
that: (1) The capability of the foreign 
instrument described above is pertinent 
to the applicant's intended purpose and 
(2) it knows of no domestic instrument 
or apparatus of equivalent scientific 
value to the foreign instrument for the 
applicant's intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
instrument* for such purposes a 3 this 
instrument is intended to be used, which 


is being manufactured in the United 
States. 

(Catalog of Federal Domestic Assistance 
Program No. 11105. Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel. 

Acting Director, Statutory import Programs 
Staff. 

(FA Doc SS-V *25 Filed IO-11-83 844 «rr| 

BILLING COOC 3S10-OS-4I 


Decision on Application for Duty-Free 
Entry of Scientific Instrument; The 
Rowland Institute for Science. Inc. 

The following is a decision on an 
application for duty-free entry of a 
scientific instrument pursuant to Section 
6(c) of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L 89-651, 80 Stat. 897) and the 
regulations issued pursuant thereto (15 
CFR Part 301 as amended by 47 FR 
32517). 

A copy of the record pertaining to this 
decision i9 available for public review 
between 8:30 AM and 5:00 PM in room 
1523. Statutory Import Programs Staff. 
U.S. Department of Commerce, 14th and 
Consitution Avenue. N.W., Washington. 
D.C. 2023a 

Docket No. 83-244. Applicant: The 
Rowland institute for Science, Inc.. 100 
Cambridge Parkway. Cambridge. MA 
02142. Instrument: Nuclear Magnetic 
Resonance Spectrometer, Model CX 
400/54/RSX. Manufacturer JEOL. Japan. 
Intended use of Instrument: See notice 
on page 33508 in the Federal Register of 
July 22.1983. 

Comments: No comments have been 
recevied with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, is 
being manufactured in United States. 

Reasons: The foreign instrument is 
equipped with a model CIDNP probe, 
which permits a light source to be 
focused on the sample while the nuclear 
magnetic resonance spectrum is being 
collected. The National Institutes of 
Health advises in its memorandum 
dated August 9,1983 that: (1) The 
capability of the foreign instrument 
described above is pertinent to the 
applicant's intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign instrument for the 
applicant s intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, which 


is being manufactured in the United 
States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel, 

Acting Director, Statutory import Programs 
Staff. 

IKK One «S^X7«24 Piled 10-11-01 *43 «■( 

BILLING COOC SSIO-OS-M 


Decision on Application for Duty-Free 
Entry of Scientific Instrument; 

Veterans Administration Medical 
Center 

The following is a decision on an 
application for duty-free entry of a 
scientific instrument pursuant to Section 
6(c) of the Educational. Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued pursuant thereto (15 
CFR Part 301 as amended by 47 FR 
32517). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 AM and 5:00 PM in Room 
1523. Statutory Import Programs Staff. 
U.S. Department of Commerce. 14th and 
Constitution Avenue. NW., Washington. 
D.C. 20230. 

Docket No. 83-198. Applicant: 
Veterans Administration Medical 
Center. Medical Research Service. 5901 
East Seventh St., Long Beach, CA 90822. 
Instrument: Thin layer Countercurrent 
Distribution Apparatus. Manufacturer 
Workshop of University of Lund. 
Sweden, intended use of Instrument: See 
notice on page 27282 in the Federal 
Register of June 14.1983. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, is 
being manufactured in the United 
States. 

Reasons: The foreign article provides 
counter current two phase partitioning 
(between immiscible phases of solutions 
of different water soluble polymers) in 
the thin layer configuration using 
precisely machined partitioning plates. 
The National Institutes of Health 
advises in its memorandum dated 
September 7.1983 that: (1) the capability 
of the foreign instrument described 
above is pertinent to the applicant's 
intended purpose and (2) it knows of no 
domestic instrument or apparatus of 
equivalent scientific value to the foreign 
instrument for the applicant's intended 
use. 
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The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, which 
is being manufactured in the United 
States. 

(Catalog of Federal Domestic Assistance 
Program No, 11.105, Importation of Duty-Free 
Educational and Scientific Materials] 

Frank W. Creel. 

Acting Director. Statutory Import Programs 
Staff. 

(FKOoc 03-271120 FU*d 10-1 

BILLING COOC 3910-05-01 


Decision on Application for Duty-Free 
Entry of Scientific Instrument; 
University of Florida. 

The following is a decision on an 
application for duty-free entry of a 
scientific instrument pursuant to Section 
6(c) of the Educational. Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L 89-651. 80 Stat. 897) and the 
regulations issued pursuant thereto (15 
CFR Part 301 as amended by 47 FR 
32517). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 AM and 5:00 PM in Room 
1523. Statutory Import Programs Staff. 
U.S. Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
D.C. 20230. 

Docket No. 83-235. Applicant- 
University of Florida, Purchasing 
Divison. Gainesville. FI 32611. 

Instrument: Thermal Ionization Mass 
Spectrometer. Model MM354H and 
Accessories. Manufacturer VG 
Isotopes. Ltd.. United Kingdom. Intended 
use of instrument: See notice on page 
31684 in the Federal Register of July 11. 
1963. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, is 
being manufactured in the United 
States. 

Reasons: The foreign instrument is a 
termal emmission magnetic sector mass 
spectrometer that provide a multiple (16 
sample) handling system and a Daly 
pulse detector. The National Bureau of 
Standards advises in its memorandum 
dated September 13.1983 that: (1) The 
characteristics of the foreign instrument 
described above are pertinent to the 
applicant s intended purpose and (2) it 
knows of no domestic instument or 
apparatus of equivalent scientific value 


to the foreign instrument for the 
applicant's intended use. 

The Department of Commerce knows 
of no other instrument of apparatus or 
equivalent scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, which 
is being manufactured in the United 
States. 

(Catalog of Federal Domestic Assistance 
Program No. 11 105, Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel, 

Acting Director. Statutory Import Programs • 
Staff. 

(FX Doc S3-27929 F“U*d 10-11-01 045 «mj 

BI LUNG COOC 39)0-05-41 


(C-401-0441 

Chains and Parts Thereof, of Iron or 
Steel. From Spain; Final Results of 
Administrative Review of 
Countervailing Duty Order 

agency: International Trade 
Administration. Commerce. 
action: Notice of Final Results of 
Administrative Review of 
Countervailing Duty Order. 

summary: On August 18,1983, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the countervailing duty order 
on chains and parts thereof, of iron or 
steel, from Spain. The review covers the 
period January 1,1981 through 
December 31.1982. 

We gave interested parties an 
opportunity to comment on the 
preliminary results. We received no 
comments. Based on our analysis, the 
final results of the review are the same 
as the preliminasy results. 

EFFECTIVE DATE: October 12,1983. 

FOR FURTHER INFORMATION CONTACT: 
Bernard Carreau or Joseph Black, Office 
of Compliance, International Trade 
Administration. U.S. Department of 
Commerce, Washington. D.C. 20230: 
telephone: (202) 377-2788. 

SUPPLEMENTARY INFORMATION: 
Background 

On August 18,1983, the Department of 
Commerce (“the Department") 
published in the Federal Register (46 FR 
37505) the preliminary results of its 
administrative review of the 
countervailing duty order on chains and 
parts thereof, of iron or steel, from Spain 
(43 FR 3258, January 24.1978). The 
Department has now completed that 
administrative review In accordance 
with section 751 of the Tariff Act of 1930 
(“the Tariff Act"). 


Scope of the Review 

Imports covered by the review are 
shipments of Spanish chains and parts 
thereof, of iron or steel. Such 
merchandise is currently classifiable 
under items 652.2410 through 652.2450. 
652.2710 through 652.2740, 652.3010 
through 652.3040. 652.3310 through 
652.3330, and 652.3510 through 652.3530 
of the Tariff Schedules of the United 
States Annotated. The review covers the 
period January 1,1961 through 
December 31.1982. and the following 
programs: (1) A rebate of indirect taxes 
upon exportation under the 
Desgravacion Fiscal a la Exportacion 
(“the DFE"), and (2) an operating capital 
loans program. 

Final Results of Review 

We gave interested parties an 
opportunity to comment on the 
preliminary results. We received no 
comments. Based on our analysis, the 
final results of the review are the same 
as the preliminary results. Wc determine 
the net subsidy to be 14.89 percent ad 
valorem during 1981 and 14.65 percent 
ad valorem during 1962. The Department 
will instruct the Customs Service to 
assess countervailing duties of 14.89 
percent of the f.o.b. invoice price on any 
shipments exported on or after January 
1,1961 and on or before December 31, 
1981. and 14.65 precent on any 
shipments exported on or after January 
1.1982 and entered, or withdrawn from 
warehouse, for consumption on or 
before June 20.1982. 

On June 21,1962. the International 
Trade Commission (“the ITC“) notified 
the Department that the Spanish 
government had requested an injury 
determination for this order under 
section 104(b) of the Trade Agreements 
Act of 1979. Should the ITC find that 
there is material injury or likelihood of 
material injury to an industry in the 
United States, the Department will 
instruct the Customs Service to assess 
countervailing duties, in the amount of 
the estimated duties required to be 
deposited, on all unliquidated entries of 
this merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after June 21.1982, and through the date 
of the ITCs notification to the 
Department of its determination. 

The Department will instruct the 
Customs Service to collect a cash 
deposit of estimated countervailing 
duties of 13.90 percent of the f.o.b. 
invoice price, as provided for by section 
751(a)(1) of the Tariff Act, on any 
shipment of Spanish chains and parts 
thereof, of iron or steel, entered, or 
withdrawn from warehouse, for 
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consumption on or after the date of 
publication of this notice. This deposit 
requirement shall remain in effect until 
publication of the final results of the 
next administrative review. The 
Department is now beginning the next 
administrative review. 

The Department encourages 
interested parties to review the public 
record and submit applications for 
protective orders, if desired, as early as 
possible after the Department's receipt 
of the information during the next 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 355.41 of the Commerce 
Regulations (19 CFR 355.41). 

Dated: October 5.1983, 

Alan F. ltolmer. 

Deputy Assistant Secretary, Import 

Administration, 

{H* Doc 63-27093 Piled 10-11-4M. H43 am{ 

&LUNQ CODE 3510-7S-6* 


I Docket No. A-588-0661 

Impression Fabric of Man-Made Fiber 

From Japan; Final Results of 
Administrative Review of Antidumping 

Finding 

agency: International Trade 
Administration. Commerce. 
action: Final Results of Administrative 
Review of Antidumping Finding. _ 

summary: On September 29.1902. the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping finding on 
impression fabric of man-made fiber 
from Japan. The review covers the four 
known exporters of this merchandise to 
the United States currently covered by 
the finding and varying time periods 
through April 30,1801. 

Interested parties were given an 
opportunity to submit oral or written 
comments on the preliminary results. At 
the request of one exporter. Nissei 
Sangyo Co.. Ltd., the Department held a 
public hearing on November 3.1982. As 
result of our review of the comments 
received and our review of one of the 
adjustments, we have changed the 
margin for Nissei Sangyo from 5.76 
percent to 6.89 percent. We have made 
no changes in the final results for the 
other companies from those presented in 
our preliminary results of review, 
effective date: October 12,1983. 
for further information contact: 
f atricia McClenahan or Robert 
M a renick, Office of Compliance, 
International Trade Administration. U.S. 


Department of Commerce. Wahington, 
D.C. 20230. telephone: (202) 377-5255. 

SUPPLEMENTARY INFORMATION: 

Background 

On May 25.1978, a dumping finding 
with respect to impression fabric of 
man made fiber from Japan was 
published in the Federal Register as 
Treasury Decision 70-143 (43 FR 22344). 
On September 29,1982, the Department 
of Commerce ("the Department") 
published in the Federal Register (47 FR 
42770-1) the preliminary results of its 
administrative review of the finding. The 
Department has now completed that 
administrative review. 

Scope of the Review 

Imports covered by the review are 
shipments of impression fabric of man¬ 
made fiber ("impression fabric"), 
currently classifiable under item 
numbers 338.5001, 338.5002. and 347.6020 
of the Tariff Schedules of the United 
States Annotated. The review covers the 
four known exporters of impression 
fabric to the U.S. currently covered by 
the finding and varying timne periods 
through April 30,1981. 

Analysis of Comments Received 

Interested parties were invited to 
comment on the preliminary results. One 
exporter, Nissei Sangyo Co., Ltd., 
requested a hearing which was held on 
November 3,1982. 

(1) Comment The Treasury 
Department's affirmative final 
determination discountinued the 
investigation of Shirasaki Tape Co.. Ltd. 
The petitioner, the Ad Hoc Impression 
Fabric Group, argues that the 
Department is ignoring its own 
regulations (19 CFR 353.53(e)) by failing 
to review the discountinuance. If there 
are legitimate grounds perceived by the 
Department for not reviewing the 
discontinuance, then the Department 
should make them public. 

Department's Position: On September 
29.1983. the Department published in 
the Federal Register (48 FR 44587) a 
notice of proposed rulemaking proposing 
to remove { 353.53(e) from title 19 of the 
Code of Federal Regulations, because 
that regulation originally was 
promulgated without legal authority. We 
ore therefore holding in abeyance the 
petitioner's comment regarding the 
Shirasaki discontinuance pending final 
action on this rulemaking proceeding. 

(2) Comment The petitioner argues 
that adjustments to foreign market value 
for differences in circumstances of sale 
must be directly related expenses tied to 
a particular sale and incurred prior to 
the sale. Section 773(a)(4) of the Tariff 
Act of 1930 ("the Tariff Act") does not 


permit adjustments to be made without 
a demonstration that differences in price 
between the home market and the U.S. 
market are wholly or partly due to the 
differences in the circumstances of sale. 
Nissei Sangyoi's claims for credit 
expenses, technical services, and 
warranty costs do not meet these 
criteria. 

Department's Position: The 
Department maintains that its 
allowances of credit expenses, technical 
services, and warranty costs are in 
accordance with S 353.15(d) of the 
Commerce Regulations, which states 
that reasonable allowances will be 
made for the costs to the seller of any 
differences in circumstances of sale. The 
Department has, however, reduced the 
downward adjustment for differences in 
the technical services. See Comment #5. 

(3) Comment The petitioner believes 
that the adjustment for differences in 
merchandise should be denied since 
Nissei Sangyo did not demonstrate that 
the differences in the prices in the two 
markets were related to the differences 
in merchandise. 

Department's Position: The 
Department's allowance for differences 
in merchandise is in accordance with 
i 353.16 of the Commerce Regulations. 
The actual slitting costs per roll ore 
uniform regardless of the number of 
reels produced. The cost of each reel, 
therefore, is dependent upon the yield 
per roll. Since the yield per roll for the 
U.S. market is higher than the yield per 
roll for the home market, the cost per 
reel in the home market is greater than 
in the U.S. market. 

(4) Comment Nissei Sangyo asserts 
that the Department's adjustment for 
differences in direct selling expenses is 
contrary to the Department's 
regulations. 

The Department incorrectly identified 
certain unattributable selling expenses 
for travel and communications as direct 
selling expenses. 

Department's Position: The 
Department has reviewed the selling 
expenses adjustment and agrees with 
the respondent. 

(5) Comment: The respondent claims 
that the adjustment for techincal 
services should be allowed in full. Since 
Nissei Sangyo is a trading company 
mainly involved in sales, all components 
of its technical services' costs should be 
allowed. 

Department's Position: After 
publication of the preliminary results the 
Department determined that the 
technical services' adjustment was 
based incorrectly on the total technical 
services' costs. We also discovered a 
mathematical error. Correction of these 
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problems resulted in a reduction in the 
downward adjustment for technical 
services. The technical services* 
expenses allowed in accordance with 
i 353.15(a) of the Commerce Regulations 
are those which are directly related to 
sales. Expenses such as salaries of the 
technical services* staff are incurred 
regardless of specific sales, and are, 
therefore, not considered directly 
related expenses. 

(6) Comment' Sales of 1.6" fabric to 
the United States should be compared to 
sales of similar merchandise in the home 
market. The only home market sale of 
41mm fabric, deemed by the Department 
to be identical merchandise, was in fact 
a sample shipment and was custom 
made. It was also smaller in quantity 
than the U.S. sale. The proper 
comparison should therefore be to sales 
of similar merchandise based on data 
previously submitted. 

Departments Position: The 
Department discussed the question of 
the proper basis of comparison for the 
U.S. merchandise with die respondent 
prior to publication of the preliminary 
results. At no time did Nissei Sangyo 
describe the home market sale as being 
a custom made sample shipment. 

Indeed, the respondent specifically 
requested that the sale of 41mm fabric 
be compared to the sale of 1.6" fabric. 
The Department believes that this is the 
proper basis for comparison. 

Final Results of the Review 

After analysis of the comments 
received, we have altered the margin for 
Nissei Sangyo. For the other companies 
the Final results of our review are the 
same as the preliminary results of 
review and we determine that the 
following weighed-average margins 
exist: 


Export* 

Time period 

Margn 

Ipnrotnq 

Mm Sangyo Co. Ud 

05/25/7*4)4/30/01 

099 

Company, Ud . 

05.01/SO-04/30/S1 

1012 

M*ttm S Co. Ud _ 

00/01/774X/X/81 

7,5 

Marubeni Corp-... _ 

05/25/70-04 HOW 

73 


The Department shall determine, and 
the U.S. Customs Service shall assess, 
antidumping duties on all appropriate 
entries with purchase dates during the 
periods of review. Individual differences 
between United States price and foreign 
market value may vary from the 
percentages stated above. The 
Department will issue appraisement 
instructions on each exporter directly to 
the Customs Service. 

Further, as provided for by § 353.48(b) 
of the Commerce Regulations, a cash 
deposit of estimated antidumping duties 
based on the above margins shall be 


required on all shipments of Japanese 
impression fabric of man-made fiber 
from these Firms entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of this 
notice. For any shipment from a new 
exporter not covered in this review, 
unrelated to any covered Finn, a cash 
deposit shall be required at the rate for 
the only responding firm with 
shipments, that is, 6.89 percent These 
deposit requirements shall remain in 
effect until publication of the final 
results of the next administrative 
review. The Department intends to begin 
immediately the next administrative 
review. The Department encourages 
interested parties to review the public 
record and submit applications for 
protective orders, if desired, as early as 
possible after the Department s receipt 
of the information during the next 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675)(a)(l) 
and } 353.53 of the Commerce 
Regulations (19 CFR 353.53). 

Dated: September 30.1983. 

Alan F. Hobner, 

Deputy Assistant Secretary for Import 
Administration. 

(TO Doc syZ7W4 Filed 10-11-40 *45 mm) 
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l A-4 29-009, A-485-010, A-461-011) 

Ptg Iron From Romania, The U.S.S.R. 
and East Germany; Preliminary Results 
of Administrative Review of 
Antidumping Findings 

agency: international Trade 
Administration, Department of 
Commerce. 

action: Notice of Preliminary Results of 
Administrative Review of Antidumping 
Findings. 

summary: The Department of 
Commerce has conducted an 
administrative review of the 
antidumping findings on pig iron from 
Romania, the U.S.S.R., and East 
Germany. The review covers the three 
known exporters of this merchandise to 
the United States and the period 
October 1,1981 through September 30. 
1982. There were no known shipments of 
this merchandise to the United States 
during the period and there are no 
known unliquidated entries. 

As a result of the review, the 
Department has preliminarily 
determined to require cash deposits of 
estimated antidumping duties on future 
entries equal to the margins calculated 
on the last known shipments. Interested 


parties are invited to comment on these 
preliminary results. 

effective date: October 12.1983. 

FOR FURTHER INFORMATION CONTACT: 

Cynthia G Connell or Susan M. 
Crawford. Office of Compliance. 
International Trade Administration. U S 
Department of Commerce. Washington, 
D.C. 20230, telephone: (202) 377-1130. 

SUPPLEMENTARY INFORMATION: 

Background 

On July 13 and July 16,1982. the 
Department of Commerce ("the 
Department'*) published in the Federal 
Register (47 FR 30276. 30276-77. 31031- 
32) the final results of its last 
administrative reviews of the 
antidumping Findings on pig iron from 
Romania, the U.S.SJft, and East 
Germany (33 FR 15904, October 29, 

1968), respectively, and announced its 
intent to conduct its next administrative 
review by the end of September 1983. As 
required by section 751 of the Tariff Act 
of 1930 ("the Tariff Act*'), the 
Department has now conducted that 
administrative review. 

Scope of the Review 

Imports covered by the review are 
shipments of pig iron, which is used in 
steel production and in the iron foundry 
industry for making iron castings such 
as pipe, automobile castings, and 
machine parts. Such merchandise is 
currently classifiable under items 
606.1300 and 006.1500 of the Tariff 
Schedules of the United States 
Annotated. 

The review covers the three known 
exporters of Romanian, Soviet and East 
German pig iron to the United States 
and the period October 1.1981 through 
September 30,1982. There were no 
known shipments of this merchandise to 
the United States during the period and 
there are no known unliquidated entries. 

Preliminary Results of the Review 

As a result of our review, we 
preliminarily determine that, as 
provided for in 5 353.48(b) of the 
Commerce Regulations, a cash deposit 
of estimated antidumping duties, based 
on the most recent margin calculated for 
the following firms, shall be required on 
all shipments of Romanian, Soviet, or 
East German pig iron entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
administrative review: 
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Export* (country) 

Cttft 

dopoNt 

(pt'cenH) 

ww'Ahnpoa (fVmon*) . __..._..._... .. 

frixrvitoiraport (US.S ft) .. . 

• 7000 

• 7000 

• 7000 

CmAict* Sun— tm (Cmi Germany) _ 

■ Sc Vvpmtntt dertng tfu pared 


All three exporters failed to respond 
to our questionnaire for the review 
period. The above rate is the most 
recent margin for all three firms; it was 
calculated during the original fair value 
investigation. 

These deposit requirements shall 
remain in effect until publication of the 
final results of the next administrative 

review. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days on the date of publication. Any 
hearing, if requested, will be held 45 
days after the date of publication or the 
first workday thereafter. The 
Department will publish the final results 
of the administrative review including 
the results of its analysis of any such 
comments or hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 353.53 of the Commerce 
Regulations (19 CFR 353.53). 

Dated: October 6,1903. 

(VR Dot u-rut Filed 10-11-01 041 «ai| 
frUJNQ COO€ MlO-25-41 


National Bureau of Standards 
I Docket No. 30812-1601 

Proposed Federal Information 
Processing Standard for 
^presentation of Geographic Point 
Locations for Information Interchange 

Correction 

In FR Doc. 83-25102 beginning on page 
41478 in the issue of Thursday. 

September 15,1983, make the following 

corrections: 

1. On page 41479, first column, twenty- 
seventh line from the bottom. 

Presentation of" should have read 
Representation of\ 

2. On the same page, same column, 
fourth paragraph, fifth line, Insert the 
following after “and**: “Administrative 
Services Act of 1949. as amended. Public 
Law". 

3. On the same page, middle column, 
third complete paragraph, second line, 

x 3.6l“ should have read “X3.61*\ 

4 On the same page, same column, 
fifth paragraph, sixteenth line, “such a“ 
should have read “such as“. 


5. On the same page, same column, 
seventh paragraph, third line, "x3.61” 
should have read “X3.61“, 

8. On the same page, last column, last 
paragraph, third line, “program 
Manager** should have read “Program 
Manager*'. 

BILLING CODE 1S0VO1-M 


National Oceanic and Atmospheric 
Administration 

Issuance of General Permit; 
Associacao. dos Armadores da Pesca 
Longinqua 

A general permit was issued on 
October 3,1983, to the Associacao dos 
Armadores da Pesca Longinqua, Lisboa. 
Portugal, to take marine mammals 
incidental to commercial fishing 
operations under Category 1: Towed or 
Dragged Gear, pursuant to 50 CFR 
216.24. 

The general permit allows the taking 
of not more than 20 cetaceans and 20 
phocid seals [Phoca vitulina ) annually 
by certificate holders operating under 
this permit within the U.S. fishery 
conservation zone of the North Atlantic 
Ocean. The permit is valid until 
December 31,1934. 

This general permit is available for 
public review in the Office of the 
Assistance Administrator for Fisheries. 
National Marine Fisheries Service. 3300 
Whitehaven Street. NW. Washington. 
D.C. 

Dated: October 5.1983. 

Carmen). Blondin, 

Deputy Assistant Administrator for Fisheries 
Resource Management. National Marine 
Fisheries Service. 

|FK Otoe *3-27610 Filed 10-11-63.645 am) 

BILLING COOC 3$ 10-22-51 


Modification No. 3 to Permit No. 227 

Notice is hereby given that pursuant 
to the provisions of Section 215.13(f) of 
the Regulations Governing the Public 
Display of Fur Seals (50 CFR Part 215), 
Public Display Permit No. 227 issued to 
Mystic Marinelife Aquarium, Mystic, 
Connecticut 06355, on March 28,1978 (43 
FR 14532), is modified to extend the 
period of authorized taking for three 
years. 

Accordingly, Section B-8 is deleted 
and replaced by; “8. This permit is valid 
with respect to the taking authorized 
herein until December 31,1986.’* 

This modification becomes effective 
upon publication in the Federal Register. 

The Permit as modified and 
documentation pertaining to the 


modification are available for review in 
the following offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
3300 Whitehaven Street, NW., 
Washington. D.C.; 

Regional Director, National Marine 
Fisheries Service, Northeast Region. 

14 Elm Street. Federal Building, 
Gloucester, Massachusetts 01930; 
Regional Director, National Marine 
Fisheries Service, Northwest Region. 
7600 Sand Point Way, NE., BIN 
Cl5700, Seattle, Washington 98115; 
and 

Regional Director, National Marine 
Fisheries Service, Alaska Region. P.O. 
Box 1668, Juneau. Alaska 99802. 

Dated: October 3.1983. 

Carmen J. Blondin. 

Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service. 

|M Doc W-ZTflll Filed 10 11-8J; Ml am) 

BILLING CODE 3510-22-41 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Shipments of Cotton, Wool and Man- 
Made Fiber Textiles and Apparel In 
Excess of Bilateral Agreement Umits 

October 8.1963. 

It has come to CITA's attention that 
some textile and apparel products may 
be shipped in excess of 1983 limits with 
the expectation that they will be entered 
and charged against the limits of the 
1984 quota year. This notice serves to 
remind interested parties that charges 
against the limits of U.S. bilateral textile 
and apparel agreements are by date of 
export and not date of entry. Shipments 
made in one year in excess of agreed 
limits are in violation of the terms of the 
bilateral agreement. 

It has been the practice of the 
Committee for the Implementation of 
Textile Agreements (CITA) to charge 
merchandise exceeding the limit(s) 
established for one agreement period, if 
entered or withdrawn from warehouse 
for consumption, to the limit(s) 
established for the immediately 
subsequent agreement period. The 
purpose of this notice is to advise the 
public that CITA reserves the right 
under the bilateral agreements to deny 
entry permanently to goods which have 
been overshipped, or to allow entry and 
charge to the following restraint period 
merchandise exported during a prior 
agreement period which exceeds the 
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restraint limit(s) established for that 
period. 

Ronald 1. Levin. 

Acting Chairman, Committee for the 
Imp fomentation of Textile Agreements. 

(KR Doc M-27006 Pil'd 10-11-63,645 am] 

BILLING COOC MlO-DR-N 


Soliciting Public Comment on Bilateral 
Textile Consultations With the 
Government of the People's Republic 
of China To Include a Review of Trade 
in Categories 336 and 639 and 
Controlling Imports in Those 
Categories 

October 6,1983. 

(1) Soliciting public comment on 
bilateral textile consultations with the 
Government of the People's Republic of 
China concerning trade in Categories 
336 and 639 and 

(2) Controlling imports of cotton 
dresses in Category 330 and women's, 
girls', and infants' knit shirts and 
blouses of man-made fibers in Category 
639 produced or manufactured in the 
People's Republic of China and exported 
during the ninety-day period which 
began on October 1,1963 and extends 
through December 29,1963. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709), as 
amended on April 7,1983 (46 FR 15175) 
and May 3,1983 (48 FR 19924). 

summary: On September 30.1983, 
pursuant to the terms of the Bilateral 
Cotton. Wool, and Man-Made Fiber 
Textile Agreement of August 19.1983. as 
amended, between the Governments of 
the United States and the People's 
Republic of China, the Government of 
the United States requested 
consultations concerning imports into 
the United States of cotton and man¬ 
made fiber apparel products in 
Categories 336 and 639 from the People's 
Republic of China. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Categories 336 and 639 
under the agreement with the People's 
Republic of China, or on any other 
aspect thereof, or to comment on 
domestic production or availability of 
textiles and apparel included in these 
Categories, is invited to submit such 
comments or information in ten copies 
to Walter C. Lenahan, Chairman. 
Committee for the Implementation of 
Textile Agreements, International Trade 
Administration, U.S. Department of 
Commerce. Washington, D C. 20230. 
Because the exact timing of the 
consultations is not certain, comments 


should be submitted promptly. 
Comments or information submitted in 
response to this notice will be available 
for public inspection in the Office of 
Textiles and Apparel, Room 3100, U.S. 
Department of Commerce, 14th St. and 
Constitution Avenue, NW.. Washington. 
D.C., and may be obtained upon written 
request. 

Further comment may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for futher 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute "a foreign 
affairs function of the United States." 

Under the terms of the bilateral 
agreement, the People's Republic of 
China is obligated under the 
consultation provision to limit its 
exports to the United States of these 
products during the ninety-day period to 
the following amounts: 


Category 

BO day tavat c4 
four*** (Oct 1 

to Ok 29. 1M3) 

33S ... 

27.854 dot 


The People's Republic of China is also 
obligated under the bilateral agreement, 
if no mutually satisfactory solution is 
reached during consultations, to limit its 
exports to the United States during the 
twelve months following the ninety-day 
consultation period to the following 


amounts: 

Catapxy 

1 »? monto towl Ot 
roolrant (DOC- 
30. 1963 to Doc 
29. 1964) 

336 . 

. ; 72 268 dOX 

in* 

> Ml «vt» 



The United States Government has 
decided, pending a mutually satisfactory 
solution, to control imports of cotton 
and man-made fiber textile products in 
Categories 336 and 639 for the ninety- 
day period, at levels described above. 
The United States remains committed to 
finding a solution concerning these 
categories. Should such a solution be 
reached in consultations with the 
Government of the People's Republic of 
China, further notice will be published 
in the Federal Register. 

In the event the limits established for 
Categories 336 and 639 for the ninety- 
day period are exceeded, such excess 


amounts, if they are allowed to enter at 
the end of the restraint period, shall be 
charged to the levels (described above) 
for those categories defined in the 
agreement for the subsequent twelve- 
month period. 

EFFECTIVE DATE: October 13.1963. 

FOR FURTHER INFORMATION CONTACT: 

Diana Bass, International Trade 
Specialist. Office of Textiles and 
Apparel, U.S. Department of Commerce, 
Washington. D.C. 20230 (202/377-4212). 
SUPPLEMENTARY INFORMATION: On 
August 19,1983 there was published in 
the Federal Register (48 FR 37685) a 
letter to the Commissioner of Customs 
from the Chairman of the Committee for 
the Implementation of Textile 
Agreements which established levels of 
restraint for certain categories of cotton, 
wool and man-made fiber textile 
products, produced or manufactured in 
the People's Republic of China and 
exported during the twelve-month 
period which began on January 1,1963. 
The notice document which preceded 
that letter referred to the consultation 
mechanism which applies to categories 
of textile products under the bilateral 
agreement, such as Categories 338 and 
639, which are not subject to specific 
ceilings and for which levels may be 
established during the year. In the letter 
published below, pursuant to the 
bilateral agreement, the Chairman of the 
Committee for the Implementation of 
Textile Agreements directs the 
Commissioner of Customs to prohibit 
entry into the United States for 
consumption, or withdrawal from 
warehouse for consumption, of cotton 
and man-made fiber textile products in 
Categories 336 and 639 produced or 
manufactured In the People’s Republic 
of China and exported during the 
indicated ninety-day period, in excess of 
the designated levels of restraint. 

Ronald I. Levin. 

Acting Chairman . Committee for the 
Implementation of Textile Agreements 
October 8.1983. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. 

Department of the Treasury, Washington. 

D.C 20229 

Dear Mr. Commissioner. Under the term* of 
Section 204 of the Agricultural Act of 1956, a* 
amended (7 U.S.C. 1854); pursuant to the 
Bilateral Cotton. Wool and Man-Made Fiber 
Textile Agreement of August 19,1983. 
between the Governments of the United 
States end the People’s Republic of China, 
and in accordance with the provisions of 
Executive Order 11651 of March 3,1972. as 
amended by Executive Order 11951 of 
fnnuary 6,1977, you are directed to prohibit, 
effective on October 13.1983 entry into the 
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l/nited State* foe consumption and 
withdrawal from warehouse for consumption 
of cotton and man-made fiber textite products 
tn Categories 336 and 639. produced or 
manufactured in the People's Republic of 
China, and exported during the ninety-day 
period which begin on October 1.1983 and 
extends through December 29.1903. in excess 
of the following levels of restraint: 


Category 

0O4ty tevteOf 

mtrmH * 


27.654 <xa 

* ~ ,,, - - t|ll . , , _ , , 

217.547 dor 



* Ttw of rwarart non bmn ****** to rtltect 
w, mports •apart*! after SaptercCwr 30. )9*3 


Textile products in Categories 336 and 639 
*hich have been exported to the United 
States prior to October 1.1963 shall not be 
subject to this directive. 

Textile products In Categories 336 and 639 
which have been released from the custody 
of th« U.S. Customs Service under the 
provisions of 19 U.S.C. 1448(b) or 
1484(a)(1)(A) prior to the effective dqte of this 
directive shall not be denied entry under this 
directive. 

A description of the textile categories in 
terms of TJ5.U^.A- numbers was published in 
the Federal Register on December 13.1982 (47 
KK 55700). as amended on April 7.1983 (48 FR 
15175) and May 3.1383 (48 FR 19924)), 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption Into the 
Commonwealth of Puerto Rico. 

The actions taken with respect to the 
Government of the People s Republic of 
China and with respect to imports of cotton 
«ind man-made Fiber textile products from 
China have been determined by the 
Committee for the Implementation of Textile 
Agreements to involve foreign affairs 
functions of the United States. Therefore, 
these directions to the Commissioner of 
Customs, which are necessary for the 
implementation of such actions, fall within 
the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553. This letter 
will be published in the Federal Register. 

Sincerely. 

Ronald L Levin, 

Acting Chairman , Committee for the 
Implementation of Textile Agreements. 

trx Do^s«wosrikdio-it-ai.a<s««t 

BILLING COOC ttlO-OG-N 


COPYRIGHT ROYALTY TRIBUNAL 
I CRT Docket 79-1) 

Order Directing Further Distribution of 
1978 Cable Royalty Fees 

The Copyright Royalty Trihunal 
published in the Federal Register of 
Sept. 23.1980 (45 FR 63028) its final 
'^termination in the 1978 cable royalty 
distribution proceeding. All 1978 fees 


were subsequently distributed. Some 
cable operators have made late payment 
of 1978 royally fees. II is ordered that 
these fees be distributed as of Nov. 10, 
1983 in accordance with the Tribunal's 
Final determination of Sept. 23.1980. 
Edward W. Ray. 

Chairman . 

October 6,1983. 

I Fit Ooc syzrm m*a s «& *m| 

SILLING COOC 1410-13-N 


[CRT Docket 80-41 

Order Directing Partial Distribution of 
1979 Cable Royalty Fees 

The Copyright Royalty Tribunal on 
June 3.1982 (47 FR 24175) directed the 
distribution of 50% of the amounts 
allocated in the Tribunal's notice of 
Final Determination of the 1979 cable 
royalty fund. We have resolved lhat 
retention of 20% of the royalty fund will 
accommodate the practical 
consequences of any adjustments 
resulting from judicial review. It is 
therefore orderd that 30% of the amount 
allocated in the Tribunal's Final 
Determination of March 8.1982 be 
distributed to the claimants effective 
Nov. 10.1983. 

The distribution to be allowed at this 
lime is os follows: 



Ptrctrrt 

MPAA.-.-. . .. 

20 349 

JwH Sport* - . - 

4500 


7.575 

. mi(ll „ „.-. 

US TfltevtfeO* (MW 

1518 

a A. . — — rv —4 — .»■— — — m ^ 

1275 

Conatfran Tttevmor^— „__ ,, . 

225 

Nabona 1 PubOc ftadb ___.... 

075 

MtV/rvxXa . - . _ _ 

338 


S>0- -- U7 


Trwte 30 000 


Edward W. Ray. 

Chairman . 

October 6.1983. 

(FK Doc SS-27XM FI ted 10-11-43. 04S »m\ 
BILLING COOS 1410-13-M 


(CRT Docket 82-11 

1981 Cable Distribution Proceeding 
and Partial Distribution of Fee. 

The Copyright Royalty Tribunal has 
been informed of agreements and 
stipulations by all Phase I claimants to 
the 1981 cable royalty fund whereby all 
Phase I issues have been resolved. 
Subject to the disposition of the claims 
of the Devotional Claimants. It has been 
resolved that the awards to Phase I 
claimants shall be in the percentages 
determined by the Tribunal in the 1979 


and 1980 cable royalty proceedings. 
Under the terms of a stipulation, if there 
should ultimately be a Phase I award to 
the Devotional Claimants in the 1979 
cable royalty distribution proceeding 
(which is currently on appeal) the same 
percentage of the 1981 royalty fund shall 
be awarded to the Devotional 
Claimants. The Phase 1 controversy is 
terminated, and all present Phase I 
procedural dates are extended 
indefinitely. 

The Tribunal in an order of July 8. 

1983 [48 FR 31450) directed partial 
distribution of 85% of the royalty fund. 
The tribunal has resolved that the 
retention of 10% of the Royally Fund is 
adequate to accommodate the 
reasonably anticipated future 
developments in this proceoeding. It is 
ordered that 5% of the fund be 
distributed as of November 17,1983, in 
accordance with the terms of the order 
of July 8.1983. The distribution ordered 
at the present time is as follows: 



Parcant 

M , v 

3 3915 


7500 

P8S__ 

U S TNnrmtn (NAB) 

2825 

25X 

Nki*C PNrforntog RgNt 

2125 

Canadtert TatevWon . 

0375 

MPa , ...- — 

0125 

Mutftmadm.-. .... ... 

0660 

$1N _ . 

0245 

Total ----- 

50000 


In preparation for Phase II of the 1981 
proceeding, the Tribunal directs that not 
later than November 7.1983 each 
claimant category shall notify the 
Tribunal of any voluntary agreements 
for distribution of royalty fees among 
the claimants within a category. The 
Tribunal directs that not later than 
November 15,1983 any claimant 
desiring to present evidence during 
Phase II shall notify the Tribunal of such 
intention, and the Phase II issues to be 
decided. The Tribunal directs that not 
later than November 23,1983 parties 
shall file with the Tribunal and 
exchange with other parties their direct 
written cases, including lists of 
witnesses, pre-hearing statements, any 
written witness statements, and all 
documentary evidence. 

The Tribunal later will announce 
necessary Phase II hearing dates. 

Edward W. Ray. 

Chairman. 

October & 1983. 

|FK Ooc O~CT06 nted 10-11-03; 0.43 aoi] 

BILLING COOC 1410-13-01 
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(CRT Docket 83-1 ] 

1982 Cable Distribution Proceeding 
and Partial Distribution of Fees 

The Copyright Royalty Tribunal in 
accordance with 17 U.S.C. 111(d)(5)(B) 
finds the existence of a controversy 
concerning the distribution of the 1982 
cable royalty fund. 

For the reasons set forth in the 
Tribunal's order of July 8,1963 (48 FR 31 
450) and in accordance with the terms of 
that order, the Tribunal directs, effective 
Dec. 1.1983, the distribution of 90% of 
the 1982 royalty fund. The distribution 
ordered at the present time is as follows: 



Piroon* 

MPAA 

01 0470 

Jorrt Spoilt 

13 5000 
4 7250 
4 5640 

PUS ... 

US Teirmion (NAB) 


38250 

8750 

2250 

10080 

4410 
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Total _ 

90 0000 



The Tribunal subsequently will 
announce necessary procedural dates in 
this proceeding. 

Edward VV. Ray, 

Chairman. 

October 6,1983. 

IPS Doc 83-27700 Hied 10-11-40 A 15 am) 

BILLING COOC 1410-13-41 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

DOD Advisory Group on Electron 
Devices Advisory Committee Meeting 

Working Group A (Mainly Microwave 
Devices) of the DoD Advisory Group on 
Electron Devices (AGED) will meet in 
closed session on 14-15 November 1983 
at the AGED Secretariat, 1925 N. Lynn 
Street. Suite 1000, Arlington, VA 22209. 

The mission of the Advisory Group is 
to provide the Under Secretary of 
Defense for Research and Engineering, 
the Director, Defense Advanced 
Research Projects Agency and the 
Military Departments with technical 
advice on the conduct of economical 
and effective research and development 
programs in the area of electron devices. 

The Working Group A meeting will be 
limited to review of research and 
development programs which the 
military propose to initiate with 
industry, universities or in their 
laboratories. This microwave device 
area includes programs on 
developments and research related to 
microwave tubes, solid state microwave. 


electronic warfare devices, millimeter 
wave devices, and passive devices. The 
review will include classified program 
details throughout. 

In accordance with Section 10(d) of 
Pub. L No. 92-483. as amended, (5 
U.S.C. App. 1 J 10(d) (1976)), it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.&C. 552b(c)(l) (1976), and that 
accordingly, this meeting will be dosed 
to the public. 

Dated: October 6.1983. 

M. S. Mealy. 

OSD Federal Register Liaison Officer . 
Department of Defense . 

pit Ooc 83-27818 PU*d 10-11-83 845 am) 

BILLING COOf 3810-01-41 


DOD Advisory Group on Electron 
Devices Notice of Advisory Committee 
Meeting 

Working Group B (Mainly Low Power 
Devices) of the DoD Advisory Group on 
Electron Devices (AGED) will meet in 
closed session on 1—2 November 1983 
at RADC, GrifBss AFB 13441. 

The mission of the Advisory' Group is 
to provide the Under Secretary of 
Defense for Research and Engineering, 
the Director. Defense Advanced 
Research Projects Agency and the 
Military Departments with technical 
advice on the conduct of economical 
and effective research and development 
programs in the area of electron devices. 

The Working Group B meeting will be 
limited to review of research and 
development programs which the 
military propose to initiate with 
industry, universities or in their 
laboratories. The low power device area 
includes such programs as integrated 
circuits, charge coupled devices and 
memories. The review will include 
classified program details throughout. 

In accordance with Section 10(d) of 
Pub. L No. 92-463. as amended. (5 
U.S.C. App. 1§ 10(d) (1976)), it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.S.C 552b(c)(l) (1976), and that 
accordingly, this meeting will be closed 
to the public. 

Dated: October 6.1983. 

M S. Mealy. 

OSD Federal Register Liaison Officer, 
Department of Defense. 

(fH Ooc 83-27819 Filed 10-11-83; 845 am) 

BILLING COOC 3810-01-41 


DOD Advisory Group on Electron 
Devices Notice of Advisory Committee 
Meeting 

The DoD Advisory Group on Electron 
Devices (AGED) will meet in closed 
session on 16 November 1983 at the 
AGED Secretariat. 201 Varick Street, 
11th Floor, New York, NY 10014. 

The mission of the Advisory Group is 
to provide the Under Secretary of 
Defense for Research and Engineering, 
the Director. Defense Advanced 
Research Projects Agency and the 
Military Departments with technical 
advice on the conduct of economical 
and effective research ond development 
programs in the area of electron devices. 

The AGED meeting will be limited to 
review of research and development 
programs which the Military 
Departments propose to initiate with 
industry, universities or in their 
laboratories. The agenda for this 
meeting will include programs on 
Radiation Hardened Devices. 

Microwave Tubes, Displays and Lasers. 
The review will include details of 
classified defense programs throughout. 

In accordance with Section 10(d) of 
Pub. L No. 92-463. as amended. (5 
U.S.C. App. 1 5 10(d) (1976)), it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.S.C. 552b(c)(l) (1976), and that 
accordingly, this meeting will be closed 
to the public. 

Dated: October 0.1983. 

M. S. Mealy. 

OSD Federal Register Liaison Officer, 
Department of Defense. 

|F* Doc 83-27830 P1l#<l 18-11-83 843 **) 

BILLING COOC 3818-01-N 


Department of the Navy 

Chief of Naval Operations, Executive 
Panel Advisory Committee, 
Conventional Strike Warfare Task 
Force; Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. I). notice is hereby given 
that the Chief of Naval Operations 
(CNO), Executive Panel Advisory 
Committee, Conventional Strike 
Warfare Task Force will meet October 
26-27,1983. from 9 a.m. to 5 p m. each 
day. at 2000 North Beauregard Street, 
Alexandria. Virginia, All sessions will 
be closed to the public. 

The entire agenda for the meeting will 
consist of discussions of key issues 
related to conventional strike warfare 
ond related intelligency. These matters 
constitute classified information that is 
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specifically Authorized by Executive 
order to be kept secret in interest of 
national defense and is in fact, properly 
classified pursuant to such executive 
order. Accordingly, the Secretary of the 
Navy has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b(c)(l) of 
title 5. United States Code. 

For further information concerning 
this meeting, contact Commander R. 
Robinson I larris. Executive Secretary of 
the CNO Executive Panel Advisory 
Committee, 2000 North Beauregard 
Street. Room 392. Alexandria, Virginia 
22311. Telephone (202) 694-8422. 

Dated: October 5.1863. 

F. N. Ottio, 

l ieutenant Commander. /AGC, US. Navy. 
Alternate Federal Register Liaison Officer. 

O K Doc rited 10-11-40.0 <ft trmj 

0‘UINO COOC MIO-AE-M 


DEPARTMENT OF EDUCATION 

National Advisory Council on Indian 
Education; Meeting 

agency: National Advisory Council on 
Indian Education. Department of 

Education. 

action: Notice of Meeting. 

summary: This notice sets forth the 
scheduled and proposed agenda of a 
forthcoming meeting of the full Council. 
Notice of this meeting is required under 
Section 10(a)(2) of the Federal Advisory 
Committee Act. This document is 
intended to notify the general public of 
their opportunity to attend the meeting, 
except for October 21,1983. from 1:30 
p m. to 5:00 p.m., as it is closed to the 
public. 

OATES: October 21, 1983. 9:00 a m. to 5:00 
p m. (1:30 p m. to 5:00 p.m. closed); 
October 22,1983, 9:00 a.m. to 5:.00 p.m. 
address: Red Lion Inn. 2050 Gateway 
Place, San Jose. California 95110, (408/ 
279-0600). 

FOR FURTHER INFORMATION CONTACT: 

Lincoln C. White NACIE Advisor. 
National Advisory Council on Indian 
Education. Pennsylvania Building, Suite 
328, 425 13th Street, NW.. Washington, 

D C. 20004. (202/376-8882). 
SUPPLEMENTARY INFORMATION: The 
National Advisory Council on Indian 
Education is established under Section 
442 of the Indian Education Act (20 
U.S.C. 1221g). The Council is established 
to assist the Secretary in carrying out 
re sponsibilities under Section 441(a) of 
the Indian Education Act (Title IV of 
Pub. L. 92-818), through advising 


Congress, the Secretary of Education, 
the tinder Secretary of Education and 
the Assistant Secretary of Elementary 
and Secondary Education with regard to 
programs genefiting Indian children and 
adults. 

On October 21,1983, from 1:30 p.m. to 
5:00 p.m., the Council will be 
establishing criteria for the evaluation of 
applicants for the position of Director. 
Indian Education Programs. The meeting 
will be closed, for that time period, 
under authority of Section 10(d) of the 
Federal Advisory Committee Act (Pub. 

L. 92-483: 5 U.S.C. Appendix 1), and 
under exemption (2) of Section 552b(c) 
of the Government in the Sunshine Act 
(Pub. L. 94-409; 5 U.S.C 552b(c)(2)|. 

The remainder of the meeting will be 
open to the public. The proposed agenda 
includes: 

(1) Chairman’s Report 

(2) NACIE Advisor s Report 

(3) Review of NACIE FY’83 and FY’84 
Budgets 

(4) Action on Previous Minutes 

(5) Election of Officers 

(6) Establishing Criteria for the 
Evaluation of Applicants for the 
Position of Director. Indian Education 
Programs (closed) 

(7) Committee Discussions and Reports 

(8) Public Testimony 

All Records shall be kept of all 
Council proceedings and shall be 
available for public inspection at the 
Office of the National Advisory Council 
on Indian Education located in the 
Pennsylvania Building. Suite 328, 425 
13th Street, NW, Washington. D.C. 

20004. 

Date. October 4.1963. Signed at 
Washington. D.C. 

Lincoln C. White, 

NACIE Advisor, National Council on Indian 
Education . 

[FR Doc KV-TBM Fifed 10-11-43: Mi mb) 

DILUNG COOC 4000-01-M 


National Board of the Fund for the 
Improvement of Postsecondary 
Education; Meeting 

agency: National Board of the Fund for 
the Improvement of Postsecondary 
Education. 

action: Notice of meeting. 


summary: This notice sets forth the 
proposed agenda of a forthcoming 
meeting of the National Board of the 
Fund for the Improvement of 
Postsecondary Education. This notice 
also describes the fuctions of the Board. 
Notice of this meeting is required under 


the Federal Advisory Committee Act 
(Public Law 92-483, Section 10(a)(2)). 
date: November 2,1983 beginning at 
9.30 a.m. and ending at 9:30 p.m. 
address: Marriott's Hunt Valley Inn. 
Hunt Valley, Maryland. 

FOR FURTHER INFORMATION CONTACT: 
Sven Croennings, director. Fund for the 
Improvement of Postsecondary 
Education, 7th and D Streets. SW.. 
Washington, D.C. 20202 (202-245-8091). 
SUPPLEMENTARY INFORMATION: The 
National Board of the Fund for the 
Improvement of Postsecondary 
Education is established under Section 
1003 of the Higher Education 
Amendments of 1980, Title X (20 U.S.C. 
1135a-l). The National Board of the 
Fund is established to ’’advise the 
Secretary and the Director of the Fund 
for the Improvement of Postsecondary 
Education ... on the selection of 
projects under consideration for support 
by the Fund in its competitions.” 

The meeting of the National Board 
will be open to the public. The proposed 
agenda includes: 

(a) Reviewing and recommending 
possible program directions for fiscal 
year 1983-84. 

(b) Becoming more closely familiar 
with F1PSE projects through meetings 
with project directors. 

Records shall be kept of all Board 
proceedings, and shall be available for 
public inspection at the Fund for the 
Improvement of Postsecondary 
Education. 7th and D Streets, SW., Room 
3100, Washington, D.C, 20202 from the 
hours of 8:00 a.m. to 4:30 p.m. weekdays, 
except Federal holidays. 

Dated: October 8.1963. 

Edward M. Elmendorf, 

Assistant Secretary for Postsecondary 
Education. 

[FR Doc iS-27T» Pfltd HM1-0 *43 ■«[ 

BILUNG COOC 4000-01-M 


Office of PosUecondary Education 

Special Services for Disadvantaged 
Students Program; Application Notice 
for New Awards for Fiscal Year 1984 

Applications are invited for new 
awards under the Special Services for 
Disadvantaged Students Program. 

Authority for this program is 
contained in sections 417A and 417D of 
the Higher Education Act of 1965. as 
amended. 

(20 U.S.C. lOTOd, 1070d-lb) 

The Secretary is authorized to make 
grants under this program to institutions 
of higher education only. The purpose of 
the grant awards is to permit applicants 
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to cany out projects designed to provide 
supportive services to disadvantaged 
students who are pursuing programs of 
postsecondary education* 

Closing Date for Transmittal of 
Applications: An application for a new 
award must be mailed or hand delivered 
by December 6.1983. 

Applications Delivered by Mail: An 
application sent by mail should be 
addressed to the U.S. Department of 
Education. Application Control Center. 
Attention: 84.042 (Special Services for 
Disadvantaged Students), Washington. 
D.C. 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) private metered 
postmark, or (2) a private mail receipt 
that is not dated by the U.S. Postal 
Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least First doss mail. 

Each late applicant will be notified 
that its application will not be 
considered. 

Applications Delivered by Hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education, Application Control Center, 
Room 5673, Regional Office Building 3, 
7th and D Streets, S.W.. Washington, 
DC. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington. D.C. time) daily, except 
Saturdays. Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

Program Information: The Secretary is 
accepting applications for up to three 
years of funding. However, the 
Department of Education will not fund 
an applicant for a period of time longer 
than is requested by the applicant in the 
application. Applicants requesting multi¬ 
year funding must submit information 


that shows why a multi-year project is 
needed; a detailed work plan and 
budget for the first year of the project; 
and an outline of the work plan and an 
estimate of the Federal funds needed for 
each additional year requested. 

The applications for new awards will 
be evaluated competitively under the 
selection criteria for new awards, 34 
CFR 646.31. In addition, applicants that 
have been funded within the three 
previous years may receive additional 
points on the basis of their prior 
experience. The prior experience section 
of the application will be evaluated on 
the basis of the provisions in 34 CFR 
648.32. 

Suggestions for Fiscal Year 1984 
Applicants for Special Services Funds: 
Experience has shown that the most 
successful Special Services projects 
have certain common characteristics. 
They are; 

1. Projects which have a strong 
institutional commitment to their 
objectives. This often takes the form of 
in-kind or cash contributions to enhance 
the opportunities which are available to 
students through the Special Services 
project 

2. Projects which are fully understood 
by and which work closely with all of 
the administrative and academic 
departments of a participating 
institution. 

3. Projects which provide mechanisms 
for continually monitoring student 
performance, both in project sponsored 
academic programs and in regular 
course work being undertaken at the 
institution. 

4. Projects which establish high 
standards and expectations for students, 
including the belief that all students, 
regardless of family background, can 
reach high levels of academic 
achievement. 

5. Projects which follow-up on their 
Special Services "graduates” by 
monitoring the progress and 
performance of those students who have 
entered another postsecondary 
educational institution or graduate 
school. 

6. Projects which give priority to the 
strengthening of basic and higher level 
skills of their Special Services 
participants in mathematics, science, 
English language literacy in reading, 
writing, and speaking, and foreign 
language literacy. 

7. Projects that actively seek to 
improve equal educational opportunity 
and access for all students, particularly 
those who traditionally have not 
participated fully in higher education, 
including projects which address the 
special skill needs of members of racial 


or ethnic minority groups, women, and 
the handicapped. 

In view of this experience, the 
Secretary encourages applicants to 
incorporate these characteristics into 
their applications. Applicants should 
note that these characteristics are 
included only to assist them in 
developing potentially successful 
projects. The characteristics themselves 
in no way amend the selection criteria 
in 34 CFR 646.31. 

Application Preparation Workshops: 
The Department of Education will 
conduct Application Preparation 
Workshops to assist prospective 
applicants to develop applications for 
the Special Services Program. Each 
workshop will be approximately a half 
day long. The presentation will include 
a review of the requirements for filing 
applications for the Special Services 
Program and a review of the program 
regulations. In addition, there will be a 
discussion of the suggested application 
development guide. Each workshop will 
begin with registration at 8:30 a.m., and 
presentations are scheduled from 
approximately 9rt0 a.m. to 12 noon. 

Time will be provided in the afternoon 
for informal discussions and questions 
and answers. There is no registration fee 
for the workshops. The host person 
listed for each workshop location will 
assist you if you need directions to the 
workshop site. 

The scheduled dates and locations are 
as follows: October 19: 

New York, New York 

Columbia University. McMillin Theater. 116 
St. and Broadway 
Most Person: 

Ms. Bert Pinkney, Office of Government 
Relations and Community Affairs (212) 
280-4469 

October 21: 

Atlanta. Georgia 

Atlanta University. Robert W. Woodruff 
Library. Exhibition Hall, Upper Level. Ill 
Chestnut Street. S.W. (Comer of 
Chestnut and Beckwith Streets) 

Host Person: 

Mr. Marvin King Morris Brown College 
(404) 525-7831 exL 250 or 252 

October 24: 

Denver. Colorado 

Auraria Higher Education Center. St. 
Cajetans Building (Comer of Lawrence 
and 9th Streets) 

Host Person: 

Mr. Kelly Espinoza, Metroplitan State 
College (303) 829-2533 or 2534 

October 26: 

Chicago, Illinois 

Roosevelt University. Room 320,430 S. 
Michigan Avenue 
Host Person: 








Federal Register / 


Dr. Clifton Washington. Director. Learning 
Resource Center (312) 341-3877 

October 26: 

Dallas. Texas 

North Lake College. Performance Hall, 5001 
North MacArthur Blvd. Irving. Texas 
Most Person: 

Bev Flusche (214) 859-5240 
October 28 : 

San Francisco. California 

University of San Francisco. Parma Lounge, 
University Center, Main Entrance. 

Golden Gate Avenue and Kitteridge 
Most Person: 

Mr Robert Norris, Upward Round Project 
(415) 666-6478 

Available Funds: The Continuing 
Resolution enacted by the Congress on 
September 30,1983, effective through 
November 10,1983, authorizes the 
funding level of $164,740,000 for the 
Special Programs for Students from 
Disadvantaged Backgrounds for fiscal 
year 1984. Of this amount, 
approximately $65,000,000 would be 
available for the Special Services 
Program. 

Pending resolution of the final level of 
appropriations, applications are invited 
to allow sufficient time for their 
evaluation and for the completion of the 
grants process prior to the end of the 
fiscal year. 

Application Forms: Application forms 
and program information packages are 
expected to be ready for mailing by 
October 21.1983. Application packages 
will not automatically be mailed to all 
institutions of higher education. 

However, they will be mailed to all 
currently funded Special Programs 
projects. Application packages may be 
obtained by contacting the Division of 
Student Services. Information Systems 
and Program Support Branch. U.S. 
Department of Education (Room 3514. 
Regions! Office Building 3), 400 
Maryland Avenue, SW., Washington, 

D C. 20202. Telephone number (202) 
245-7070. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information i9 only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
sporting, or grantee performance 
requirements beyond those imposed 
under the statute and regulations. 

The Secretary suggests that the 
narrative portion of the application not 
exceed fifty (50) pages in length. The 
Secretary further suggests that only the 
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information required by the application 
form be submitted. 

Applicable Regulations: Regulations 
applicable to this program are: 

(a) Education Department General 
Administrative Regulations (EDGAR) in 
34 CKR Parts 74. 75, 77. and 78; and 

(b) Regulations governing the Special 
Services Program (34 CFR Part 646), 

Further Information: For further 
information contact William L Garrison, 
Program Development Branch. Division 
of Student Services, U.S. Department of 
Education (Room 3514. Regional Office 
Building 3). 400 Maryland Avenue, S.W.. 
Washington, D.C. 20202. Telephone 
number: (202) 245-2511. 

(20 U.S.C. 1070d. 1070d-lb) 

(Catalog of Federal Domestic Assistance 
Number. 84.042—Special Services for 
Disadvantaged Students Program) 

Dated: October 0.1983. 

T. H. Bell, 

Secretary of Education. 

(PR Dor. tt-sm Fil'd UMI-tt *45 «n| 

BH.LWO COOC 4000-01-U 


DEPARTMENT OF ENERGY 

Bonnovllle Power Administration 

Environmental Record of Decision on 
the 1983 Wholesale Power Rate Final 
Environmental Impact Statement 

agency: Bonneville Power 
Administration (BPA), DOE. 
action: Record of Decision. 

summary: I have decided to submit to 
the Federal Energy Regulatory 
Commission (FERC) a proposal to adjust 
BPA’s wholesale power rates In order to 
achieve total revenues of $5.0 billion for 
the rate period November 1.1983, 
through June 30.1985. The decisions 
made regarding the proposed wholesale 
power rates are incorporated into the 
wholesale power rate schedules which 
are included in the submittal to FERC. 
These decisions are based on a 
comprehensive review of BPA’s Final 
Environmental Impact Statement (CIS) 
on the 1983 initial wholesale power rate 
proposal, as well as all other materials 
appurtenant to the rate process. A Draft 
EIS was prepared on BPA’s wholesale 
power rate proposal and circulated to 
the public for review and comment. 
Notice of availability of the Draft EIS 
was published in the Federal Register 
and comments were accepted through 
July 5.1983. A Final EIS was prepared 
based on the Draft EIS and comments 
received on the Draft EIS. Copies of the 
Final EIS have been distributed to 
interested public and additional copies 


are available upon request from the BPA 
Environmental Manager. 

The proposed rates would permit BPA 
to collect sufficient revenue to meet its 
statutorily mandated repayment 
requirement. Pending FERC approval, 
the proposed rate adjustment is 
scheduled to be effective from 
November 1,1983. through June 30,1985. 
A formal appeal process allows those 
who desire to comment on the Final EIS 
or the Record of Decision to intervene 
by filling a petition with FERC. 

This Record of Decision is being 
issued shortly after the publication of 
the Final EIS pursuant to Council on 
Environmental Quality Regulations (40 
CFR 1506.10(b)(2)). 

SUPPLEMENTARY INFORMATION: 

Alternatives Considered and 
Environmental Impacts 

A number of alternative revenue 
levels and rate designs were evaluated 
in the EIS. These alternatives were 
selected in a manner intended to insure 
consideration of the range of all 
reasonable alternatives. 

Revenue Level Alternatives: The EIS 
examined five basic revenue 
alternatives: base rate, no action, the 
initial proposal, direct financing, and 
long run incremental cost (LRIC) pricing. 

The base rate alternative assumes 
that BPA’s rates remained unchanged 
subsequent to those which went into 
effect on December 20.1974. With the 
rates remaining constant, revenue levels 
would increase only as loads increase. 
This alternative establishes what would 
have happened had BPA taken no rate 
actions to increase revenues subsequent 
to 1974. under this alternative, the 
revenue shortfall would increase 
throughout the period of analysis to the 
year 2000. The base rate alternative 
significantly undercollects revenue and 
would consistently violate BPA’a 
statutory requirement to collect revenue 
sufficient to meet present costs. It would 
also render BPA financially insolvent, 
and require development of a 
mechanism to recover from future 
ratepayers funds to meet this increasing 
shortfall. 

The no action alternative recognizes 
historic rate increases and assumes that 
BPA would maintain its existing rate 
structure. The no action alternative 
would also result in serious revenue 
deficiencies, providing only 85 percent 
of the revenue requirement used to 
develop BPA’s initial proposal. This 
revenue shortfall would have to be 
added to revenue required during 
subsequent rate periods to allow BPA to 
meet its long-term financial obligations. 
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The no action alternative would violate 
BPA's statutory requirement to be self¬ 
financing. since the agency would be 
unable to fully cover all financial 
obligations. 

Revenue derived under the proposed 
revenue level alternative would be 
sufficient to meet BPA's rate period 
revenue requirement as determined in 
BPA’s initial proposal and would 
represent a 19 percent increase over the 
estimated revenue that would be 
collected under current rates during the 
rate period using the Initial load 
forecast This alternative allows BPA to 
meet all financial obligations and 
provides that customers receiving 
service during the rate period would pay 
the full costs incurred during the same 
period to provide that service. 

Under the direct financing alternative. 
BPA would finance completion of 
Washington Public Power Supply 
System Plant 2 and maintain the 
construction schedule for completion of 
Plant 3 through revenue rather than 
bond sales. The direct financing 
alternative should provide sufficient 
revenue to meet BPA's rate period 
revenue requirement if the decision 
were made to finance completion of 
Supply System Plants 2 and 3. Provided 
load forecasts are accurate, this 
alternative would not create the 
problems of under or overcollecting 
revenue. 

LRIC or marginal cost based rates 
would price wholesale power at the 
projected long run cost of acquiring new 
power resources in the Pacific 
Northwest. Rates based on the long run 
incremental costs developed in BPA's 
1983 Time-Differentiated Long Run 
Incremental Costs Analysis, if applied to 
BPA's projected rate period's sales 
volume would produce revenue 
significantly in excess of BPA's 
repayment requirement for the rate 
period and all years for the foreseeable 
future. 

The revenue level based on LRIC 
pricing appears to be inconsistent with 
the directive in the Bonneville Project 
Act that BPA rates be the lowest 
possible consistent with sound business 
principles. Potential questions also 
would be raised as to how excess 
revenue should be distributed or 
invested. In the long run* however, the 
LRIC alternative would reduce the 
construction and operation of major new 
generation resources and encourage the 
highest level of conservation of 
electricity. 

Increases in the price of electricity 
discourage consumption. 
Correspondingly, the level of adverse 
physical environmental impact 
associated with the production and 


consumption of electricity can be 
expected to vary inversely with the 
price of electricity (i.e.. revenue level). 
These changes in impact would be offset 
to some extent by changes in the use of 
alternative forms of energy such as 
wood. oil. and natural gas. Some 
alternative energy sources (eg., solar or 
wind) may involve lower levels of 
environmental impact than those 
associated with conventional thermal 
generation; other alternatives (e.g.. 
wood) may involve higher levels of 
impact 

In contrast to physical environmental 
impacts, the short-term socioeconomic 
impacts would be expected to increase 
directly with the price of electricity (i.e.. 
revenue level). The level of revenue 
produced by rates based on marginal 
cost, for example, could have adverse 
financial impacts in the short run on 
virtually all regional power consumers, 
particularly energy-intensive industry, 
irrigators, and low income residential 
consumers. BPA's initial rate proposal 
would have significantly less adverse 
financial effects in the short term than 
the LRIC proposal (EIS Chapter II 
(B)(3)). 

It is BPA's conclusion after reviewing 
all pertinent information that the 
proposed revenue increase is 
environmental preferred because it will 
best promote the national environmental 
policy as expressed in Section 101 of the 
National Environmental Policy Act 
“• * * to create and maintain 
conditions under which man and nature 
can exist in productive harmony, and 
fulfill the social, economic, and other 
requirements of present and future 
generations of Americans" 42 U.S.C. 
4331(a). It recognizes both the need to 
minimize potential adverse impacts to 
the physical environment associated 
with increases in the use of electricity, 
as well as the need to take account of 
the socioeconomic consequences of 
increases in electricity rates. BPA 
believes that the socioeconomic effects 
of this increase are within reason and 
would not result in undue hardship for 
BPA's customers. BPA recognizes that 
on the one hand, the impacts of this rate 
increase may include reduced growth in 
the demand for electricity, a lowered 
rate of new resource additions, and 
spurred development of alternative 
energy sources. On the other hand, these 
impacts also may include additional air 
pollution, associated with increased use 
of woodstoves. and a strain on the 
budgets of lower income groups. The 
revenue increase also will enable BPA 
to conform to its statutory guidelines for 
meeting repayment requirements and to 
ensure the prudent operation of the 
Federal Columbia River Power System. 


Rate Design Alternatives: BPA 
considered the environmental effects of 
o number of potentially feasible rate 
design elements and rate alternatives in 
arriving at a decision regarding the 
design of specific rate schedules. Such 
alternatives included those applicable to 
classification and allocation of costs, 
rate adjustments, revenue stability 
measures, a special irrigation rate, and 
the structure of the Nonfirm Energy rate. 

As proposed. BPA has decided to 
continue to classify costs between 
capacity and energy based on cost 
causation principles. This method 
reflects the cost causation of BPA's 
resource mix. The rates which result 
from this method properly signal the 
relative costs of providing energy and 
capacity, and encourage consumption in 
a manner consistent with efficient long 
run allocation of resources. 

Alternative classification methods 
which were considered included use of a 
fixed/variable approach, a LRIC 
classification of exchange resource 
costs, and a LRIC classification of ail 
costs. BPA has also evaluated additional 
environmental effects associated with 
these alternatives. Alternatives which 
result in proportionately more costs 
classified to capacity, such as the fixed/ 
variable approach, would constitute a 
disincentive for consumers to conserve 
energy. In the long run, BPA would need 
to add baseload thermal generation at 
an earlier date, resulting in an increase 
to BPA’s revenue requirement in future 
years, higher wholesale rates, and 
localized effects to air, land, and water 
due to construction and operation of the 
new baseload plants. On the other hand, 
alternatives which classify more costs to 
energy, such as the LRIC classification 
of exchange costs and the LRIC 
classification of all costs, would result 
in rate* which have adverse financial 
impacts in the short run on energy 
intensive consumers. While this would 
encourage more energy conservation 
and delay the need for large thermal 
plants, these effects would be offset by 
other impacts. First there would be less 
of an incentive for consumers to practice 
load management to hold down peak 
demands. BPA would eventually have to 
add combustion turbines at an earlier 
date, relative to the proposed 
alternative, to meet peak demands. 
Therefore, this would constitute a shift 
of long run impacts to the physical 
environment, such as noise and air 
pollution, from areas in which baseload 
thermal plants would have been located 
to locations in which combustion 
turbines are installed and operated. In 
addition, there would be a greater 
likelihood of socioeconomic impacts 
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associated with cutbacks or shutdowns 
of energy intensive industries if more 
costs were classified to energy. 

With respect to test year hydro 
capability. BPA has decided to assume 
that Federal hydro capability will be 
levelized over the critical period. This 
assumption increases BPA’s capability 
for surplus firm power sales during the 
rate period, while assuring enough 
energy in later years of the critical 
period to support anticipated long term 
surplus Firm power sales. Therefore, this 
action is expected to enhance BPA’s 
revenue levels during the rate period 
and maximize the efficiency of the 
hydro system, without significant long 
term adverse socioeconomic or physical 
impacts to the environment. 

Beginning with this rate period. BPA 
has decided to include May in the lower 
cost summer demand period to reflect 
the decreased probability of a load loss 
during that month because of fish 
enhancement activities. This shift will 
benefit irrigators because May is part of 
the irrigation season. 

BPA has decided to modify the billing 
factors for computed requirements 
customers to enhance revenue stability. 
Changing the billing factors to reflect 
BPA‘s obligation to provide a given level 
of service to these customers will 
compensate BPA for incurred costs. As 
other customers would otherwise have 
been assessed revenue underrecovery 
potentially caused by the computed 
requirements customers, this design 
feature will more fairly distribute costs. 

BPA has decided to include a contract 
charge to recover a portion of the costs 
of conservation. Such a charge may act 
as a disincentive to utilities to 
participate in BPA’s conservation 
programs. This could have negative 
physical environmental impacts on air 
and water quality associated with the 
added operation of generation facilities. 
However. BPA has concluded that a 
contract charge is a necessary 
mechanism for recovering costs which 
cannot be equitably recovered through 
rates. The charge is relatively small, 
thereby, minimizing its negative impact. 

BPA has decided to continue to credit 
the direct service industrial (DSI) 
customers for the value of the reserves 
they provide for the Federal system. 
Having the DSI’s provide reserves has 
positive physical environmental 
benefits, as measured by avoidance of 
rtir and water pollution associated with 
the construction and operation of 
Reneration facilities. There are also 
positive socioeconomic impacts 
associated with the avoidance of the 
•'o$ts of those generation facilities. The 
impact of the credit which lowers the 
USI rate may be a higher level of 


industrial production. This may have 
positive employment benefits in the 
region and negative physical impacts 
relating to the impact of the increased 
production levels on air and water 
quality. BPA considered but rejected an 
alternative to allow a credit to the DSPs 
based on the full amount of the value of 
reserves rather than sharing the savings 
with BPA's other customers. This 
alternative would have further lowered 
the DSI rate and would have raised the 
other rates for firm power. 

BPA has decided to charge the DSPs 
to enhance revenue stability. Although 
some plants might foresee operating 
levels which are too low to justify 
incurring the customer charge, BPA has 
concluded that the benefits of this 
charge to BPA’s revenue stability and 
the stability of wholesale rate levels in 
future years outweight the small 
probability associated with shutdowns 
of less economic plants during the rate 
period. 

To further enhance revenue stability 
from the DSPs BPA has decided to 
include an opportunity for BPA and the 
DSPs to agree on a lower rate. This 
“incentive rate’’ would be offered in 
exchange for commitments from the 
DSPs to operate at a specified level. 

This option would benefit both parties. 
The DSPs would have lower power rates 
and, therefore, be able to increase 
production levels with positive 
employment benefits for the region. BPA 
would have higher and more stable 
revenue with positive socioeconomic 
benefits for the region. 

BPA has included two new automatic 
adjustment clauses for the purpose of 
improving revenue stability: The 
Exchange Adjustment Clause and the 
Supply System Adjustment Clause. The 
automatic nature of these clauses will 
allow for increases or decreases in 
rates, and thus a closer tracking of costs, 
without the delay and expense of formal 
rate hearings. These clauses will have 
positive socioeconomic impacts on the 
region by assuring that the costs 
scheduled for recovery during the rate 
period will actually be recovered from 
the rate period. Failure to achieve this 
would mean that future ratepayers could 
be allocated any revenue 
underrecovery. 

As provided for in the Regional Act, 
BPA has again decided to include a 
Special Industrial rate for Hanna Nickel 
Smelting Company. The rate includes 
two options. The base rate is equal to 
the proposed Priority Firm rate and 
includes a value of reserves credit. A 
special rate of 7 mills per kilowatthour 
is also included for offpeak hour 
consumption with a limitation of no 
more than 10 percent of their Contract 


Demand requested during the peak 
period. The special offpeak rate would 
remain in effect until Hanna requests a 
higher percentage of peak period 
Contract Demand. The offpeak rate may 
allow Hanna to resume operation and 
thereby have a positive employment 
benefit in the region. There are also 
negative physical impacts on air and 
water quality associated with the 
operation of the smelter as a result of 
this rate adjustment. 

BPA considered and rejected a special 
irrigation rate. The proposed Priority 
Firm Power rate already includes 
changes which benefit irrigators. While 
the irrigators as a consumer class do 
exhibit characteristics which are 
favorable to the Federal system, the 
proposed rate already reflects their 
contribution to lower system costs. 

BPA has decided to continue the « 
current structure of the Nonfirm Energy 
rate. As an alternative, BPA considered 
eliminating the Spill rate in order to 
increase overall revenue and improve 
revenue stability. BPA rejected this 
alternative in favor of delaying the 
implementation of the Spill rate by using 
the Displacement rate until it appears 
that moving to the Spill rate will result 
in greater BPA revenue or more thermal 
displacement. This decision will result 
in positive environmental impacts on air 
and water quality associated with 
increased displacement of thermal 
plants. The increased BPA revenue from 
added sales will have a positive 
socioeconomic benefit by reducing 
BPA’s firm power rate levels. 

Decision Factors 

BPA based its decisions concerning 
level and design of the rates on legal 
requirements, rate design objectives, 
and a consideration of environmental 
impacts. 

/. Legal Requirements 

The Bonneville Project Act requires 
BPA to establish rates that will recover 
all costs associated with production, 
acquisition, and transmission of electric 
power and to recover the Federal 
investment in the Federal Columbia 
River Power System. This Act directs 
that rates be designed to ”* * * 
encourage the widest diversified use of 

electric energy * * at the. 

lowest possible rate * * * consistent 
with sound business principles” 18 
U.S.C. 832. The Transmission System 
Act placed BPA on a self-financing 
basis, requiring it to pay all operating 
expenses with revenue collected from its 
rates (18 U.S.C. 837). 

The Pacific Northwest Electric Power 
Planning and Conservation Act 
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reaffirms directives in previous statutes 
and expands DPA’s responsibilities. The 
Act contains specific provisions 
regarding power sales, rates, and 
procedures for establishing rates (16 
U.S.C. 839). 

2. Rate Design Objectives 

In addition to meeting legal 
requirements. BPA rates are designed to: 

(1) Meet its revenue requirement while 
distributing the burden in an equitable 
manner among recipients of the service; 

(2) encourage conservation and 
minimize environmental impacts; and (3) 
encourage efficient use of resources by 
reflecting costs incurred and benefits 
received. Additionally, consideration is 
given to rate continuity, ease of 
administration, revenue stability, 
customer acceptability, and ease of 
understanding. 

3. Environmental Impacts 

BPA's analysis of the environmental 
impacts of the alternatives revealed that 
the 1983 proposed revenue level would 
reduce regional load requirements from 
that expected if rates were not 
increased. By the year 2000. decreases in 
electricity load growth would reduce the 
regional need for new generation 
resources by the equivalent capacity of 
49 megawatts of conservation, 1,131 
megawatts of large thermal, 11 
megawatts of cogeneration and 416 
megawatts of small hydro. Elimination 
of the new generation would avoid 
accompanying land use. solid waste, 
water, and air quality impacts 
associated with power production. 

These environmental benefits would be 
somewhat offset by adverse physical 
environmental effects resulting from 
increases In use of alternative energy 
sources. 

The short-term socioeconomic impacts 
of the proposed revenue level would 
impact certain types of consumers more 
than others. Low-income consumers 
would be more affected by an increase 
in electricity rates than other residential 
consumers. Although the operation of 
the DSI's has been significantly 
curtailed even under current rates, they 
are forecast to increase production 
considerably under the proposed 
revenue level as the national economy 
improves. Some energy intensive 
industrial consumers could hasten 
decisions to either improve plant 
efficiency or shut down operations. 
While total acres of irrigated agriculture 
are expected to increase, some 
individual farmers could be forced to go 
out of business. While creating short¬ 
term economic hardships for those 
employed in these areas, there may be 


certain benefits to the physical 
environment. 

The proposed rate design would not 
cause environmental impacts 
significantly different than those 
experienced under BPA's current rate 
design. 

Mitigation 

Existing and proposed conservation 
programs offered by BPA could mitigate 
socioeconomic impacts of the proposed 
rate increase. In FY 1981, BPA started 
energy conservation programs targeted 
at primary customer groups. State and 
local governments and nonprofit 
consumers in the Northwest. These 
programs would help residential 
consumers decrease electricity used for 
space and water heating, improve the 
use and distribution efficiencies of 
irrigators, and would aid commercial 
and Industrial consumers in conserving 
electricity used in industrial processes 
and water heating. Also, under the terms 
of the Regional Act. BPA is required, 
among other things, to provide for the 
development of plans to protect and 
enhance fish and wildlife resources and 
to provide for environmental quality. 
BPA's proposed increase includes the 
cost of implementing these 
requirements. However, implementation 
of specific plans, programs, and projects 
will be undertaken independently of the 
above decisions on wholesale power 
rates and will undergo separate 
decisionmaking processes. Therefore, no 
monitoring or enforcement programs are 
applicable for mitigation of the adverse 
impacts of the proposed action and none 
have been adopted. 

Integration With Other Records 

This Environmental Record of 
Decision has been integrated into the 
Record of Decision filed by the 
Administrator with FERC in support of 
BPA's proposed 1983 wholesale power 
rate increase. 

FOR FURTHER INFORMATION CONTACT: 

Anthony R. Morrell, Environmental 
Manager, Bonneville Power 
Administration. P.O. Box 3621-SJ. 
Portland, Oregon 97200; telephone (503) 
230-5138. 

Issued in Portland, Oregon. September 29. 
1983. 

Peter T. Johnson, 

Adminstrator . 

|FR Ooc SWma Filed 10-11-41 Ml «mj 

OIL LINO COOC M5O-01-M 


Energy Information Administration 

American Statistical Association 
Committee on Energy Statistics 

Pursuant to the provisions of the 
Federal Advisory Committee Act (P.L 
92-463, 86. Slat. 770). notice is hereby 
given that the American Statistical 
Association's Committee on Energy 
Statistics will meet with representatives 
of the Energy Information 
Administration (E1A) on Thursday, 
October 27,1983. at the International 
Hotel. 10 Thomas Circle, Northwest. 
Washington, D.C., from 1:30 p.m. to 
approximately 5:00 p.m. The meeting 
will continue on Friday. October 28, 

1983, in the International Hold, from 
9:00 a.m. until approximately 3:30 p.m. 

The purpose of the meeting is to 
enable the FJA to utilize the American 
Statistical Association's Committee on 
Energy Statistics to obtain advice on 
E1A programs and to benefit from the 
Committee's expertise concerning other 
energy statistical matters. 

The tentative agenda is as follows: 

A. Opening Remarks. 

B. Major Topics: 

1. Integrated Forecasting Using the 
Intermediate Future Forecasting System 
(IFFS)—Introduction. 

A. Linking the Short-Term Annual 
Forecast (IFFS/STIFS), 

B. Linking IFFS with Macroeconomic 
Forecasts. 

C. Linking With the Oil and Gas 
Modeling Systems. 

D. Implementation of a Coal Supply 
Model in IFFS. 

E. IFFS Sensitivity Analysis. 

2. Statistical Confidentiality 
Legislation: Federal and EIA. 

A. Federal Statistical Confidentiality 
Legislation. 

B. Progress Report: EIA 
Confidentiality Legislation. 

3. Sample Control Procedures for the 
Weekly Petroleum Status Report. 

4. Approaches to Verifying Model 
Documentation. 

5. Problems in Estimating Monthly Oil 
ond Gas Well Completions. 

8. Statistical Aspects in Analyzing the 
Fuel Diet and Operating Characteristics 
of Light Water Reactors. 

C. Public Comments. 

D. Topics for Future Meetings: 

The meeting is open to the public. Any 
member of the public may file a written 
statement with the EIA for forwarding to 
the Committee, either before or after the 
meeting. Members of the public who 
wish to make oral statements pertaining 
to agenda items should inform Ms. 
Kathleen Repass Weigh EIA Committee 
Liaison. (202) 252-6463. or Dr. Fred C. 
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Leone. Executive Director of the 
American Statistical Association. (202) 
393-3253, at least five days prior to the 
meeting and reasonable provisions will 
be made to include their presentations 
on the agenda. Subsequent to approval 
by the Committee, minutes of an 
executive summary of the meeting will 
be available for public review and 
copying at the Office of Planning and 
Resources, El-32. EIA, 1000 
Independence Avenue, SW., Room 2H- 
055, Washington. D.C 20585. (202) 252- 
64GQ. between the hours of 8:00 a.m. and 
4:30 p.m. t Monday through Friday. 

burned at Washington, D.C. on September 
29. 1983. 

|. Erich Everod, 

Administrator; Energy Information 
A dm:nistration. 

)KK tVoc SS-Z7 44* FtWd tt-tt-Ck MS mi) 

BJUIMG COOC MV0-O1U 


National Petroleum Council; 

Committee on Petroleum Inventories 
and Storage Capacity; Meeting 

Notice is hereby given that the 
Committee on Petroleum Inventories 
and Storage Capacity of the National 
Petroleum Council will meet in October. 
The National Petroleum Council was 
established pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. 92-463, 88 Stat. 770). to provide 
Advice, information, and 
recommendations to The Secretary of 
Energy on matters relating to oil and 
natural gas or the oil and gas industries. 
The Committee on Petroleum 
Inventories and Storage Capacity will 
study and update the analysis of 
minimum operating levels as well as 
update the estimates of total storage 
capacity available for use. 

The Committee will hold its meeting 
on Thursday. October 20,1983, starting 
at 10:00 a.m.. in the Monticello Suite of 
the |efferson Hotel, 1200 Sixteenth 
Street. N.W., Washington. D.C. 

The tentative agenda for the 
Committee meeting follows: 

1. Review the draft report on 
Petroleum Inventories Storage 
Capacity—An Interim Report. 

2. Review the progress of the 
Secondary and Tertiary Storage Task 
Croup. 

3. Review the schedule for completion 
of the Committee’s assignment. 

4. Discuss any other matters pertinent 
to the overall assignment from The 
Secretary. 

The meeting is open to the public. The 
Chairman of the Committee is 
empowered to conduct the meeting in a 
fashion thot will, in his judgment, 
facilitate the orderly conduct of 


business. Any member of the public who 
wishes to file a written statement with 
the Committee will be permitted to do 
so, either before or after the meeting. 
Members of the public who wish to 
make oral statements should contact 
Jimmie L Petersen. Office of Oil and 
Gas. Energy Information Administration, 
Forrestal Building—Room 2H-058. 
Washington. D.C.. 202/252-6401, prior to 
the meeting and reasonable provision 
will be made for their appearance on the 
agenda. Less than 15 days notice is 
being given for the meeting due to the 
need for immediate advice and 
recommendations concerning the 
content of the study which will be used 
in Energy Information Administration 
publications beginning in January 1984. 

A transcript of the meeting will be 
available for public review and copying 
approximately 30 days following the 
meeting at the Freedom of Information 
Public Reading Room. Room IE-190, 
Department of Energy'. Forrestal 
Building. 1000 Independence Avenue, 

S.W.. Washington. D.C., between the 
hours of 8:00 a.m. and 4:00 p.m.. Monday 
through Friday except Federal holidays. 

Issued at Washington. D.C. on October 5. 
1983. 

Albert H. Linden, Jr., 

Deputy Administrator, Energy Information 
Administration . 

(FR Doc. KV-ZTO5 PH»d 10-11-4* ami 

BILLING COOC MSO-01-y 


Office of Assistant Secretary for 
International Affairs 

Peaceful Uses of Atomic Energy; 
Proposed Subsequent Arrangements; 
International Atomic Energy Agency 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2100) notice is hereby given of 
proposed “subsequent arrangements" 
under the Additional Agreement for 
Cooperation Between the Government 
of the United States of America and the 
European Atomic Energy Community 
(EURATOM) Concerning Peaceful Uses 
of Atomic Energy, sb amended, the 
Agreement for Cooperation Between the 
Government of the United States of 
America and the International Atomic 
Energy Agency (IAEA) Concerning 
Peaceful Uses of Atomic Energy, as 
amended, the Agreement for 
Cooperation Between the Government 
of the United States of America and the 
Government of Japan Concerning Civil 
Uses of Atomic Energy, as amended, the 
Agreement for Cooperation Between the 
Government of the United States of 
America and the Government of Finland 
Concerning Civil Uses of Atomic Energy. 


the Agreement for Cooperation Between 
the Government of the United States of 
America and the Government of Sweden 
Concerning Civil Uses of Atomic Energy, 
as amended, and as authorized by the 
Taiwan Relations Act of 1979 (Pub. L 
96-8). 

The subsequent arrangements to be 
carried out under the above mentioned 
agreements and authority involve 
approval for the supply of the following 
materials: 

Contract Number WC-EU-249. to 
Franco-Beige de Fabrication de 
Combustibles. Dessel. Belgium, 105.7 
grams of uranium enriched to 4.3 percent 
in U-235,10 grams of uranium enriched 
to 1.5 percent in U-235, amd 5 grams of 
uranium enriched to 2.0 percent in U- 
235. 

Contract Number WC-EU-250. to 
Franco-Beige de Fabrication de 
Combustibles, France, 105.7 grams of 
uranium enriched to 4.3 percent in U- 
235,10 grams of uranium enriched to 1.5 
percent in U-235. and 5 grams of 
uranium enriched to 2.0 percent in U- 
235. 

Contract Number W'C-EU-251. to 
AGIP Nucleare S.P.A.. Bolgna. Italy. 

105.7 grains of uranium enriched to 4.3 
percent in U-235.10 grams of uranium 
enriched to 1.5 percent in U-235. and 5 
grams of uranium enriched to 2.0 percent 
in U-235. 

Contract Number WC-EU-252, to 
Centre D’Etude de L’Energic Nucleate. 
Mol. Belgium, 105.7 grams of uranium 
enriched to 4.3 percent in U-235.10 
grams of uranium enriched to 1.5 percent 
in U-235, and 5 grams of uranium 
enriched to 2.0 percent in U-235. 

Contract Number WC-EU-253. to 
Fabbricazioni Nucleari S.P.A^ 
Allessandria. Italy. 105.7 grams of 
uranium enriched to 4.3 percent in U- 
235. 

Contract Number WC-EU-254. to 
CEN/SACLAY, France. 2 grams of 
uranium enriched to 1.5 percent in U- 
235, and 1 gram of uranium enriched to 
2.0 percent in U-235. 

Contract Number WC-EU-255, to 
CEA/CEN/GRENOBLE, France. 105.7 
grams of uranium to 4.3 percent in U-235. 
10 grams of uranium enriched to 1.5 
percent in U-235, and 5 grams of 
uranium enriched to 2.0 percent in U- 
235. 

Contract Number WC-EU-256, to 
Societe Comurhex. Pierrclatte. France, 
105.7 grams of uranium enriched to 4.3 
percent in U-235.10 grams of uranium 
enriched to 1.5 percent in U-235. and 5 
grams of uranium enriched to 2.0 percent 
in U-235. 

Contract Number WC-EU-257. to 
Alpha-Chemie und-Metallurgie Cmbh., 
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Hanau. the Federal Republic of 
Germany, 105.7 grams of uranium 
enriched to 4.3 percent in U-235.10 
grams of uranium enriched to 1.5 percent 
in U-235, and 5 grams of uranium 
enriched to 2.0 percent in U-235. 

Contract Number WC-EU-258, to 
Kenforschungsanlage Juelich Cmbh. the 
Federal Republic of Germany, 10 grams 
of uranium enriched to 1.5 percent in U- 
235, and 5 grams of uranium enriched to 
2.0 percent in U-235. 

Contract Number WC-EU-259. to 
Bundcsanstalt Fuer Matcrialpruefung, 
Berlin, the Federal Republic of Germany, 

105.7 grams of uranium enriched to 4.3 
percent in U-235. 

Contract Number WG-EU-260, to the 
Atomic Weapons Research 
Establishment, the United Kingdom, 2 
grams of uranium enriched to 1.5 percent 
in U-235. and 1 gram of uranium 
enriched to 2.0 percent in U-235. 

Contract Number WC-EU-261, to the 
Springfield Works, the United Kingdom, 
211.4 grams of uranium enriched to 4.3% 
in U-235. and 10 grams of uranium 
enriched to 1.5% in U-235. and 5grams 
of uranium enriched to 2.0% in U-235. 

Contract Number WC-EU-282, to 
Belgonucleaire. Dessel. Belgium, 105.7 
grams of uranium enriched to 4.3% in U- 
235. 

Contract Number WC-EU-283, to the 
Netherlands Energy Research 
Foundation, Petten, the Netherlands, 

105.7 grams of uranium enriched to 4.3% 
in U-235, 20 grams of uranium enriched 
to 1.5% in U-235, and 10 grams of 
uranium enriched to 2.0% in U-235. 

Contract Number WC-LA-132 to the 
International Atomic Energy Agency, 
Vienna, Austria. 105,7 grams of uranium 
enriched to 4.3% in U-235.10 grams of 
uranium enriched to 1.5% in U-235. and 5 
grams of uranium enriched to 2.0% in U- 
235. 

Contract Number WC-JA-44. to Japan 
Nuclear Fuel, Co., Ltd., Japan, 105.7 
grams of uranium enriched to 4.3% in U- 
235. 

Contract Number W f C-JA-45, to the 
Power Reactor and Nuclear Fuel 
Development Corp., Japan. 105.7 grams 
of uranium enriched to 4.3% in U-235. 20 
grams of uranium enriched to 1.5% in U- 
235, and 10 grams of uranium enriched 
to 2.0% in U-235. 

Contract Number WOJA-48, to the 
Safeguards Analytical Laboratory. 
Nuclear Material Control Center, Japan. 

105.7 grams of uranium enriched to 4.3% 
in U-235,10 grams of uranium enriched 
to 1,5% in U-235. and 5 grams of uranium 
enriched to 2.0% in U-235. 

Contract Number WC-JA-47, to the 
Mitsubishi Nuclear Fuel Co., Ltd., Japan, 

105.7 grams of uranium enriched to 4.3% 
in U-235.10 grams of uranium enriched 


to 1.5% in U-235, and 5 grams of uranium 
enriched to 2.0% in U-235. 

Contract Number WC-FI-12, to the 
University of Helsinki, Department of 
Radiochemistry, Finland. 105.7 grams of 
uranium enriched to 4.3% in U-235,10 
grams of uranium enriched to 1.5% in U- 
235. and 5 grams of uranium enriched to 
2.0% in U-235. 

Contract Number WC-SW-7, to 
ASEA-ATOM, Sweden. 105.7 grams of 
umaium enriched to 4.3% in U-235.10 
grams of uranium enriched to 1.5% in U- 
235. and 5 grams of uranium enriched to 
2.0% in U-235. 

Contract Number WC-CI-9, to the 
Institute of Nuclear Energy Research, 
Taiwan, 105.7 grams of uranium 
enriched to 4.3% in U-235. 20 grams of 
uranium enriched to 1.5% in U-235. and 
10 grams of uranium enriched to 2.0% in 
U-235. 

The above materials are to be utilized 
in the Safeguards Analytical Laboratory 
Evaluation (SALE) Program. This 
program is designed to evaluate the 
capability of participating laboratories 
to analyse materials to be safeguarded 
in the nuclear fuel cycle, and to provide 
means by which measurement 
capability may be enhanced through the 
interchange of measurement technology. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that the 
furnishing of these nuclear materials 
will not be inimical to the common 
defense and security. 

These subsequent arrangements will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For the Department of Energy. 

Dated: October 5,1963. 

George j Bradley, Jr., 

Principal Deputy Assistant Secretary for 
International A /fairs . 

(Fit Doe. 43-27914 PlUd 10-11-43, MS *m| 

8IUJWQ COOC M50-01-41 


Federal Energy Regulatory 
Commission 

(Docket No. ER83-765-000J 
Carolina Power & Light Co.; Filing 

October B. 1983. 

Take notice that Carolina Power & 
Light Company (CP&L) filed on 
September 26.1983. revised rates for its 
coustomers that would produce a two- 
step rate increase. CP&L has also 
tendered for filing Revised Sheet Nos. 5- 
8A to its FPC Electric Tariff. First 
Revised Volume No. I, containing 
revised rates and charges applicable to 
CP&L's three municipal, one private 


distribution utility, 18 rural electric 
cooperatives, and one partial 
requirements sales-for-resale customers. 
The revised rates for the Phase I 
increase are contained in proposed 
Resale Service Schedules RS83-2, and 
RS83-3 applicable to CP&L’s electric 
cooperative customers, municipal and 
private distribution utility customers, 
and partial requirements customers, 
respectively. The revised rates for the 
Phase II rate increase are contained in 
proposed Resale Service Schedules 
RS83-1A. RS83-2A. and RS83-3A for 
CP&L’s cooperative, municipal and 
private, and partial requirements 
customers, respectively. Accompanying 
resale fuel adjustment Rider No. 83A is 
applicable to all rate schedules. CP&L 
proposes to place the revised tariff 
sheets for Phase I of the increase into 
effect as of November 28,1983, and the 
revised tariff sheets for Phase II of the 
increase into effect as of November 27, 
1983. The revised rates and charges for 
Phase I would increase revenues from 
jurisdictional sales by $19,000,000. if the 
rates were in effect for all of the 12- 
month period ending December 31,1984. 
The revised rates and charges for Phase 
U would increase revenues and 
additional $11,711,167 during the same 
period, for a total revenue increase from 
the two phases of $30,711,167. 

CP&L states that, under the rates 
currently In effect, it expects to realize a 
rate of return on equity during Period II 
(calendar year 1984) from service to its 
electric cooperative resale customers of 
8.3%, from its municipals and private 
utility resale customers of 7.3%. and 
from the partial requirements customer 
of 6.2%. These rates of return on 
common equity are lower than the 
Company’s cost rate for both long-term 
debt and preferred stock, and are clearly 
inadequate to compensate the common 
stockholder. 

Copies of the filing have been served 
upon CP&L’s jurisdictional resale 
customers and the State Commissions of 
North Carolina and South Carolina. 

Any person desiring to be heard or to 
protest said filing should File a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington. 
D.C. 20428, in accordance with Rule 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211. 
385.214). All such motions or protests 
should be filed on or before October 19. 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must File a motion to 
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intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 0-27711 Pi 1+4 10-11-45 8-45 +m) 

BlUJNO COOC €717-01-41 


[Docket No. ER83-784-0001 

Cleveland Electric Illuminating C 04 

Filing 

October ft. 1983. 

Take notice that on September 23. 

1983, Cleveland Electric Illuminating 
Company (CEI) tendered for filing an 
executed Service Agreement and 
Exhibits A and B thereto, providing for 
transmission by CEI of approximately 15 
MW of power from the 345 kv 
interconnection point on CETs funiper- 
Canton Line with the Ohio Power 
Company to the City of Cleveland, Ohio 
(City) in accordance with the terms and 
conditions of CEl's FERC Transmission 
Service Tariff. 

CEI proposes an effective date of 
September 1,1983, and therefore 
requests waiver of the Commission's 
notice requirements. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.E. Washington, 

D C. 20428 in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before October 19, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

IVR rx>c 0-27712 Filed to U- 4 ». 445 u»| 

BH-UNO COOC €717-01-41 


(Docket No. TA83-2-21-006 (PGA83-4*, 
IPR83-2. AP83-2)) 

Columbia Gaa Transmission Corp.; 
Proposed Changes In FERC Gas Tariff 

October 6.1963. 

Take notice that Columbia Gas 
Transmission Corporation (Columbia) 
on September 27.1983. tendered for 
filing the following proposed changes to 
its FERC Gas Tariff, Original Volume 
No. 1, to be effective on September 1, 


1983: Ninetieth Revised Sheet No. 16, 
Substitute Second Revised Sheet Nos. 
16B through 18D. Substitute Thirtieth 
Revised Sheet No. 64. 

Columbian states that the foregoing 
tariff sheets are being filed in 
compliance with Ordering Paragraph 
(B)(3) of the Commission's Order issued 
August 31.1983, directing Columbia to 
file revised tariff sheets to reflect any 
downward revisions to its pipeline 
supplier rates tracked in its original 
filing of July 29.1983. The foregoing 
revision results in: (1) A revised 
Purchased Gas Cost Applicable to Sales 
Rate Schedules in the amount of 
$3 044,858. which is $30,209,080 less than 
that filed on July 29,1983, and (2) a 
revised Purchased Gas Surcharge 
Applicable to Rate Schedule SGES in 
the amount of $1,359,509. which is $45. 
395 less than that of filed on July 29, 
1983. 

Copies of the filing were served upon 
Columbia'9 jurisdictional customers and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. Union 
Center Plaza Building, 825 North Capitol 
Street. N.Em Washington. D.C. 20426. in 
accordance with the Rules 211 and 214 
or the Commission's Rules of Practice 
and Procedure. All such motions or 
protests should be filed on or before 
October 14.1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of Columbia's filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

pit Doc. B5-277U Ftt+d UM1-45 44) «f»] 

BILLING COOC €717-01-41 


(Docket No. CT83-23-000) 

Columbia Gaa Transmission Corp. 
Proposed Changes In FERC Gas Tariff 

October ft, 1983. 

Take notice that on September 26. 
1983. Columbia Gas Transmission 
Corporation (Columbia) tendered for 
filing the following proposed changes in 
its FERC Gas Tariff, to be effective 
November 1.1983: 

Original Volume Na 1 

Title Page: 

Sixth Revised Sheet No. 2 
Ninth Revised Sheet No. 3 
Thirteenth Revised Sheet No. 4 
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Thirteenth Revised Sheet No. S 
Sixteenth Revised Sheet No. 5A 
Fifteenth Revised Sheet No. 5B 
Thirteenth Revised Sheet No. 5C 
Fourteenth Revised Sheet No. 5D 
First Revised Sheet No. 5E 

Original Mo. 2 

Title Page: 

Sixth Revised Sheet No. 1 
Ninth Revised Sheet No. 2 
Thirteenth Revised Sheet No. 3 
Thirteenth Revised Sheet No. 4 
Sixteenth Revised Sheet No. 4A 
Fifteenth Revised Sheet No. 4B 
Thirteenth Revised Sheet No. 4C 
Fourteenth Revised Sheet No. 4D 
First Revised Sheet No. 4E 

Columbia states that these proposed 
revisions are being filed to provide for a 
name change on its Title Pages and to 
revise the Table of Contents tariff sheets 
to reflect an up-to-date listing of the 
Special Rate Schedules currently on file 
with the Federal Energy Regulatory 
Commission. 

Copies of this filing were served upon 
each of Columbia's jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said application should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
Union Center Plaza Building, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. In accordance with Rule 211 or 
214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before October 21,1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Ptumh. 

Secretary. 

[FR Doc 45-27714 Filed 10-11-45.445 *m| 

SILLING COOC €717-01-41 


(Docket No. ER63-761-000) 

Florida Power & Light Co.; FiHng 

October ft. 1983. 

Take notice that on September 23, 
1983. Florida Power & Light Company 
(FPL) tendered for filing a document 
entitled "Amendment Number One to 
Contract for Interchange Service 
Between FPL and Tampa Electric 
Company" (TECO). 

FPL states that under the Amendment 
FPL and TECO have modified their 
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existing 230 kV interconnection facilities 
between TECO’s Big Bend Substation 
and FPL's Manatee Substation, which 
increased the inter-system power 
transfer capability of the 
interconnection facilities. FPL further 
states that the proposed amendment will 
have no effect on sales, services or 
revenues. 

FPL requests an effective date of June 
21.1983, and therefore request waiver of 
the Commission's notice requirements. 

Copies of the filing were served upon 
TF.CO. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capita] Street, NE.. Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before October 19, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary . 

(!*R Doc O-mj Filed 10-11-43.045 em| 

RULING COOC 6717-01*11 


(Docket No. ER83-762-000J 

Iowa—Illinois Gas and Electric Co.; 
Filing 

October 0,1983. 

Take notice that on September 23. 

1983, lowa-Ulinois Gas And Electric 
Company (Iowa-lllinois) tendered for 
filing an Interconnection Agreement 
(Agreement) with Iowa Power and Light 
Company. (Iowa Power) dated June 13, 
1983, with schedules reflecting facilities 
and points of connection, metering, 
facilities furnished one party for the 
other (to which separate facilities 
schedules may be appended), and 
transmission service schedules (to 
which separate transmission service 
schedules may be appended). 

lowa-Ulinois states that the 
Agreement is proposed effective as of its 
execution date. Included as an 
addendum to the facilities service 
schedules is Facilities Schedule No. 1 
dated June 13,1983. proposed effective 
as of its execution date, perpetuating 
under current circumstances an existing 
facilities arrangement. Included 09 an 
addendum to the transmission service 


schedule is Transmission Service 
Schedule No. 1, dated June 13.1983, 
proposed effective on July 1,1983. 
Waiver of the Commission's notice 
requirements has been requested by the 
parties accordingly. 

lowa-Ulinois further states that the 
Agreement and its service schedules do 
not provide for power and energy 
transactions, but that the Agreement 
provides a useful vehicle for the 
perpetuation of facilities arrangements 
and additional facilities and 
transmission arrangements as may be 
mutually agreeable. 

Copies of the filing were mailed to 
Iowa Power, the Iowa State Commerce 
Commission, and the Illinois Commerce 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington, 
D.C. 20428, In accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before October 19. 
1983. Protests will be considered by the 
Commission In determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FF Doc 65-27716 Filed 10-11-AX 645 *m] 

89U.INO COO€ 6717-01-41 


(Docket No. CP83-500-000 J 
K N Energy, Inc.; Application 

October 0,1983. 

Take notice that on September 8,1983, 
K N Energy. Inc. (K N). P.O. Box 15265, 
Lakewood. Colorado 80215. filed in 
Docket No. CP83-500-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the transportation and exchange of 
natural gas with Northern Natural Cas 
Company, a Division of InterNorth, Inc. 
(Northern), pursuant to the terms of a 
gas exchange agreement (agreement) 
dated October 19,1979, as amended, all 
88 more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

It is stated that K N and Northern 
each own and operate natural gas 
gathering systems in Roger Mills 
County. Oklahoma. In order for K N and 


Northern to obtain their respective 
shares of gas from wells in this area and 
in order to avoid the unnecessary and 
expensive duplication of facilities, K N 
and Northern entered into an agreement 
dated October 19,1979, as amended 
June 30,1981, which provides for 
Northern to deliver certain volumes of 
gas to K N in Roger Mills County and for 
K N to deliver certain volumes of gas to 
Northern in Roger Mills County, it is 
further stated. K N states that equal 
volumes of gas, on a thermally 
equivalent basis, are to be exchanged 
and that no transportation fees are to be 
charged to either party. It is also 
asserted that K N and Northern have 
agreed to utilize existing 
interconnections between their facilities 
in Kearny County, Kansas, and Seward 
County, Kansas, for balancing purposes. 
Exchanges have occurred only within 
the field gathering system, it is further 
asserted. K N avers that Commission 
authorization is required in order to 
utilize the balancing points. 

K N proposes 

(1) To use the balancing points; 

(2) To take delivery of Northern's gas 
pursuant to the terms of the 
agreement and to transport the 
volumes of Northern's gas to the 
existing interconnection between 

K N and Northern in Seward County; 
and 

(3) To add and delete wells or other 
delivery and balancing points ns 
required from time to time and to 
report such additions and deletions, 
annually on or before January 31 of 
each year. 

It is further stated that no new 
facilities would be required. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
27,1983, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C 20428, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the tuthority contained in and subject to 
jurisdiction conferred upon the Federal 
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Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing i9 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for K N to appear or be 
represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

it* Doc 0-27717 Fifed 10-11-4& Ii45 am) 

WLUNO COOC 6717-01-41 


! Docket Nos. RP80-I07-015, et el.) 

Natural Gas Pipe Line Company of 
America, et al.; Filing of Pipeline 
Refund Reports and Refund Plans 

October e, m 

Take notice that the pipelines listed in 
the Appendix hereto have submitted to 
the Commission for filing proposed 
refund reports or refund plans. The date 
of filing, docket number, and type of 
filing are also shown on the Appendix. 

Any person wishing to do so may 
submit comments in writing concerning 
the subject refund reports and plans. All 
such comments should be filed with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington. D.C. 20426. on or before 
October 18,1983. Copies of the 
respective filings are on file with the 


Commission and available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 


Appenoix 


date 

Company 

Docket No 

% 

4/4/53 ... 

Neturet Gee Pipe 

Une Company of 
America 

RP60-107-015 

Report 

6/16/63 

Ee* Tennessee 
Nature! Get 
Compeny 

RP76-65-017_ 

Report 

8/20/63 

Coneofcfeted Gaa 

Supply Corporation 

RP8O-61-0I5 — 

Report 

9/31/63 

Columbia Get 
Tranemeeon 
Corporation. 

RP61-63-008 
end RP62- 
1213-007 

Report 

6/22/63 . 

Pipekne Company. 

G-19063-000 

Report 

6/23/63 

National Fuel Gee 
Supply Corporation 

RP80-135-031 

Report 

9/29/43 

Unted Gaa Pipe Une 
Company 

RP78-46-021 - 

Report 


|H* Dot. 16-2771 (J FUed 1 (MI-63 fc4* un] 
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(Docket No. ST83-574] 

Natural Gas Pipeline Co. of America; 
Self-Implementing Transactions 

October 8.1983. 

Take notice that the following 
transactions have been reported to the 
Commission as being implemented 
pursuant to Part 284 of the Commission's 
Regulations and Sections 311 and 312 of 
the Natural Gas Policy Act of 1978 
(NGPA). The "Recipient" column in the 
following table indicates the entity 
receiving or purchasing the natural gas 
in each transaction. 

The "Part 284 Subpart" column in the 
following table indicates the type of 
transaction. A "B" indicates 
transportation by an interstate pipeline 
pursuant to 9 284.102 of the 
Commission's Regulations. 

A "C" indicates transportation by an 
intrastate pipeline pursuant to $ 284.122 


of the Commission's Regulations. In 
those cases where Commission approval 
of a transportation rate is sought 
pursuant to 9 284.123(b)(2), the table 
lists the proposed rate and expiration 
date for the 150-day period for staff 
action. Any person seeking to 
participate in the proceeding to approve 
a rate listed in the table should file a 
petition to intervene with the Secretary 
of the Commission. 

A "D" indicates a sale by an 
interstate pipeline pursuant to 9 284.142 
of the Commission's Regulations and 
Section 311(b) of the NGPA. Any 
interested person may file a complaint 
concerning such sales pursuant to 
9 284.147(d) of the Commission's 
Regulations. 

A "E" indicates an assignment by an 
intrastate pipeline pursuant to 9 284.163 
of the Commission's Regulations and 
Section 312 of the NGPA. 

An *'F* indicates a fuel oil 
displacement transaction implemented 
pursuant to § 284.202 of the 
Commission's Regulations. Any 
interested persons may file a complaint 
concerning such transaction pursuant to 
Section 284.205(d) of the Commission's 
Regulations. 

A "G" indicates transportation by an 
interstate pipeline on behalf of another 
interstate pipeline pursuant to a blanket 
certificate issued under 9 284.221 of the 
Commission's Regulations. 

A "G (HT)" or "G (HS)*' indicates 
transportation, sales or assignments by 
a Hinshaw Pipeline pursuant to a 
blanket certificate issued under 
§ 284 222 of the Commission’s 
Regulations. 

Kenneth F. Plumb. 

Secretary. 


ST63-574 
ST83-575 
ST63-571 
STW-577 
STUNTS 
ST83-576 
STW-560 
ST83-561 
STW-503 
ST53-5W 
ST&3-504 

ST83-555 
ST 03-506 

ST53-587 

STK3-568 

ST63-506 
ST83-540 
ST83-501 
ST63-593 
ST53-503 
ST 63-$04 


Docket No ' and Trenaporter/Seaer 


Natural Gee Pipe** Co of Amahce _ 

Tennessee Gat Pipe** C© _ 

Tenneneo Gat Pipeline Go ___ 

Taoettaa Gat Ptpatna Co _ ... 

T imvkhin Gat Ptpefcne Co _ 

National Ft** Gat Supply Corp _ _ 

National Fuat Gat Supply Corp ..._ 

National Fuel Gat Supply Corp __ 

CckjmtMn Gi* Tranamaaon Co . 

Cckmtm Golf Trammuaion Co. . 

Gaa Company of Nee Mauco -. 

Transcontinental Gaa Pipe Una Corp 
Transcontinental Gat Pip# Una Corp .... 
Transcontinental Gas Pipe Lme Corp _ 

Transcontinental Gaa Pipe Une Corp _ 

Transcontinental Gaa Pipe Une Corp 
Traneconbnental Gee Pipe Une Corp _... 
Transcontinental Gat Pipe Line Corp _ 
Transcontinental Gaa Pipe Un« Corp 

Transcontinental Gaa Pipe Une Corp _ 

Ur*ad Gat Pip# Un# Co_. . 


Recipient 

11 

Pert 264 
Subpart 

Expra- 

non 

dele* 

Transport* 
ton Rate 
(t >'MM8tu) 

Bndpekne Gee Diatrtxibon Co.. 

2283SS3SS3SS8S3333SSS 

i 



Creole Gee Pipeline Co— . 

a. 




a 



Cajun Gey co 

A 



Creole Gaa Pipekne Co .. 

B 



Kaufmen's Bakery, fenc—. - 




Edeon mtemoHonel. Inc . .. 

. 

6. . 



Koppera Company Inc . . _ 

F . 




B 



Bndgekne Get Oetrbueon Co. . 

a 



El Paso Get Transportation Co 

G*HT) 



ConedKlated Edison Co ... 

8 .. 



Lynchburg Gaa Go ~ .. ... ... 

B . ... 



Caroline Ppefare Co. 

II 



Eastern Snore Natural Get Co 

G 



Long Island Lighting Co 

B 



Washington Gaa Ugh* Co . 

B 



Consolidated Eckwn c© 

B 



Carolina Pipakno Co. . 

B 



Pubkc Service Electric 6 Gee Co. . —_____ 

B 



Ptonda Gee Trananaeaion Co 

G .- 
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DocMt No.' and Tranapoder/$e6ar 

Radpom 

Oste 

Nad 

Part 284 
Suopan 

Exprt- 
■on 
data • 

Tranaporia 
■on Rate 

ST03-595 tmntMM Gaa Fipefane Co- .. 

Como&teted Ednon Co 

6/5783 

B 



S783-698 Tennessee Gas Plpeirw Cq . ... 

Long Island Ughlng Co. _ 

8/5/83 
8/5/83 
8/6/93 
8/6/83 
8/10/63 
8. ; j/83 
8/10/83 
8/11/83 
8/11/83 
8/11/83 
8/11/83 
8/11/83 
8/13/83 
8/12/83 
8/12/83 
8/12/83 
8/12/83 
8/12/83 
8/12/83 
8/12/63 
8/12/83 
8/12/83 
8/12/83 
8/12/83 
8/12/83 
8/15/83 
8/15/83 
8/18/83 
8/15/83 
8/15/83 
8/to/83 
8/t5/83 
8/16/83 
8/18/83 
8/16/83 
6/17/83 
8/17/83 
6/T0/83 
8/19/83 
8/19/83 
6/19/83 
8/22/83 
6/22/83 
8/22/83 
8/24/83 
8/24/B3 
8/24/63 
8/24/83 
8/24/63 
8/24/83 
8/24/83 
6/24/83 
8/25/83 
8/25/83 
8/25/83 
0/25/93 
8/25/83 
8/28/83 
8/28/83 
6/28/83 
8/28/83 
8/28/83 
8/28/83 
8/28/83 
6/29/83 
8/29/83 
8/30/83 
8/30/83 
8/30/83 
8/31/83 
8/31/83 
8/31/83 

g 



Tennessee Gaa PlpeaneCo... ... 

P\r*c Srfy'of Ptctnc 8 Gaa Co. , 

3 



ST63-598 CoUmbra GtSf Trsnem^wnn C^- T 

Ootf* Gaa Ppatna Corp. 

9 



ST83-S99 C.mnbn'n' pype-Lne Carp 

Cobol Corporation.. .. „ . . 

E 

1/5/83 

80.00 

ST«3-<KK) Natural Gaa Pipeline Go. ol America . 

Norffwraat CanOal PpaSna Co _ . 

G 

ST83-6C1 Natural Gas Ptovlme Co. of Amend _ _ 

Northeost Canlral Ptpatew Co 

n 



ST83-60? Tennessee Gas Ptpetne Co . .. .. 

Laural Fual Co... 

g 



S f 83-603 East Tamasaaa Natural Gaa Go 

Trrrrti aa Gas hptea Co 

G 



ST8J-604 hail Tanoaaaaa Nett m fU. ft* 

Taenatiot Gaa Piptea Co 

G 



ST 83-605 Superior 0*Wye P<**ne Co_ .. ... . 

Taras Eastern Trantmiaaajn Corp 

G 


• Tmm * 

ST83-606 Northern Natural Gaa CO... 


g 



STW-607 Natural Gaa P«**r» Co Oi Anonca 

BrtdgaAna Gas DtetHbufcon Co .. 

g 


• U 11 .... « 

STM^-3? Natural Gas Ptpeine Co ol Amance . . 

Umtad Stale* Steal Corp 

r 



ST83-609 Tennessee Gaa Ptpeine Co .... 

United States Steal Corp 

a 



ST33-610 MGTC. Inc 

MtGC . ... _ 

c 



ST83-611 Orated Gas Pipe Una Go ... 

Energy Gathering, Inc .. 

B 



ST& 3-612 Nsvonel Full Gas Supply Corp _ . .. 

StacKpote Cartion Ccrp.. 

f 




Eastern Shore Natural Gaa Co 

a 



ST83“6!4 Transcontinental Gaa Pipe Una Corp ... .. 


R 



ST83-6t5 rraraoonOnonlal Gaa P%» Una Corp . 


R 



ST83-8T6 Transcontinental Gaa fkpa Una Cop. . _...._ 

Bndgotas Gaa Ctelrouaon Co. . .... 

B 



ST63-817 Tranteonlinari'a) Gas Pipe Una Corp . 

Taras Eastern Tranarnasasn Co... 

G 



ST89-61B Transcontinental Gaa Pipe Una Corp. ___ 


R 




Washington Gaa Ught Co ~. . 

R 



S193-620 Arkansas Western Gaa Co ... . ... 


p 

1/9/83 

20-23 

STS3621 National Fusl Gaa Supply Corp. 

Aroo Carbon Division oi Boc Inc 

p 

S7B3-622 Tirtnacordnantal Gaa Ftp* Una Corp .. . 

Wsshingt’Tn Gaa Light Co .. 

B . 



ST83-623 Transcorartenlai Gaa Pipe Una Corp . _ 

Eastern Shore Natural Gaa Co 

G 



ST83-674 TransconteienCaf Gaa Pipe Una Corp .... 

Laural Fuel Co __ 

R 



ST83-625 Tritnacontnontai Gaa Pipe Lino Cen> . 

Doanarva Power and UgN Co -.. 

0 



STB3-626 Tmnaconanantal Gaa Plpo One Corp-... 

Producer 4 # Gas Co . .... 

B 



ST83-627 Producer's Gas Co - 

Fionda Gas Tranamateon Corp. 

c 

1/12/84 

2300 

ST 83-628 Nuturv Gaa PtpoAno Co. Of Amanca .-. - 

People Natural Gas Co 

B 

ST83-629 Orated Gaa Pipe Uno Co. - 


n 



ST83-630 Tennessee Gas Ptpsrtno Cb _ 

Gdhdi Gas Corp 

B 



STB3-631 El Paso Natmaf Gaa oo. .. _ 

El Paso Gas T ramp mg ion Co — 

R 



ST83-632 East Tennessee NafcriiJ Gas CO ... -.. 

Tsnnassaa Gaa Ptpafena Co 

r. 



ST63-633 Nortfiam Natural Gaa Co__ _ 


B 



ST83-634 Producers Gae Co . 

Washington Gaa Ught Co 

p 



S r 83-636 Do*N Gaa Pipeer* Corp __ . 

United Gas Ppe Urw Co .... 

c 



5T63-638 El Paso N**uraJ Gas Co . . 

Paopte Na rural Gaa Co . - 

R 



ST83-637 Northern Natural Gaa Co. - .... .... 

Endaavoo 08 and Gaa Co 

B 



S T 83-838 Northam Natural Gas Co.... 

People Natural Gaa Co .. 

B 



ST83-838 Northwest Central Pvcfeie Corp. . 

Natural Gaa Hpetew Co oi Amattea 

G 



ST63-640 Patman** Eastern P*» Lno Co. ... 

Energy Gathering. Inc . . 

B 



ST83-881 Panharvfte Eastern ^pa Lno Co . . 

Mnsaa PrMeer 6 Iqtti CO 

B 



ST63-64? ParOamSo Eastern Pips Lata CO- 

Kansas Power 6 Ught Co..- 

R 



ST63-643 Tarmsese# Gas Ptpetn# Co .. 

TnnamnaufSal Gak P^pa 1 rfte Corp 

G 



STB3-6A4 Tonnoaaao Gaa Ptpotoa Co. 

TwwmnteMSpi Gas Fspa Una Corp 

G 



ST83-645 Houston Ppa Law Co. . 

itmsd Gaa Pipe Ua Co 

C 



S 783-646 Osan Pp* Una Co. 

El Paso Natural Gaa Co —... 

C _ 



ST83-646 TranaoonftnanW Gaa Pipa Una Corp. 

PennayNaraa Gaa and Water Co . 

South Jersey Gaa Co 

B 

B 



ST83-648 Vatoro TranamMuon Co . .. . .. . 

El Paso Natural Gaa Co _ ._ . 

c 



ST 83-650 SouCwm Natural Gaa Co . - „ 

Florida flfs Irvemtswon Co 

G ... - 



ST83-661 SouVwm NaCurai Gaa Co . .. 

Natural Gas Ppstnt Co o1 America 

G 



ST83-6W Tana Eaatam TranamiasKW Corp . . 

Pawn Fuel Gaa, lac— — _ 

B 



ST 83-883 Mcfii^an WVaoonpn F\pa Una Co . .. 

Teat Eastern Transmission Corp 

f\ . _ 



ST83654 UcMgan Wacorwn P^a Una Co. . . 


G - 



ST83-655 UoNoan Wnconan P^a Lno Co .. . 

Ited Louaisrw Gas Co 

n , 



ST83-656 Ucfrgan WWconan P*» Lrta Co ... ... 


B 



ST83657 Uchrgan WSaconan Pipa Lma co . 

DalN Gaa Apters Corp. 

B.... .. 



ST83-658 lOohyan Wiaconan Ppa Una Co _ . . 

Producer's Gat Qa _ 

8 



ST 83-65 9 Harry C Boggs Natural Gaa Co ... 

Caiunte Gee T ranfWMUwoo Corp 

r 



ST 83-660 Sugar Bowl Gaa Carp . . .. .. 

Fionda Gaa Trawmaon Co 

Q 



ST83 661 Southern Natural Gaa Co . ... 


R 



ST83683 OMahoma Nasm Gaa Co . 

Northern Natural Gaa Gw 

c .... ... 



ST83-863 Tarvwaaaa Gaa PtpaOna CO .. 

liqHteeyy f^psHna Co 

« 



ST83-664 Tanrwsaaa Gaa PipaOna Co . . 

Capun Natural Gaa Co 

8 



ST83-665 Oklahoma Natural Gaa Co - 


c 



ST83-666 Taras Eastern Transmission Corp . 

TransoonH’ientel Gaa Ppa Una Corp 

G 



ST83-667 Groat IsMs Goa Trarwrmas«n Co - _ .... . 

TranecorOnenfeJ Gas Pp# Lina Corp 

G . 




a f*** 01 ^ JJ*** ** n 9* do * # "OJ constitute • totamtrttttcm of «rt*lher rhm Mngi comply w*h Ihe Comrrrwxyv % Regulate*ne. _ 

•Th^nteraUte P**"* has tcua W C o m ntealo n approval ol * transportation rate pursuant to Melon 284 123<BX2) of ins ConyTMiion'i rtgiMom <16 CTR 284 l23<BX2tt S** rates 
•r* deamed fwr and eQurUbie a the Conwaon dDM not tarts action by 9 m data mdteated 
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46425 


(Docket No. CP83-512-000I 

Northwest Arkansas Transmission Co^ 
Application 

October 8,1983. 

Take notice that on September 16. 

1983, Northwest Arkansas Transmission 
Company (Applicant). P.O. Box 3186, 
Tulsa, Oklahoma 74101, filed in Docket 
No. CP83-512-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of 
pipeline and related facilities and for the 
transportation of natural gas for Agrico 
Chemical Company (Agrico), all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Applicant states that it has been 
formed to accomplish the construction 
and operation of a pipeline system for 
the purpose of transporting natural gas 
to be acquire<Tby Agrico for use at its 
Blytheville. Arkansas, ammonia 
fertilizer plant. Applicant proposes the 
construction and operation of 24 miles of 
16-inch O.D. pipeline extending in a 
generally westerly direction from a point 
of interconnection with Texas Gas 
Transmission Corporation (Texas Gas) 
in Lauderdale County. Tennessee, to its 
terminus at the Agrico plant in 
Mississippi County, Arkansas. 

Applicant further proposes to transport, 
on a firm basis, up to 50 billion Btu of 
natural gas per day for Agrico. It is 
indicated that Agrico would initially 
acquire such natural gas from Louisiana 
Resources Company and arrange with 
Texas Gas for transportation of such gas 
to Applicant’s facilities. 

Applicant states that Arkansas 
Louisiana Gas Company is the sole 
supplier and transporter of natural gas 
to Agrico’s Blytheville plant. It is 
asserted that the proposed construction 
and operation of facilities will provide 
Agrico with access to other suppliers 
and transporters and better enable 
Agrico to obtain an economic and 
reliable supply of natural gas. Applicant 
aiteges that the construction and 
operation of facilities will ensure the 
continued demand for natural gas which 
otherwise will be lost because of the 
artificially high sales price assessed by 
Agrico’s existing supplier and thus 
stimulate future production of natural 
gas* It is further stated that the 
construction and operation of facilities 
will facilitate the matching of currently 
available natural gas supplies with 
currently available market demand in 
1 e mos * expeditious and unencumbered 


manner possible and thus further the 
Federal Energy Regulatory 
Commission’s current objective of 
ordering the natural gas market through 
direct sale and other similar end-user 
oriented approaches. 

Applicant indicates that the estimated 
cost of the pipeline facilities is 
$8,729,326. Applicant states that the 
financing of the project would be met 
through the investment of $3,250,000 in 
equity by Applicant's parent and 
through the issuance of long-term debt 
of $4,870,000. 

Applicant proposes to charge for the 
transportation service a two-part rate 
consisting of a demand charge of 
$1.65167 per month per million Btu of 
daily contract quantity and a commodity 
charge of $.04292 per million Btu. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
27,1983, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests Bled with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeeding or to participate as a 
party in any hearing therein must Ble a 
motion to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application is no motion to intervene if 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 


unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(TO Doc tt-rrao nw 10 - 11 -ax *mi 

billing COOC «717-oi-n 


(Docket No. ST83-711-000] 

Oklahoma Natural gas Co. v and ONG 
Western, Inc^ Application for Approval 
of Rates 

October 8,1963. 

Take notice that on September 16, 

1983 Oklahoma Natural Gas Company, a 
division of ONEOK Inc., and ONG 
Western Inc. (Applicants). 624 South 
Boston Avenue, Tulsa, Oklahoma 74119, 
filed in Docket No. CP83-711-000 an 
application pursuant to Section 
284.123(b)(2) of the Commission’s 
Regulations for approval of the rates 
and charges to be assessed by 
Applicants for transportation services to 
be provided for Kansas Power and Light 
Company (KP&L), all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Applicants state that they have 
entered into an agreement to transport 
natural gas on behalf of KP&L 
Applicants proposed to charge a 
transportation fee of 10.0 cents per 
million Btu and assert that such rate is 
fair and equitable and not in excess of 
the rates an interstate pipeline would be 
permitted to charge for similar services. 
Applicants indicate that the Oklahoma 
Corporation Commission has been 
notified of the transportation agreement 
and presumes that all revenues received 
by an intrastate pipeline in connection 
with this transportation arrangement 
have been or will be taken into account 
for purposes of establishing 
transportation rates charged by 
Applicants for transportation for 
intrastate customers. Applications 
further state that all of the 
documentation and materials provided 
in Docket No. ST82-478 is incorporated 
into the subject docket. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 

October 27.1983, file with the Federal 
Energy Regulatory Commission, 
Washington D.C 20426, a motion to 
intervene or a protest in accordance 
with requirements of the Commission’s 
Rules of Practice and Procedure (18 CFR 
385.214 or 385.211). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
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make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene in 
accordance petition to intervene in 
accordance with the Commission's 
Rules. 

Kenneth F. Plumb, 

Secretary. 

(fit Doc 82-27721 f*Ud 10-11-** *45 «m] 

BILLING COOL 8717-01-44 


(Project No. 6521-001) 

Olympic Hydro-Power, Surrender of 
Preliminary Permit 

October 8.1903. 

Take notice that Olympic Hydro- 
Power, Permittee for the Ziegler Creek 
Project, FERC No. 6521, has requested 
that its preliminary permit be 
terminated. The Preliminary Permit was 
issued on January 3,1983, and would 
have expired on June 30.1984. The 
project would have been located on 
Ziegler Creek within the Olympic 
National Forest in Grays Harbor 
County, Washington. 

Olympic Hydro-Power Hied the 
request on September 12,1983, and the 
surrender of the preliminary permit for 
Project No. 6521 is deemed accepted as 
of September 12,1963, and effective as 
of 30 days after the date of this notice. 

Kenneth F. Plumb, 

Secretary. 

JKR Doc tt-27722 FUrd 10-11-63. *48 am) 

BILLING COC€ 8717-01-61 


I Project No. 6679-001J 

Olympic Hydro-Power; Surrender of 
Preliminary Permit 

October 6,1963. 

Take notice that Olympic Hydro- 
Power, Permittee for the Gallon Creek 
Project. No. 6679 has requested that the 
preliminary permit be terminated. The 
preliminary permit for Project No. 6679 
was issued on January 12,1983, and 
would have expired on July 31.1984. The 
project would have been located on 
Gat ton Creek in Grays Harbor County, 
Washington. 

Olympic Hydro-Power filed the 
request on September 12,1963, and the 
surrender of the preliminary permit for 
Project No. 6679 is deemed accepted as 
of September 12,1983, and effective as 
of 30 days after the date of this notice. 

Kenneth F. Plumb, 

Secretary. 

IFR t>WL 81 m3 FUrd 10-11-01: A 43 *mf 
BJlLfNO CODE 8717-01-N 


(Project No. 5298-000] 

Small Scale Hydropower, Surrender of 
Preliminary Permit 

October 8,1903. 

Take notice that Small Scale 
Hydropower, Permittee for the North 
Fork Clackamas Water Power Project 
No. 5298, has requested that the 
preliminary permit be terminated. The 
preliminary permit for Project No. 5298 
was issued on June 28,1982, and would 
have expired on November 30,1983. The 
project would have been located on 
North Fork of the Clackamas River, near 
Estacada, in Clackamas County. Oregon. 

Small Scale Hydropower filed the 
request of September 19,1983, and the 
surrender of the preliminary permit for 
Project No. 5298 is deemed accepted as 
of September 19,1983, and effective as 
of 30 days after the date of this notice. 
Kenneth F. Plumb, 

Secretary. 

(FX Doc. 82-27724 F)!od 10-11*5 *41 «a| 

BILLING COM 6717-01-11 


(Docket No. RP63-131-001) 

Texas Gas Transmission Corp.; Filing 

October 6.1983. 

Take notice that on September 27, 
1983, Texas Gas Transmission 
Corporation (Texas Gas) tendered for 
filing Substitute Original Sheet No. 7- 
AA to its FPC Gas Tariff, Third Revised 
Volume No. 1. 

On September 9,1983, Texas Gas filed 
in Docket No. RP83-131 to establish a 
new rate schedule entitled Additional 
Incentive Charge (AIC). The purpose of 
submitting this substitute sheet is to 
state the AIC rate on an MMBtu basis 
rather than on an Mcf basis as reflected 
in the September 9.1983 filing. 

Copies of the filing are being mailed to 
all of Texas Gas* jurisdictional 
customers and Interested state 
commissions. A copy of the filing is also 
available for public inspection in the 
office of Texas Gas at Owensboro, 
Kentucky. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 625 
North Capitol Street, NiL, Washington. 
D.C. 20426. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
.214). All such petitions or protests 
should be filed on or before October 14. 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 


become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(Fit Doc u-ra pn«d io-u~n. a *s *m] 

BILLING COM 8717-01-N 


I Docket No. STSO-37-002) 

Valero Interstate Transmission Co.; 
Ex6tension Reports 

October 0,1963. 

The companies listed below have filed 
extension reports pursuant to Section 
311 of the Natural Gas Policy Act of 1978 
(NGPA) and Part 284 of the 
Commission's regulations giving notice 
of their intention to continue 
transportation and sales of natural gas 
for an additional term of up to 2 years. 
These transactions commenced on a 
self-implementing basis without case- 
by-case Commission authorization. The 
sales may continue for an additional 
term if the Commission does not act to 
disapprove or modify the proposed 
extension during the 90 days preceding 
the effective date of the requested 
extension. 

The table below lists the name and 
addresses of each company selling or 
transporting pursuant to Part 284: the 
party receiving the gas; the date that the 
extension report was filed; and the 
effective date of the extension. A letter 
*‘B" in the Part 284 column indicates a 
transportation by an interstate pipeline 
which is extended under S 284.105. A 
letter "C* indicates transportation by an 
intrastate pipeline extended under 
$ 284.125. A “D" indicates a sale by an 
intrastate pipeline extended under 
5 284.146. A “C" indicates a 
transportation by an interstate pipeline 
pursuant to S 284.221 which is extended 
under S 284.105. A "G{HS)" indicates 
transportation, sales or assignments by 
a Hinshaw Pipeline pursuant to a 
blanket certificate issued under 
5 284.222 of the Commission's 
Regulations. 

Any person desiring to be heard or to 
make any protests with reference to said 
extension report should on or before 
November 1,1983. file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20428, a petition to 
intervene or protests in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure (18 CFR 
385.211 or 385.214). 

All protests filed with the Commission 
will be considered by it in determining 
the oppropriate action to be taken but 
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will not serve to make the protestants 
party to a proceeding. 

Any person wishing to become a party 


to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 


the Commission’s Rules. 
Kenneth F. Plumb. 

Secretary. 
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noti -The i 


(►* Doc 0-27738 FUad I0-1MX 848 awj 
I' LLINO CODE 8717-8 Ml 


ENVIRONMENTAL protection 

AGENCY 

IOPP-400016; PH-FRL 2412-2 1 

Department of the Interior Federal 
Agency Plan; Intent To Approve Plan 
for Certification of Applicators of 
Restricted Use Pesticides 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 


suMMAav: In accordance with terms of 
the Federal Register notice of August 19 
1877 (42 FR 41907), the U.S. Department 
c f the Interior (DOI) has submitted an 

Tended Federal Agency Plan for the 
certification of its employees to apply 
restricted use pesticides in the 
p rformanoe of their duties. The 
Administrator has reviewed this 
<i-nended plan and finds that it complies 
with the terms of ihe Federal 
Insecticide, Fungicide, and Rodentidde 
Acf (FIFRA). as amended and the 
August 19,1977 Federal Register notice. 
Accordingly, notice is hereby given of 
! r Mention of the Administrator to 
approve the DOI Plan. Interested 
persons are invited to submit written 
comments on the proposed plan. 
date: Comments must be received on oi 
before November 28.1983. 

Written comments should be 
submitted to: By mail: Program 
Management and Support Division (TS- 
£>/C). Office of Pesticide Programs, 
tn^ronmental Protection Agency. 401 \ 
St.. SW M Washington, D.C. 20480. 


In person, bring comments to: Rm. 238, 
CM#2,1921 Jefferson Davis Highway, 
Arlington. VA 22202. 

Comments should bear the identifying 
notation OPP-40009B. Comments 
received on this notice will be available 
for public inspection in Rm. 236 at the 
address noted above from 8:00 a.m. to 
4:00 p.m., Monday through Friday, 
except legal holidays. 

addresses: The entire plan, together 
with attachments and comments, will 
also be available for examination during 
business hours at the following 
locations: 

U.S Department of the Interior, Bureau 
of Land Management (230), 1725 I St, 
NW., Washington, D.C 20240; 

U.S. Environmental Protection Agency, 
Region L John F. Kennedy Bldg.. 
Boston. MA 02203; 

U.S Environmental Protection Agency, 
Region II. 28 Federal Plaza. New York. 
NY 10278; 

U.S Environmental Protection Agency, 
Region III, Curtis Building, 6th and 
Walnut Sts.. Philadelphia. PA 19108; 
U.S Environmental Protection Agency. 
Region IV. 345 Courtland St.. NE., 
Atlanta, CA 30385: 

U.S Environmental Protection Agency, 
Region V, Pesticides Branch. 230 
South Dearborn St., Chicago. IL 60604; 
U.S Environmental Protection Agency. 
Region VI. 1201 Elm St.. 1st 
International Building, Dallas, TX 
75270. 

U.S Environmental Protection Agency, 


Region VIL 324 East 11th St. Kansas 
City, MO 64106; 

U-S. Environmental Protection Agency. 
Region VIII. 1860 Lincoln St, Suite 
900. Denver. CO 80295; 

U.S. Environmental Protection Agency, 
Region IX 215 Fremont St. San 
Francisco. CA 94105: 

U.S. Environmental Protection Agency, 
Region X 1200 6th Ave.. Seattle, WA 
98101. 

FOR FURTHER INFORMATION CONTACT: 

John MacDonald. Compliance 
Monitoring Staff (EN-342). Office of 
Pesticides and Toxic Substances. 
Environments] Protection Agency. Rm. 
2824E. 401 M St, SW., Washington. D.C 
20460. (202-382-7846). 

The plan is also available for 
inspection at selected DOI installations 
throughout the country. Interested 
persons desiring the location of the 
installation nearest them should contact 
Buck Waters at DOI (202-653-8866). 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of September 15.1982 
(47 FR 40706), the Agency granted final 
approval to DOrs pesticide applicator 
certification plan. However, the original 
pesticide applicator certification plan 
applied only to the Bureau of Land 
Management employees within DOI. 
The amended DOI pesticide applicator 
certification plan applies to Bureau of 
Land Management employees and to 
employees of the Bureau of Indian 
Affairs and the National Park Service. 
The amended DOI pesticide applicator 
certification plan also retains the 
commercial applicator categories of the 
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original plan in addition to adopting a 
new category entitled, Agriculture Pest 
Control—Animal, 

Summary of Plan 

The DOI Certification Plan at present 
applies to employees of the Bureau of 
Land Management, Bureau of Indian 
Affairs, and the National Park Service. If 
the department should at a later date 
wish to include others under the 
certification plan, the submission and 
approval of a new certification plan or 
an amendment to this certification plan, 
should it be approved, would be 
required. 

Federal employees are considered by 
EPA to be commercial applicators. The 
DOI has proposed certification of its 
employees in the following commercial 
applicator categories: Agriculture Pest 
Control—Plant: Agriculture Pest 
Control—Animal; Forest Pest Control; 
Ornamental and Turf Pest Control; 
Aquatic Pest Control: Right-of-Way Pest 
Control; Industrial. Institutional, 
Structural, and Health Related Pest 
Control: Public Health Pest Control: and 
Demonstration and Research Pest 
Control. 

Certification is based on the taking 
and passing of a written examination 
and is valid for a period not to exceed 
three years. Recertification will also 
require the taking and passing of a 
written examination. It Is anticipated 
that training for certification and 
recertification will often be provided by 
outside organizations, in particular the 
Department of Defense which has an 
approved certification plan in operation. 
When training is provided by outside 
organizations, a DOI examination will 
still have to be passed before 
certification or recertification is granted. 

Certified applicators will be issued a 
certificate and waliet-size identification 
jpard to be carried when applying 
pesticides or supervising their use. 

These documents will identify the 
certified applicator, the category in 
which the applicator is certified, the 
date of issuance, expiration date, and 
Issuing authority. Examples of these 
documents ure contained in the plan. 

General use and restricted use 
pesticide will be applied either by a 
certified applicator or by a person under 
the direct supervision of « certified 
applicator. The certified applicator will 
return responsibility for the actions of 
the non-certified applicator and be 
available if and when required 

The plan provides for the hiring of 
non-DOl employees for pesl control 
operations. Such persons must be 
certified commercial applicators, or 


under the direct supervision of a 
certified commercial applicator, holding 
certification valid in the State or 
territory where the services are 
performed. 

Authority for denying, suspending, 
and revoking DOI certification rests 
with the officials responsible for 
carrying out the plan. Any applicator 
who falsifies records or who violates 
any provision of FIFRA. including the 
prohibition against the misuse of 
pesticides, may hsve the applicator s 
certificate suspended or revoked. 

Records regarding the kinds, amounts, 
uses, dates, and places of use of 
restricted use pesticides will be 
maintained for two years from the date 
of application of the restricted use 
pesticides. Such records will be 
available for inspection and copying by 
Federal and State pesticide officials. 

Incidents of pesticide misuse and 
record falsification by any person will 
be reported to the appropriate EPA or 
State authority. EPA and Slate 
enforcement personnel will have access 
to DOI property at reasonable times for 
sampling, inspection, and observation. 

The DOI Plan requires personnel to 
comply with substantive State 
standards for pesticide regulation which 
are more stringent than, or are in 
addition to. standards established in the 
plan, as required by E.0.12088. In cases 
where the State decides its substantive 
standards are more stringent than those 
of the DOI it may notify the Secretary of 
the Interior and request compliance. In 
any case where the Secretary and the 
State disagree as to the need for 
employees to comply with a State 
standard, the Administrator of EPA will 
arbitrate the dispute. 

Annual reports will be submitted by 
the Department of the Interior to the 
Administrator, EPA. The report will 
contain information as outlined in 40 
CFR 171.7(d)(1), such as, numbers of 
applicators certified, changes in 
^commercial subcalegories, summary of 
enforcement actions, and significant 
proposed changes in standards of 
competency. Other reports will be 
submitted as required by 40 CFR 
171.7(d)(2). 

(Sec. 4. as amended. 02 Slat. 827, (Pub. L 95- 
398 )) 

Dated: September 28,1983. 

William D. Ruckalshaus, 

Administrator. 

|KK Doc to-zraa FiWd io* is-ei ass am) 
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(OPP-50608; PH-FRL 24491 

Pesticides; Issuance o! Experimental 
Use Permits; BASF/Wyandotte Corp. 

agency: Environmental Protection 
Agency (EPA). 
action: Notice, 

summary: EPA has granted 
experimental use permits to the 
following applicants. These permits are 
in accordance with, and subject to, the 
provisions of 40 CFR Part 172. which 
defines EPA procedures with respect to 
the use of pesticides for experimental 
purposes. 

FOR FURTHER INFORMATION CONTACT: 

By mail, the product manager cited in 
each experimental use permit at the 
address below: Registration Division 
(TS-787C). Office of Pesticide Programs, 
Environmental Prolection Agency, 401 M 
St., SW., Washington, D.C. 20400. 

In person or by telephone: Contact the 
product manager at the following 
address at the office location or 
telephone number cited in each 
experimental use permit: 1921 Jefferson 
Davis Highway, Arlington. VA. 
SUPPLEMENTARY INFORMATION: EPA has 
issued the following experimental use 
permits: 

7909-EUP-1& Extension. BASF 
Wyandotte Corporation. 100 Cherry Hill 
Road. P.O. Box 181, Persippany, NJ 
07054. This experimental use permit 
allows the use of 14.500 pounds of the 
fungicide N-cyclohexyul-N*methoxy-2,5- 
dimethyL3-furancarboximide on 
cottonseed to evaluate the control of 
Rhizoctonia solani. A total of 7,500 tons 
of seed is involved: the program is 
authorized only In the States of Arizona. 
California, Mississsippi, and Texas. The 
experimental use permit is now effective 
from December 6.1983 to December 6, 
1984. (Henry M. Jacoby. PM 21, Rm. 227. 
CM#2 (703-557-1900)) 

1471-EUP-50. Amendment Elanco 
Products Company. 740 S. Alabama St., 
Indianapolis. IN 48285. This 
experimental use permit, which allows 
the use of 7,500 pounds of the fungicide 
fenarimol on turfgra$se9 to evaluate the 
control of various diseases, has been 
amended to add an additional acre in 
the District of Columbia to the program. 
A total of 2,994 acres is now involved: 
the program is authorized in the District 
of Columbia and all 50 States except 
Alabama, Alaska. Hawaii. Michigan. 
Mississippi. Vermont, Virginia, and 
Wisconsin. The experimental use permit 
is effective from March 31.1983 to 
March 31.1984. (Henry M. Jacoby. PM 
21. 227, CM*2 (703-557-1900)) 
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Persons wishing to review these 
experimental use permits are referred to 
the designated product managers. 
Inquiries concerning these permits 
should be directed to the persons cited 
above. It is suggested that interested 
persons call before visiting the EPA 
office, so that the appropriate file may 
be made available for inspection 
purposes from 8:00 a.m. to 4:00 p.m.. 
Monday through Friday, excluding legal 
holidays. 

(Sec. 5. Pub. L 95-39* 92 StaL 828 (7 UAC 

136c)) 

On ted: September 2* 1983. 

Douglas D. CampU 

Director. Registration Division. Office of 
Pe sticide Programs. 

;vr rv>c u-zraonwii lo-u-tx **& mm] 
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(OPTS-140040; BH-FRL 2448-8] 

CRCS, Inc^ and Dynamac Corp.; 
Transfer of Data to Contractor and 
Subcontractor 

agency; Fjivironmental Protection 
Agency (EPA). 
action; Notice. 


f utMAinr: EPA will transfer to its 
contractors, CRCS, Inc. (CRCS) (primary 
1 ontractor) and Dynamac Corporation 
! Dynamac) (subcontractor), information 
which has been or will be submitted by 
manufacturers and importers under 
M otions 4 and 8 of the Toxic Substances 
Control Act (TSCA), as web as 
information submitted voluntarily to 
EPA. Some of the information may be 
claimed to be confidential. CRCS and 
Dynamac will review this information as 
part of their responsibilities for 
providing technical support to the TSCA 
Interagency Testing Committee (ITC). 

I his will expand the scope of 
confidential business information 
currently being transferred to CRCS and 
Dynamac. 


oath The transfer of data submitted to 
r PA and claimed to be confidential will 
occur no sooner than 10 working days 
after publication of this notice in tlie 
Federal Register. 

further information contact: 

hick P. McCarthy, Director. TSCA 
Assistance Office (TS-799). Office of 
Toxic Substances, Environmental 
Protection Agency. Rra. E-S 43.401 M St 
5>W„ Washington, D.C 20460, Toll Free; 
*XM24-9085). in Washington. D C: 
(5S4-1404). Outside die USA: (Operator 
20^-554-1404). 

2 UPPLEMCNTAItV INFORMATION: The ITC 

ls squired by section 4(e) of TSCA to 
r, "':ommend to tbe EPA Administrator 
' nemical substances and mixtures 


(chemicals) which should be given 
priority consideration for the 
promulgation of testing rules. In making 
its recommendations the ITC must 
consider, among other relevant factors, 
the quantities of chemicals 
manufactured, the extent of human and 
environmental exposure, the existence 
of data concerning effects on health and 
environment, and similarity to chemicals 
known to have adverse health or 
environmental effects. To accomplish 
this, the ITC requires the assistance of 
outside experts. The EPA has selected 
CRCS, Inc. (primory contractor) of 
Reston. Virginia, and Dynamac 
Corporation (subcontractor) of 
Rockville. Maryland (Contract No. 68- 
01-6650). to perform reviews of 
information which may be helpful to the 
ITC in making its recommendations. 

In a previous notice published in the 
Federal Register of December 6.1982, 

(47 FR 54865). the EPA announced that it 
would begin the transfer of confidential 
business information received tinder 
section 8(b) of TSCA to CRCS and 
Dynamac. This process has been in 
operation since the latter part of 
December 1982. 

The EPA and ITC have determined 
that important data dealing with 
exposure, testing, and effects on health 
and the environment relevant to 
chemicals reviewed by the ITC have 
been submitted to EPA under provisions 
of sections 4 and 8 of TSCA. CRCS and 
Dynamac will examine information, 
including confidential business 
information, submitted to EPA in 
accordance with rules promulgated 
under these sections of TSCA and other 
information submitted voluntarily by 
industry in order to support the ITC in 
making determinations on the need for 
further testing of chemicals. 

Pursuant to 40 CFR 2308(j). EPA has 
determined that it will need to disclose 
confidential business information to 
CRCS and Dynamac. Any reports 
prepared by CRCS and Dynamac 
dealing with this confidential business 
information will be treated as 
confidential. After reviewing the 
information obtained. CRCS and 
Dynamac will return the information 
and any reports they prepare containing 
confidential business information to 
EPA. 

Under the EPA security manual 
"Contractor Requirements for the 
Control and Security of TSCA 
Confidential Business Information,** 

CRCS and Dynamac will be authorized 
to have access to this information. EPA 
has approved the security plans of 
CRCS and Dynamac and has conducted 
the required inspections of their 
facilities and found them to be in 


compliance with the requirements of the 
manual. 

Since CRCS and Dynamac will review 
information claimed to be confidential 
EPA is issuing this notice to inform all 
submitters of information under sections 
4 and 8 of TSCA and information which 
may be submitted voluntarily that this 
contractor and subcontractor will have 
access to confidential business 
information from EPA. 

In accordance with the contractor 
requirements security manual. CRCS 
and Dynamac are legally required to 
safeguard confidential business 
information from any unauthorized 
disclosure. CRCS and Dynamac 
personnel will be required to sign 
nondisclosure agreements and will be 
briefed on appropriate security 
procedures before they are permitted 
access to such information. 

Dated: September 3* 1983. 

Marda E. Williams, 

Acting Director, Office of Toxic Substance*. 

(FR Dot »-ra64 Filed UM1-4X A 45 unj 
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FEDERAL MARITIME COMMISSION 
lUcenta No. 1091] 

Independent Ocean Freight Forwarder; 
Airport Clearance Service; Order of 
Revocation 

On September 28,1983, Airport 
Clearance Service. Cargo Service Bldg.. 
#80. J. F. Kennedy lnt*l Airport. Jamaica. 
NY 11430 requested the Commission to 
revoke its Independent Ocean Freight 
Forwarder License No. 1091. 

Therefore, by virtue of authority 
vested in me by the Federal Maritime 
Commission as set forth in Manual of 
Orders, Commission Order No. 1 
(Revised), § 9.09(c) dated September 27, 
1983: 

It is ordered, that independent Ocean 
Freight Forwarder License No. 1091 
issued to Airport Clearance Service, be 
revoked effective September 2* 1983. 

It is further ordered, that Independent 
Ocean Freight Forwarder License No. 
1091 issued to Airport Clearance Service 
be returned to the Commission for 
cancellation. 

It is further ordered, that a copy of 
this Order be published in the Federal 
Register and served upon Airport 
Clearance Service. 

Robert G. Drew, 

Director Bureau of To riff*. 

JTX Doc. 0-2*37 Wed NM S-4JL 44) «*nj 
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(License No. 620] 

Independent Ocean Freight Forwarder; 
Bar-Zel Expediters Inc.; Order of 
Revocation 

On September 20.1983, Bar-Zel 
Expediters. Inc., 158 William Street, 

New York, NY 10038 requested the 
Commission to revoke its Independent 
Ocean Freight Forwarder License No. 
620. 

Therefore, by virtue of authority 
vested in me by the Federal Maritime 
Commission as set forth in Manual of 
Orders. Commission Order No. 1 
(Revised), § 9.09(e) dated September 27, 
1983; 

It is ordered, that Independent Ocean 
Freight Forwarder License No. 620 
issued to Bar-Zel Expediters Inc., be 
revoked effective September 20.1983. 

It is further ordered, that Independent 
Ocean Freight Forwarder License No. 

620 issued to Bar-Zel Expediters Inc be 
returned to the Commission for 
cancellation. 

It is further ordered, that a copy of 
this order be published in the Federal 
Register and served upon Bar-Zel 
Expediters Inc. 

Robert G. Drew, 

Director. Burvou of Tariff it. 

Ooc to-JTWQ Klta) 10-11KiS aB >) 
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l License No. 2566) 

Independent Ocean Freight Forwarder; 
Clell S. Donald d.b.a. Worldwide; Order 
of Revocation 

Section 44(c), Shipping Act, 1916. 
provides that no independent ocean 
freight forwarder license shall remain in 
force unless a valid bond is in effect and 
on file with the Commission. Rule 
510.15(d) of Federal Maritime 
Commission General Order 4 further 
provides that a license shall be 
automatically revoked for failure of a. 
licensee to maintain a valid bond on file. 

The bond issued in favor of Clell S. 
Donald d.b.a Worldwide. 1000 Dorado 
Drive. St. Augustine. FL 32084 was 
cancelled effective September 22.1983. 

By letter dated August 25,1983, Clell 
S. Donald d.b.a. Worldwide was advised 
by the Federal Maritime Commission 
that Independent Ocean Freight 
Forwarder License No. 2566 would be 
automatically revoked unless a valid 
surety bond was filed with the 
Commission. 

Clell S. Donald d.b.a. Worldwide has 
failed to furnish a valid bond. 

By virtue of authority vested in me by 
the Federal Maritime Commission as set 
forth in Manual of Orders. Commission 


Order No. 1 (Revised). 59 09(f) dated 
September 27,1983; 

Notice is hereby given, that 
Independent Ocean Freight Forwarder 
License No. 2566 be and is hereby 
revoked effective September 22.1983. 

It is ordered, that Independent Ocean 
Freight Forwarder License No. 2568 
issued to Clell S. Donald d.b.a. 
Worldwide be returned to the 
Commission for cancellation. 

It is further ordered, that a copy of 
this Order be published in the Federal 
Register and served upon Clell S. 
Donald d.b.a. Worldwide. 

Robert G. Drew, 

Director. Bureau of Tariffs. 

IKK Hoc riU5 Kil»d 10-1 t-to (4) «m| 
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(License No. 2220) 

Independent Ocean Freight Forwarder, 
Cosmopolitan Forwarders, Ltd.; Order 
of Revocation 

Section 44(c). Shipping Act. 1916, 
provides that no independent ocean 
freight forwarder license shall remain in 
force unless a valid bond is in effect and 
on file with the Commission. Rule 
510.15(d) of Federal Maritime 
Commission General Order 4 further 
provides that a license shall be 
automatically revoked for failure of a 
licensee to maintain a valid bond on file. 

The bond issued in favor of 
Cosmopolitan Forwarders. Ltd., 20 West 
Main Street, Hohenwald, TN 38462 was 
cancelled effective September 23,1983. 

By letter dated August 30,1983. 
Cosmpolitan Forwarders, Ltd. was 
advised by the Federal Maritime 
Commission that Independent Ocean 
Freight Forwarder License No. 2220 
would be automatically revoked unless 
a valid surety bond was filed with the 
Commission. 

Cosmopolitan Forwarders. Ltd. has 
failed to furnish a valid bond. 

By virtue of authority vested in me by 
the Federal Maritime Commission as set 
forth in Manual of Orders. Commission 
Order No. 1 (Revised). 5 9.09(f) dated 
September 27,1983: 

Notice is hereby given, that 
independent Ocean Freight Forwarder 
License No. 2220 be and is hereby 
revoked effective September 23.1983. 

It is ordered, that Independent Ocean 
Freight Forwarder License No. 2220 
issued to Cosmopolitan Forwarders, Ltd. 
be returned to the Commission for 
cancellation. 

It is further ordered, that a copy of 
this Order be published in the Federal 


Register and served upon Cosmopolitan 
Forwarders. Ltd. 

Robert G. Drew, 

Director. Bureau of Tariffs. 

(PR Dpc *5-270)4 mod 10-1!-to 14* «i*| 
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(License No. 1413) 

Independent Ocean Freight Forwarder, 
Hosea International Corporation; 

Order of Revocation 

Hosea International Corporation, P.O. 
Box 298, Newport, Kentucky, requested 
the Commission to revoke its 
Independent Ocean Freight Forwarder 
License No. 1413 effective November 30, 
1983. 

Therefore, by virtue of authority 
vested in me by the Federal Maritime 
Commission as set forth in Manual of 
Orders. Commission Order No. 1 
(Revised). 5 9.09(e) dated September 27. 
1983: • 

It is ordered, that Independent Ocean 
Freight Forwarder License No. 1413 
issued to Hosea International 
Corporation, be revoked effective 
November 30,1983 without prejudice to 
reapplication for a license in the future. 

It is further ordered, that Independent 
Ocean Freight Forwarder License No. 
1413 issued to Hosea International 
Corporation be returned to the 
Commission for cancellation. 

It is further ordered, that a copy of 
this order be published in the Federal 
Register and served upon Hosea 
International Corporation. 

Robert G. Drew. 

Director , Bureau of Tariffs. 

{KK Doc IO-CTQO Ktlod MM1-4S, *45 aro) 
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(License No. 25721 

Independent Ocean Freight Forwarder; 
Tiger Intermodal, Inc. D.B.A. Seatiger; 
Order of Revocation 

On September 19.1983. Tiger 
Intermodal, Inc. d.b.a. Seatiger, P.O. Box 
2451, Long Beach. CA 90801 requested 
the Commission to revoke its 
Independent Ocean Freight Forwarder 
License No. 2572. 

Therefore, by virtue of authority 
vested in mo by the Federal Maritime 
Commission as set forth in Manual of 
Orders. Commission Order No. 1 
(Revised), 5 9.09(e) dated September 27, 
1983; 

It is ordered, that Independent Ocean 
Freight Forwarder License No. 2572 
issued to Tiger Intermodal. Inc. d.b.a. 
Seatiger, be revoked effective 
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September 19,1983, without prejudice to 
reapplication for a license in the future. 
It is further ordered, that Independent 
Ocean Freight forwarder License No. 
2572 issued to Tiger Intermodal, Inc. 
d.b.a. Seatigcr be returned to the 
Commission for cancellation. 

It is further ordered, that a copy of 
this order be published in the Federal 
Register and served upon Tiger 
Intermodal. Inc. d.b.a. Seatiger. 

Robert G. Drew, 

Director. Bureau of Tariff *. 

[FK Doc PUrd UM1-63: a45 «n| 
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! License No. 25331 

Independent Ocean Freight Forwarder; 
Victor A. Cienfuegos, D.B.A. Clone 
Forwarding; Order of Revocation 

Section 44(c). Shipping Act. 1918, 
provides that no independent ocean 
freight forwarder license shall remain in 
force unless a valid bond is in effect and 
on file with the Commission. Rule 
510.15(d) of Federal Maritime 
Commission General Order 4 further 
provides that a license shall be 
automatically revoked for failure of a 
licensee to maintain a valid bond on file. 

The bond issued in favor of Victor A. 
Cienfuegos, d.b.a. Cione Forwarding, 
11403 Davenrich Street, Santa Fe 
Springs, CA 90870 was cancelled 
effective August 31,1983. 

By letter dated August 3,1983. Victor 
A. Cienfuegos, d.b.a. Cione Forwarding 
was advised by the Federal Maritime 
Commission that Independent Ocean 
Freight Forwarder License No. 2533 
would be automatically revoked unless 
a valid surety bond waB filed with the 
Commission. 

Victor A. Cienfuegos, d.b.a. Cione 
f orwarding has failed to furnish a valid 

bond. 

Bv virtue of authority vested in me by 
Federal Maritime Commission as set 
forth in Manual of Orders, Commission 
Order No. 1 (Revised), § 9.09(f) dated 
September 27.1983; 

Notice is hereby given, that 
Independent Ocean Freight Forwarder 
C-cense No. 2533 be and is hereby 
revoked effective August 31,1983. 

It is ordered, that Independent Ocean 
| re ‘ght Forwarder License No. 2533 
■ 'sued to Victor A. Cienfuegos. d.b.a. 
Clone Forwarding be returned to the 
•ommission for cancellation. 

It is further ordered, that a copy of 
this order be published in the Federal 


Register and served upon Victor A. 
Cienfuegos. d.b.a. Cione Forwarding. 
Robert G. Drew, 

Director. Bureau of Tariffs. 

(FK Doc Kt-nro FVM 10-1 l-§5t 8 45 ««n| 
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Independent Ocean Freight Forwarder 
License; Wyndham Company, et al; 
Applicants 

Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as independent 
ocean freight forwarders pursuant to 
section 44(a) of the Shipping Act. 1916 75 
(stat. 522 and 46 U.S.C. 841(c)). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
communicate with the Director, Bureau 
of Tariffs, Federal Maritime 
Commission. Washington, D.C. 20573. 
Wyndham Young, d.b.a. Wyndham 
Company. 240 Chattanooga Street. 

Apt. No. 6, San Francisco. CA 94114 
Helstem & Associates, 4100-17th Street, 
Suite No. 6. San Francisco. CA 94114. 
Officer. Jay Helstem. Sole Officer 
Young Moon Kim, d.b.a. Express Service 
International, 1205 St. Paul Street. 
Baltimore. MD 21221 
Tri-Way Movers. Inc., 15702 Producer 
Lane Unite "C\ Huntington Beach, 

CA 92649. Officer James W. Wager, 
Sole Officer 

American Packing h Shipping, Inc., 428 
Swann Avenue, Alexandria. VA 
33201. Officers: Manfred Schwitzer, 
President. Rose L Schwitzer, Vice 
President/Secretary. Haile 
Mesghinna. Assistant Vice President 
Al-Rad International, Inc., 5625 North 
Pearl Street. Rosemont. IL 60018. 
Officers: Albert George, President/ 
Director, Glenn Raddatz, Executive 
Vice President/Director, Philip 
Storms. Vice President/Ocean 
Operations 

Amity International Forwarding, Inc., 
144—30 158th Street Jamaica, NY 
11434. Officer: Michael Emposimato, 
President 

Pedro M. Concha. 305 East 24th Street 
New York. NY 10010 
Evans and Wood & Company. Inc., c/o 
9918 Hornpipe, Houston, TX 77080. 
Officers: Holland B. Evans. President/ 
Director. Floy Wood Evans, Executive 
V.P./Director 

Tropical Customs Brokers. Inc., 2151-A 
N.W. 72nd Avenue. Miami. FL 33122. 
Officers: Jose M. Meyer. Jr.. 
Stockholder, Jose M. Meyer, Ph.D. 
President, Victoria Meyer. Vice 
President/Secretary. Pedro M. 
Carreras, Vice Pres./Traffic Manager 


Queen's Maritime Ltd., c/o 238 Monte 
Vista Lane. Daly City. CA 94015. 
Officers: Lope O. Angangoco. 
Director/Chairman, Amado L. Bituin, 
Director/President, Oscar B. Santos, 
Director/Treasurer 
Smith Air, Inc., 3002 Air Freight Road, 
Houston. TX 77205. Officers: James 
Fletcher Mooring. President Jack B. 
(to.) Morgan. Vice President, Blanche 
Rose Glasabum, Secretary/Treasurer, 
Harry Platzer. Director 
Liberty International, Inc., 144 
Westminister Street, Providence, R1 
02903. Officers: Kenneth J. Chamley, 
President. Nicholas J. Cioe. Jr., Vice 
President. Charles J. Cannon, 
Treasurer, Vincent J. Passanati, 
Secretary 

North-American Solmar Inc., 71 
Broadway, Suite 1306, New York, NY 
10006. Officer George B. Badre, Vice 
President 
Francis C Huraey, 

Secretory. 

Doted: October 8,1983. 

(FR Doc §3-27*32 Filed KM1-4D; §43 *m| 
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Agreements Filed; Matson Terminals, 
Inc. et at 

The Federal Maritime Commission 
hereby gives notice that the following 
agreements have been filed with the 
Commission for approval pursant to 
section 15 of the Shipping Act, 1918, as 
amended (39 Stat 733. 75 Stat 763.46 
U.S.C. 814). 

Interested parties may inspect and 
request a copy of each agreement and 
the supporting statement at the 
Washington. D.C. Office of the Federal 
Maritime Commission, 1100 L Street 
NW„ Room 10325. Interested parties 
may submit protests or comments on 
each agreement to the Secretary, 

Federal Maritime Commission, 
Washington. D.C. 2053, within 20 days 
after the date of the Federal Register in 
which this notice appears. The 
requirements for comments and protests 
are found in section 522.7 of Title 46 of 
the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Any person filing a comment or 
protest with the Commission shall, at 
the same time, deliver a copy of that 
document to the person filing the 
agreement at the address shown below. 

Agreement No.: T-4143. 

Title: Matson Terminals, Inc. A Korea 
Marine Transport Company. Limited 
Container Terminal Services Agreement. 
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Parties: Matson Terminals. Inc. 
(Matson) and Korea Marine Transport 
(KMTC). 

Synopsis: Agreement No. T-4143 
provides that Matson will perform 
terminal services for vessels owned or 
chartered and operated by KMTC at the 
ports of Oakland and Terminal Island. 
California. Until the agreement is 
approved, terminal services will be 
performed by Matson for KMTC under 
terms of a terminal tariff on file with the 
Federal Maritime Commission. 
Agreement No. T-4143 supersedes 
Agreement No. T-3737, between the 
parties. 

Filing Party; Mr. Peter P. Wilson. 
Senior Counsel Matson Navigation 
Company. P.O. BOX 7452, San 
Francisco, California 94120. 

Agreement No.: 57-121. 

Title: Pacific Westbound Conference. 
Parties: 

American President Lines Ltd. 

Japan Line. Ltd. 

Kawasaki Kisen Kaisha. Ltd. 

Korea Marine Transport Co. Ltd. 
A.P.Moller-Maersk Line. 

Mitsui O.S.K. Lines. Ltd. 

Nippon Yusen Kaisha. 

Orient Overseas Container Line. Inc. 
Sea-Land Service, Inc. 

Showa Line, Ltd. 

United States Lines. Inc. 
Yamashita-Shinnihon Steamship Co., 
Ltd. 

Synopsis: Agreement No. 57-121 
would amend the basic agreement to 
allow independent action to any tariff or 
tariffs except local or overland tariffs to 
Japan. 

Filing Party: Charles L Coleman. 1IL 
Esquire, Lillick Mcliose A Charles, Two 
Embarcadero Center, San Francisco. 
California 94111. 

Agreement Noj 57-122. 

Title: Pacific Westbound Conference. 
Parties: 

American President Lines Ltd. 

Japan Line, Ltd. 

Kawasaki Kisen Kaisha, Ltd. 

Korea Marine Transport Co.. Ltd. 

A. P. Moller-Maersk Line. 

Mitsui O.S.K. Lines. Ltd. 

Nippon Yusen Kaisha. 

Orient Overseas Container Line. Inc. 
Sea-Land Service, Ltd. 

Showa Line, Ltd. 

United States Lines. Inc. 
Yamashita-Shinnihon Steamship Co.. 
Ltd. 

Synopsis: Agreement No. 57-122 
would amend the basic agreement to 
insure that only those members who 
actually serve particular destination 
areas will be entitled to vote on freight 
rates or destination charges to those 
destination areas. 


Filing Party: Charles L Coleman. Ill. 
Esquire, Lillick McHose A Charles, Two 
Embarcadero Center, San Francisco, 
California 94111. 

Agreement No.: 57-123. 

Title: Pacific Westbound Conference. 
Parties: 

American President Lines Ltd. 

|apan Line. Ltd. 

Kawasaki Kisen Kaisha. Ltd. 

Korea Marine Transport Co., Ltd. 

A. P. Moller-Maersk Line. 

Mitsui O.S.K. Lines, Ltd. 

Nippon Yusen Kaisha. 

Orient Overseas Container Line, Inc. 
Sea-Land Service. Ltd. 

Showa Line. Ltd. 

United States Lines, Inc. 
Yamashita-Shinnihon Steamship Co.. 

Ltd. 

Synopsis: Agreement No. 57-123 
would amend the basic agreement by 
adding a new Article 18 to the Appendix 
changing the present two-lhirds majority 
voting requirement for Conference 
action on rate matters to a simple 
majority requirement for rate matters 
other than general rate increases. 

Filing Party: Charles L. Coleman. HI. 
Esquire. Lillick McHose & Charles, Two 
Embarcadero Center. San Francisco. 
California 94111. 

Agreement No~ 57-124. 

Title: Pacific Westbound Conference. 
Parties: 

American President Lines Ltd. 

Japan Line, Ltd. 

Kawasaki Kisen Kaisha. Ltd. 

Korea Marine Transport Co., Ltd. 

A. P. Moller-Maersk Line. 

Mitsui O.S.K. Lines, Ltd. 

Nippon Yusen Kaisha. 

Orient Overseas Container Line, Inc. 
Sea-Land Service. Ltd. 

Showa Line, Ltd. 

United States Lines. Inc. 
Yamashita-Shinnihon Steamship Co., 

Ltd. 

Synopsis: Agreement No. 57-124 
would amend the basic agreement by 
revising Article 25 to allow member 
lines to disclose, in private 
communications to individual or 
potential shippers, forwarders or 
consignees their own position on any 
matter considered or action taken by the 
Conference, or the status of any matter 
before the Conference. 

Filing Party: Charles L Coleman. Ill, 
Esquire. Lillick McHose A Charles, Two 
Embarcadero Center. San Francisco, 
California 94111. 

Agreement No.: 57-125. 

Title: Pacific Westbound Conference. 
Parties: 

American President Lines Ltd. 

Japan Line, Ltd. 

Kawasaki Kisen Kaisha. Ltd. 


Korea Marine Transport Co.. Ltd. 

A. P. Moller-Maersk Line. 

Mitsui O.S.K. Lines, Ltd. 

Nippon Yusen Kaisha. 

Orient Overseas Container Line. Inc. 
Sea-Land Service. Inc. 

Showa Line. Ltd. 

United States Lines, Inc. 
Yamashita-Shinnihon Steamship Co.. 
Ltd. 

Synopsis: Agreement No. 57-125 
would amend the basic agreement by 
adding a new paragraph (e) to Article 1 
to authorize the Conference to establish 
uniform rules and allowances regarding 
container freight stations, container 
yards and container depots other than 
affiliates or Conference members. 

Filing Party: Charles L Coleman, III. 
Esquire. Lillick McHose A Charles. Two 
Embarcadero Center. San Francisco. 
California 94111. 

Agreement No.: 57-128. 

Title: Pacific Westbound Conference. 
Parties: 

American President Lines Ltd. 

Japan line. Ltd. 

Kawasaki Kisen Kaisha. Ltd. 

Korea Marine Transport Co., Ltd. 

A. P. Moller-Maersk Line. 

Mitsui O.SJC Lines, Ltd. 

Nippon Yusen Kaisha. 

Orient Overseas Container Line, Inc. 
Sea-Land Service, Inc. 

Showa Line. Ltd. 

United States Lines. Inc. 
Yamashita-Shinnihon Steamship Co.. 
Ltd. 

Synopsis: Agreement No. 57-126 
would amend the basic agreement by 
replacing the existing Executive 
Committee with a new committee to be 
known as the Pacific Westbound 
Conference Owners' Management 
Committee. 

Filing Party: Charles L. Coleman, III. 
Esquire. Lillick McHose A Charles, Two 
Embarcadero Center, San Francisco. 
Calfomia 94111. 

Agreement No.: 57-127. 

Title: Pacific Westbound Conference. 
Parties: 

American President Lines Ltd. 

Japan Line. Ltd. 

Kawasaki Kisen Kaisha, Ltd. 

Korea Marine Transport Co., Ltd. 

A. P. Moller-Maersk Line. 

Mitsui O.S.K. Lines, Ltd. 

Nippon Yusen Kaisha. 

Orient Overseas Container Line. Inc. 
Sea-Land Service. Inc. 

Showa Line, Ltd. 

United States Lines, inc. 
Yamashita-Shinnihon Steamship Co- 
Ltd. 

Synopsis: Agreement No. 57-127 
would amend the basic agreement to 
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restate in its entirety the agreement 
incorporating all amendments. 

Filing Party: Charles L. Coleman. III. 
Esquire. Lillick McHose ft Charles. Two 
Embarcadcro Center. San Fancisco. 
California 94111. 

Agreement No.: 10266-8. 

Title: Intercontinental Transport (ICTJ 
BV./Compagnie Generate Maritime 
Joint Service Agreement. 

Parties: Intercontinental Transport 
(ICT) B.V. Compagnie Generate 
Maritime. 

Synopsis: Agreement No. 10260-8 
would modify the agreement by (1) 
establishing a prospectively applicable 
ceiling of 600 TElTs weekly on their 
container carryings in the U.S. Gulf and 
South Atlantic/Kurope trade and (2) 
reducing from 12 months to 90 days the 
notice period required for unilateral 
termination of the Agreement. 

Filing Party: Edward Schmeltzer, 
Esquire. Schmeltzer, Aptaker ft 
Sheppard, P.C.. 1800 Massachusetts 
Avenue. Northwest Washington, D.C. 
20036, 

Agreement No.: 10266-9. 

Title: Intercontinental Transport (ICT) 
B V./Compagnie Generale Maritime 
Joint Service Agreement 

Parties: Intercontinental Transport 
(ICT) B.V. Compagnie Generale 
Maritime. 

Synopsis: Agreement No. 10266-9 
would modify the agreement by (1) 
substituting for the joint service and 
revenue pooling agreement between the 
parties an arrangement whereby the 
parties would separately market their 
services, without pooling of revenues 
and expenses and (2) would provide for 
separate conference participation by 
each party. 

Filing Party: Edward Schmeltzer. 
Esquire. Schmeltrer. Aptaker ft 
Sheppard. P.C., 1800 Massachusetts 
Avenue, Northwest Washington. D.C. 

2003ft. 

Agreement No.: 10318-1. 

Title: United States-European Trade 
Carriers Cooperative Study 
Arrangement, 

Parties: 

Atlantic Container Line GIE. 

Dart Containerline Co., Limited. 
llapag-Lloyd AG. 

Johnson Scunstar. 

kvkes Bros. Steamship Co.. Inc. 

Sea-Land Service, Inc. 

Synopsis: Agreement No. 10318-1 
*ould modify the basic agreement by 
extending its duration for a further term 
0 L-r Ce year * trough January 25.1987. 

riling Party: Howard A. I,evy, Esquire, 
Suite 727,17 Battery Place. New York/ 
New York 10004. 


By Order of the Federal Maritime 

v-ommtftuion. 


Dated: October 5.1983. 
Fronds C. Humey. 

Secretary. 

IF* Doc. 45-27*40 FYtetl 10-11-0 4.45 urn) 
esUJMQ COOE 5730 - 1-41 


Security for the Protection of the 
Public 

Indemnification of Passengers for 
Nonperformance of Transportation; 
Issuance of Certificate (Performance) 

Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility for 
Indemnification of Passengers for 
Nonperformance of Transportation 
pursuant to the provisions of Section 3, 
Pub. L 89-777 (80 Stat. 1357,1358) and 
Federal Maritime Commission General 
Order 20. as amended (48 CFR Part 540): 
Premier Cruise Lines. Ltd., c/o Premier 
Cruise Lines. P.O. Box 573.101 George 
King Blvd., Cape Canaveral, Florida 
32920. 

Dated: October 8,1983. 

Fronds C. Humey, 

Secretary. 

fFR Doc. *>-27*41 Filed 10-11 -413:445 am) 

B1UJNQ COOf 5730-01-«4 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Advisory Council on Social Security; 
Meeting 

agency: Department of Health and 
Human Services. 
action: Notice of meeting. 

summary: Pursuant to Section 10(a)(2) 
of Pub. L 92-483. the Federal Advisory 
Committee Act. notice is hereby given of 
a meeting of the Advisory Council on 
Social Security, as established by the 
Secretary of Health and Human Services 
in accordance with Section 706 of the 
Social Security Act, 42 U.S.C. Section 
907. 

DATs/ address: The meeting will be 
held November 3-4.1983. from 9:00 AM 
to 4:00 PM each day. in Room 503A of 
the Hubert H. Humphrey Building. 200 
Independence Ave.. SW., Washington. 
D.C. 20201. 

FOR FURTHER INFORMATION CONTACT: 

Thomas R. Burke. Executive Director. 
Advisory Council on Social Security. 200 
Independence Avenue, SW„ 

Washington, D.C. 20201; telephone (202) 
755-8670/71. 

SUPPLEMENTARY INFORMATION: The 

meeting is open to the public. 


Attendance will be limited to the space 
available. 

Sign language interpreting services 
will be provided if requested in 
advance. 

The proposed meeting agenda 
includes further briefings and discussion 
on the Medicare program; and such 
other business as the Chairperson, the 
Executive Director, or the membership 
may put before the Council. 

A previous meeting of the Advisory 
Council on Social Security was 
announced in 48 FR 43095, September 
21.1983. 

Records are kept of all Council 
proceedings and are available for public 
inspection at the Office of the 
Administrative Officer. Advisory 
Council on Social Security. Room 317-H. 
HHH Building. 200 Independence 
Avenue, SW., Washington, D.C. 20201. 

Thomat R. Burke. 

Executive Director 

[KK Doc &-27W6 Fil'd 10-11-41 ft 45 am] 

B4LU94Q CODE 4120-03-44 


Food and Drug Administration 
(Docket No. 830-0282] 

Draft Guidelines on Freedom of 
Information Summaries for NADA'a; 
Availability 

Correction 

In a corrections document on page 
44113 in the issue of Tuesday. 
September 27,1983, correcting FR Doc. 
83-22618, the docket number in the 
heading was incorrect and should read 
as set forth above. 

B1LUNO COO€ 1505-01-41 


[Docket No. 83M-0323] 

New England Nuclear*; Premarket 
Approval of Rlanan™ PH] Progestin 
Receptor Assay Kit 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of 
RIANEN™ | 3 HJ Progestin Receptor 
Assay Kit. sponsored by New England 
Nuclear®. North Billerica, MA. After 
reviewing the recommendaiton of the 
Clinical Chemistry Device Section of the 
Clinical Chemistry and Hematology 
Devices Panel. FDA notified the sponsor 
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that the application was approved 
because the device had been shown to 
be safe and effective for use as 
recommended in the submitted labeling. 
date: Petitions for administrative 
review by November 14.1983. 
address: Requests for copies of the 
summary of safety and effectiveness 
data and petitions for administrative 
review may be sent to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration. Rm. 4-62, 5600 
Fishers Lane. Rockville. MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Charles H. Kyper. National Center for 
Devices and Radiological Health (HFK- 
402). Food and Drug Administration, 

8757 Georgia Ave., Silver Spring, MD 
20910. 301-427-7445. 

SUPPLEMENTARY INFORMATION: On 
August 3.1982, New England Nuclear* 
North Billerica. MA. submitted to FDA 
an application for premarket approval of 
the RIANEN™ [ 3 H| Progestin Receptor 
Assay Kit an in vitro device used to 
measure progestin receptor (PR) binding 
capacity in tissue cytosol prepared from 
breast tumor. Assay results are 
indicated for use as an aid in the choice 
of therapy in the treatment and 
management of breast cancer patients. 
However, the results of PR analyses 
using the RIANEN™ |*H) Progestin 
Receptor Assay Kit should not be 
interpreted as an indication for selecting 
a particular therapy without 
consideration of other clinical criteria 
normally used in the management of 
breast cancer. The application was 
reviewed by the Clinical Chemistry 
Device Section of the Clinical Chemistry 
and Hematology Devices Panel, an FDA 
advisory committee, which 
recommended approval of the 
application. On August 31,1983. FDA 
approved the application by a letter to 
the sponsor from the Associate Director 
for Device Evaluation of the Office of 
Medical Devices. 

A summary of the safety and 
effectiveness data on which FDA's 
approval is based is on file in the 
Dockets Management Branch (address 
above) and is available upon request 
from that office. A copy of all approved 
final labeling is available for public 
inspection at the Office of Medical 
Devices—contact Charles H. Kyper 
(11FK-402), address above. Requests 
should be identified with the name of 
the device and docket number found in 
brackets in the heading of this 
document. 

Opportunity for Administrative Review 

Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 360e(d)(3)) authorizes any 


interested person to petition under 
section 515(g) of the act (21 U.S.C. 
360e[g)) for administrative review of 
FDA's decision to approve this 
application. A petitioner may request 
either a formal hearing under Part 12 (21 
CFR Part 12) of FDA's administrative 
practices and procedures regulations or 
a review of the application and of FDA's 
action by an independent advisory 
committee of experts. A petition is to be 
in the form of a petition for 
reconsideration of FDA action under 
$ 10.33(b) (21 CFR 10.33(b)). A petitioner 
shall identify the form of review 
requested (hearing or independent 
advisory committee) and shall submit 
with the petition supporting data and 
information showing that there is a 
genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issue to 
be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 

Petitioners may. at any time on or 
before November 14,1983, Tile with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m.. Monday through Friday. 

Dated: October 4. 1983. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

JFR Doc KifoS 10-11-43; MS am) 

61 LUNG COOC 4tiO~01-M 


Health Care Financing Administration 

Statement of Organization, Functions, 
and Delegations of Authority 

Part F. of the Statement of 
Organization, Functions and Delegations 
of Authority for the Department of 
Health and Human Services. Health 
Care Financing Administration (HCFA) 
Federal Register, Vol. 46. No. 223. pp. 
56911-56934, dated Thursday, November 
19.1981 and Federal Register, Vol. 48. 

No. 3, pp. 512-518, dated Wednesday, 
(anuary 5.1983) is amended to reflect 
the Secretary's approval of changes to 
the organizational structure of HCFA. A 
brief summary of the changes follows: 


• Office of the Associate 
Administrator for External Affairs 

—abolishing the two existing divisions 
in the Office of Public Affairs In their 
entirety. 

• Office of the Associate 
Administrator for Management and 
Support Sen ices 

—establishing a Performance 
Management Staff with reporting 
authority directly to the Director. 
Office of Management and Budget 
(OMB). 

—abolishing the functional statements 
and organizational titles for the 
Division of Management Support and 
the Division of Management Planning 
and Analysis, Office of Management 
Services, OMB and establishing new 
functional statements and new 
division organization titles. 

—abolishing the Procurement Policy 
Staff, Office of Human Resources and 
Administrative Services, OMB, in its 
entirety, 

—abolishing the Systems Policy and 
Planning Staff (SPPS), Bureau of 
Support Services (BSS). and 
transferring the program information 
planning and evaluation functions 
from SPPS to the Office of Information 
Planning and Development (OIPD). 
Bureau of Data Management and 
Strategy (BDMS). Renaming the OIPD 
as the Office of Information Resources 
Management. Modifying the BSS 
functional statement to include ADP 
liaison and systems security. 

—transferring the End-Stage Renal 
Disease (ESRD) statistical functions 
from the Division of Program 
Management Systems, Office of 
Administrative Systems. BSS. to the 
Division of Data Production, Office of 
Statistics and Data Management. 
BDMS. 

• Office of the Associate 
Administrator for Operations 

—abolishing functional statements and 
organization titles for the Bureau of 
Program Operations, the Bureau of 
Quality Control and the Health 
Standards and Quality Bureau in their 
entirety and replacing them with new 
functional statements and 
organizational titles. 

—abolishing the Division of Quality 
Control. Office of the Regional 
Administrators' (ORA) in its entirety, 
and revising the functional statements 
for the Division of Health Standards 
and Quality and the Division of 
Financial Operations, ORA. 

• Office of the Associate 
Administrator for Policy 
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—establishing the Office of the 
Executive Officer within the Bureau of 
Eligibility. Reimbursement and 
Coverage and abolishing the 
Management Staff and the Executive 
Secretariat 

—abolishing the Division of Health 
Systems. Office of Legislation (OL), 
Office of Legislation and Policy (OLP), 
in its entirety. 

—changing the organization title of the 
Division of Coverage and Benefits, 

OL 01J*. to the Division of Coverage 

and Eligibility. 

—establishing a new Division of 
Legislative Reference and 
Coordination. OL OLP. 

The specific changes to Part P. are 
detailed below: 

• Section FG.20. Office of the 
Associate Administrator for External 
Affairs (FG) (Functions) is amended as 

follows: 

1 Section FG.20.C. Office of Public 
Affairs (FGC) is amended by deleting 
the organization titles, functional 
statements and administrative codes for 
Section FG.20.C.1. Division of Public 
Information (FGC!) and Section 
FG 20.Q2. Division of Program 
Development (FCC2) in their entirety. 

• Section FH.2Q. Office of the 
Associate Administrator for 
Management and Support Services 
(FH)( Functions) is amended as follows: 

1. Section FH.20.A. Office of 
Management and Budget (FHA) is 
amended by adding a new 
organizational unit between Section 
f 11.20.A. Office of Management and 
Budget (FHA) and FH.20.A.1. Office of 
Financial Management Services (FHA- 
1 ). 

The new organizational unit will be 
tilled the Performance Management 
Stuff (FHA-1), The new organization 
will be designated os number 
therefore, the numerical order of the 
new staff office and the other three 
offices under the Office of Management 
and Budget will change accordingly to: 

1 . FH.2Q.A.1. Performance 
Management Staff; 

2. F1L2CKA.2. Office of Financial 
Management Services; 

3. FH.20.A.3. Office of Management 
Serv ices: and 

L FH.20.A.4. Office of Human 
Resources and Administrative Services. 

I he new organization, functional 
statement and administrative code is as 

follows: 

L Performance Management Staff 
(FHA-1) 

Operates HCFA’s Performance 
Management System by developing and 
maintaining a system to ensure that 
individual Senior Executive Service 


(SES) and merit pay workplans fully 
reflect the individuals responsibilities 
for completing elements in the 
Administrator's organizational 
workplan. Reviews individual 
workplans to ensure that performance 
standards are rigorously and uniformly 
applied. Monitors individual 
performance appraisals for appropriate 
rating spreads and patterns. Maintains 
the Administrator's workplan by which 
HCFA plans, organizes and controls its 
activities to accomplish its 
programmatic and administrative goals. 
Analyzes components' progress on the 
initiatives incorporated in the 
Administrator's organizational workplan 
to assess the accomplishment of Agency 
goals and objectives. Develops repons 
and briefings for the Administrator and 
HCFA senior staff and advises of any 
significant progress and/or problems 
regarding the organizational and 
individual workplans. Coordinates 
HCFA's efforts in support of the 
Department's Operations Management 
System (OMS). Prepares HCFA's 
periodic OMS reports for submission to 
the Office of the Secretary (OS) and 
maintaines liaison with OS. Provides 
staff support to HCFA’s Performance 
Review Board (PRB). 

2. Section FTL20.A.2. Office of 
Management Services (FHA-2) is 
amended by deleting the organization 
titles and functional statements for 
Section FH.20.A.2.a. Division of 
Management Planning and Analysis 
(FHA-21), and Section FH.20.A.2.b. 
Division of Management Support (FHA- 
22) in their entirety. New division 
organization titles and functional 
statements for Section FH.20.A.2. appear 
below. Wherever possible, current 
administrative codes have been 
retained. 

a. Division of Management Analysis 
and Review (FHA-21) 

Plans, implements and operates the 
Agency-wide internal management 
studies program designed to ensure 
appropriate utilization of HCFA 
resources, efficiency and effectiveness 
of HCFA procedures, identify the 
potential for fraud, abuse and waste, 
and ensures HCFA's conformance with 
higher level administrative direction. 
Performs ongoing review of HCFA's 
administrative issuances and their 
conformance to higher level direction, as 
well as Central and Regional Office 
performance in these areas. Evaluates 
the operation of all HCFA internal 
control processes. Manages HCFA-wide 
implementation of OMB Circular A-123 
“internal Control Systems" which 
includes promulgation of HCFA 
instructions, training of appropriate 


personnel, conduct of vulnerability 
assessments, inventory of internal 
control areas, conduct of detailed 
studies and negotiation with Department 
of Health and Human Services (DHHS) 
and the Executive Office of 
Management and Budget (EOMB) on 
HCFA implementation of the internal 
Control Systems program. Establishes 
and maintains a reports management 
program for other than public-use 
reports, which includes setting up a 
current HCFA-wide inventory of all 
recurring reports with the exception of 
public-use reports; maintains a file on 
each report in the HCFA-wide 
inventory; responds to all Departmental 
or higher level inquiries about the 
reports management program and the 
reports in the inventory; prepares and 
submits the HCFA "Annual Summary of 
Reports Management" to the DHHS 
Reports Management Officer provides 
assistance to Central and Regional 
Office components when requested; 
conducts periodic review of the HCFA 
Reports Management Program and 
reporting requirements. Monitors HCFA- 
wide Secretarial savings initiatives to 
ensure that HCFA components have 
achieved projected dollar savings during 
a given fiscal year. Reports HCFA 
overall savings achievement and 
negotiates acceptance by the 
Department on a quarterly basis. Plans, 
implements, and operates the HCFA- 
wide internal consulting program to 
provide operating managers with an in- 
house capability for obtaining 
assistance in resolving management 
problems. Conducts studies and reviews 
at the request of all levels of 
management designed to resolve 
management problems of operating 
systems. 

b. Division of Organizational Analysis 
(FHA-22) 

Develops and conducts an ongoing 
HCFA-wide organizational planning, 
analysis and appraisal program. 
Conducts studies of HCFA 
organizational and functional 
arrangements and develops plans for 
assimilating new or modified functions 
into the HCFA organization. Provides 
advice and assistance to HCFA 
managers in the development of 
organizational proposals. Reviews and 
analyzes proposals to establish, abolish, 
or change organizational structures and 
functional statements. Coordinates the 
organizational approval process and 
prepares recommendations to the 
Director. Office of Management and 
Budget, the Associate Administrator for 
Management and Support Services, and 
the Administrator on all proposed 


















46436 


Federal Register / Vol. 46, No. 198 / Wednesday. October 12, 1963 / Notices 


organizational changes. Initiates special 
management analysis studies 
concerning delegations of authority, 
position management, organizational/ 
functional activities and other studies 
concerning functional activities 
including the proper placement of 
functions within HCFA and the 
relationships of HCFA's functions to 
those of other Federal and non-Federal 
organizations. Designs, develops, 
implements and maintains a system for 
initiating, analyzing, reviewing and 
approving HCFA-wide program and 
administrative delegations of authority. 
Initiates and develops requests for new 
or revised delegations from the 
Secretary or other Office of the 
Secretary (OS) components to the 
Administrator of HCFA. Analyzes 
proposed delegations to and within 
HCFA and conducts periodic studies of 
existing delegations to determine their 
appropriateness and the need for 
amendments. Develops procedures for 
the coordination and control of 
interagency agreements. Manages the 
HCFA interagency agreement approval 
process. Maintains the official HCFA 
records for organizational structures, 
functional statements, delegations of 
authority, administrative codes and 
Interagency agreements. Develops 
administrative policies in all of the 
functional areas described above. 
Manages HCFA's Consultant Services 
(8-15) program to insure compliance 
with OMB Circular A-120. Manages 
HCFA's A-76 (Commercial and 
Industrial Activities) program by 
maintaining inventories of activities, 
preparing periodic reports, and 
reviewing completed cost comparisons 
for completeness and compliance with 
OMB Circular A-76. Develops 
administrative policy for and monitors 
HCFA-wide activity in the control and 
dissemination of management directives 
und administrative issuances. Conducts 
studies to identify areas in which these 
policies and procedures do not currently 
exist and works with the affected 
components to develop the necessary 
guidelines. Reviews cross-cutting • 
issuances to assure adequate 
coordination of decisionmaking between 
affected components. Develops lists of 
potential indicators of performance as a 
by-product of policy and procedures 
analysis functions. 

c. Division of Public Information 
Collection (FHA23) 

Develops the annual Information 
Collection Budget (ICB) and monitors 
the Agency's performance against 
approved budget levels insuring that 
HCFA operates within the provisions of 
the Paperwork Reduction Act of 1980 


(Pub. L 98-511). Develops 
administrative policies, procedures and 
control mechanisms for the 
implementation of HCFA-wide programs 
for paperwork reduction and the 
clearance of public-use data collections. 
Monitors compliance with these 
programs. Assesses the need for public- 
use data collections; negotiates with 
components in those situations where 
the need for the information no longer 
exists, or where the frequency of scope 
may be reduced. Monitors and reviews 
regulations, notices, issuances contracts, 
and other like documents to insure that 
all public-usc information collections 
are necessary and are approved. • 
Negotiates with the Executive Office of 
Management and Budget (EOMB) and 
the Office of the Assistant Secretary for 
Management and Budget (ASMB) in 
carrying out the responsibilities of the 
division. 

3. Section FH.20.A.3.e. Procurement 
Policy Staff (FHA3-5) including 
functional statement and administrative 
code is deleted in its entirety. 

4. Section FH.20.B, Bureau of Support 
Services (FHB) is amended by adding 
the following which will become the last 
three sentences: 

Negotiates and administers 
agreements and provides ADP liaison 
between HCFA users, the Social 
Security Administration and other 
external organizations for the provision 
of ADP capacity and support services. 
Develops, coordinates and directs the 
HCFA ADP systems security program, 
including its application to Medicare 
contractors, in accordance with the 
EOMB. General Services Administration 
(GSA) and Departmental guidelines. 

5. Section FHi20B,2. Systems Policy 
and Planning Staff (FHB-2) is deleted in 
its entirety. 

6. Section FI (.20 D.3. Office of 
Information Planning and Development 
(FHE3) is deleted in its entirety. 

7. Section FH.20D.3. is further 
amended by adding a new organization 
title—Office of Information Resources 
Management (FHE4) including 
functional statements for the Office as 
well as a new subordinate division-level 
structure. The new section added will 
read as follows: 

3. Office of Information Resources 
Management (FHE4) 

Serves as the focal point for the 
planning and evaluation of HCFA's 
information systems and data standards 
development Including coding 
conventions. Develops and assures 
compliance with HCFA’s long- and 
short-range information plans and 
processes. Determines, through 
coordination with other components. 


information needed by HCFA to carry 
out its functions. Determines und 
assures compliance with internal HCFA 
Automated Data Processing (ADP) 
policies, standards and procedures 
including: information systems planning, 
systems approval, data base 
management, office automation, security 
and privacy. Provides systematic 
identification, assessment and 
certification of new. revised, or existing 
HCFA information systems and 
processes in accordance with 
Departmental and HCFA policies, 
standards and information plans. 
Accomplishes macro design and 
evaluation of prototype information 
systems. Develops and maintains an 
inventory of HCFA's information 
systems, files and data elements. Works 
with various components throughout the 
health care industry in the development 
of concepts, plans and policy to improve 
the efficiency and effectiveness of 
information management. Coordinates 
and provides liaison on information 
systems policy, planning and standards 
within HCFA and between HCFA and 
other governmental agencies and non¬ 
governmental groups (c.g., AMA. AHA). 
Serves as the HCFA lead in conducting, 
monitoring and evaluating selected 
paperwork burden reduction reviews. 

a. Division of Information Systems 
Planning (FHE41) 

Develops und assures compliance 
with HCFA's long-range and short-range 
ADP program information plans and 
processes. Determines, through 
coordination with other components, 
program information needed by HCFA 
to carry out its functions. Determines 
and assures compliance with HCFA 
ADP policies. Accomplishes macro 
design and evaluation of prototype 
program information systems. 

b. Division of Information Systems 
Planning (FHE42) 

Determines and assures compliance 
with HCFA ADP policies for information 
systems approval. Provides systematic 
identification, assessment ond 
certification of new. revised, or existing 
HCFA Information systems and 
processes in accordance with 
Departmental and HCFA policies, 
standards and informotion plans. 

c. Division of Data Policy and 
Standards (F1IE43) 

Determines and assures compliance 
with HCFA ADP policies in the area of 
data base management and office 
automation. Develops and muintalns an 
inventory of HCFA’s information 
systems, files and da* dements for 
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both programmatic and administrative 
systems. Coordinates and provides 
liaison on program information systems 
policy, planning and standards within 
HCFA and between HCFA and other 
governmental agencies and non¬ 
governmental groups (e.g.. AMA, A1LA). 
Works with various components 
throughout the health care industry in 
the development of concepts, plans and 
policies to improve the efficiency and 
effectiveness of information 
management. Serves as the focal point 
for the planning and evaluation of 
HCFA’s information systems and data 
standards development, including 
coding conventions. 

8. Section FH.20.B.3. Office of 
Administrative Systems (FHB3) is 
amended by deleting the ten-word 
phrase, “End-Stage Renal Disease 
master file and cost analysis systems/' 
The phrase to be deleted starts on line 9 
of the section after the word "systems’* 
and ends on line 11 just prior to the 
word “operational." 

9. Section FH20.B.3.b. Division of 
Program Management Systems (FHB32) 
is amended by deleting the ten-word 
phrase. “End-Stage Renal Disease 
master file and cost analysis systems." 
The phrase to be deleted starts on line 
10 of the section after the word 
“systems" and ends at the end of line 11. 

10. Section FH.20.D.2. Office of 
Statistics and Data Management (FHE2) 
is amended by deleting the functional 
statement for the Office in its entirety as 
well as deleting the functional 
statements only for the Office's four 
subordinate divisions in their entirety, 

1 e„ section FHJ20 D^a.. FR20.D.2.b., 
FH.2(kD.2.c. and FH.20.D.2.d. New Office 
and divisional statements will replace 
the deleted ones. The organizational 
titles and administrative codes will 
remain the Bame. The new functional 
statements for section FH.20.D.2. are as 
follows: 

2 Office of Statistics and Data 
Management (FHE2) 

Directs the development, maintenance 
and publication of HCFA program 
statistical information. Designs and 
manages systems and computer 
programs to establish and maintain 
liCi A statistical files and produces 
information from these files, 
disseminates HCFA program date 
through a variety of media including 
published notes and bulletins, annual 
program statistical series and an 
executive data compendium. Provides 
health statistical information in 
response in inquiries on HCFA 
programs. Develops special purpose 
st atis tical data bases for supporting 
-Ph A responsibilities in areas such as 


cost containment, end-stage renal 
disease, impact analysis of proposals for 
program changes and special research 
and evaluation studies. 

a. Division of Data Production (FIIE21) 

Designs, develops and maintains the 
continuous operation of computer 
systems which prepare the statisitcai 
files and reports required to measure 
and evaluate the effectiveness of HCFA 
programs. Develops and maintains data 
base systems, file management systems, 
data storage techniques, information 
retrieval systems and systems 
documentation. Establishes user files for 
the Bureau of Data Management and 
Strategy (BDMS) ans other HCFA 
components on an ongoing basis. 
Prepares special purpose data buses for 
actuarial estimates, end-stage renal 
disease purposes, and demonstration 
evaluations. Provides operations support 
to BDMS components. Develops 
descriptive statistical tabulations for 
publication. 

b . Division of Data Standards and 
Quality (FHE22f 

Develops standards for and monitors 
the quality and statistical reliability of 
data received and processed by the 
Office of Statistics and Data 
Management (OSDM) including quality 
control activities for decriptive 
Medicare statistical information for 
publication. Evaluates and participates 
in determining data requirements and 
optimum methodologies for collecting, 
organizing and retrieving the required 
statistical data. Develops and maintains 
the Hospital Cost Report Information 
System: an automated central data 
collection, processing and report 
generation system for institutional cost 
report data. Monitors and improves the 
accuracy and completeness of 
information obtained from HCFA 
contractors and other sources prior to 
compilation of statistical data. Prepares 
and maintains a file documentation 
library and consults on appropriate 
utilization and limitations of HCFA 
statistical data. Coordinates with other 
BDMS divisions for producing ongoing 
statiscal series and numerous ad hoc 
data requests. Arranges for necessary 
revisions in OSDM source records due 
to legislation or changes in 
administrative operations. 

a Division of Systems Development and 
Statistical Programming (FHE23) 

Coordinates the development and use 
of special purpose statistical data bases 
required for supporting HCFA in such 
areas as cost containment, impact 
analysis of proposals for changing 
health care financing programs, special 


research and evaluation studies and for 
general data dissemination. Provides 
statistical services, mathematical 
modeling and simulation, systems 
analysis and statistical programming for 
analyzing Medicare. Medicaid and End- 
Stage Renal Disease (ESRD) data. 
Designs data bases and software 
packages for scientific applications and 
special purpose information retrieval 
and processing in support of projects 
undertaken by HCFA. Processes and 
disseminates nonrecurring technical 
documents and informa bon. 

d Division of Information Analysis 
(FIIE24) 

Conducts evaluations and statistical 
analyses of health data for a variety of 
HCFA applications and dissemination. 
Provides statistical data, prepares 
estimates, and conducts issue-related 
analyses on health-related programs in 
response to questions from legislators, 
program administrators, policymakers 
and health specialists in the public and 
private sectors. Develops, prepares and 
publishes Medicare program statistical 
information and combined Medicare/ 
Medicaid reports for use in evaluation of 
current HCJfA programs and proposed 
modifications, as well os for providing 
public accountability of program 
activities. 

• Section FP.20. Office of the 
Associate Administrator for Operations 
(FP) (Functions) is amended by the 
following actions: 

1. Section FP.20.A. Bureau of Program 
Operations (FPA) is amended by 
deleting the functional statement only 
for the Bureau of Program Operations 
and then every subsequent organization 
title, functional statement and 
administrative code thereafter within 
Section FP20.A. The deleted sections 
are to be replaced by the following 
updated functional statements, 
organization titles and administrative 
codes. (Wherever possible, current 
administrative codes have been 
retained.) 

A. Bureau of Program Operations (FPA) 

Provides direction and technical 
guidance for the nationwide 
administration of HCFA's health care 
financing programs. Develops, 
negotiates, executes and manages 
contracts with Medicare contractors. 
(State survey activities are performed by 
HSQB.) Manages Medicare/Medicaid 
financial management systems and 
national budgets for States and 
Medicare contractors. Establishes 
national policies and procedures for the 
procurement of claims processing and 
related sevices from the private sector. 
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Defines the relative responsibilities of 
all parties in health care financing 
operations and designs the operational 
systems which link these parties, directs 
the establishment of standards of 
performance for contractors and State 
agencies (excepts State survey 
agencies). Prepares recommendaions 
regarding terminations, awards, 
penalties, nonrenewals or other 
appropriate contract actions. 

Establishes national operational policy 
and procedures in accordance with the 
standards contained in 4 CFR Parts 101- 
105 of the joint General Accounting 
Office/Department of {ustice regulations 
for contractor recovery of 
overpayments. Directs the processing of 
Part A beneficiary oppeals and 
beneficiary overpayments. 

1. Executive Office (FPA-1) 

Develops, coordinates and 
implements a Bureau management 
program which includes operational 
analysis, organizational analysis and 
planning, management information, 
internal Bureau financial management 
including formulation and execution of 
the Bureau's budget, execution 
workplanning programs, manpower 
utilization and personnel administration. 
Develops and implements a variety of 
Bureau-level program and 
administrative delegations of authority. 
Coordinates, monitors and assesses 
Regional Office operations in areas of 
Bureau jurisdiction and ensures regional 
participation in formulating Medicare 
and Medicaid operating policies and 
procedures. Coordinates for the 
Director, Bureau of Program Operations 
(BPO), matters of Bureau policy. 

Provides Bureau-wide guidance and 
technical assistance on correspondence 
tracking and control procedures and on 
standards of content for correspondence 
and memoranda. Serves as the primary 
focal point for the Bureau on operational 
as well as administrative inquiries, 
coordinates Bureau replies on audit 
reports received from the General 
Accounting Office (GAO). Office of the 
Inspector General, etc. 

2. Office of Program Administration 
(FPA3) 

Administers contracts with private 
organizations to perform Medicare 
program operations. Develops, 
negotiates, maintains and modifies all 
primary contracts and agreements with 
intermediaries, carriers and other 
organizations, such as Health 
Maintenance Organization (HMOs), 
required under Titles XVIII and XIX of 
the Social Security Act. Provides 
direction and guidance to Central 
Officer and Regional Office staff on 


program contracts and contracting 
activities. Develops, directs and 
implements program contract 
procurement including design, 
development and evaluation of related 
experiments. Establishes and prioritizers 
expenditure levels for Medicare 
contractors and for Medicare 
experiments and procurements. 
Develops, implements and administers 
national policies, standards and 
administrative procedures for the 
Mcdigap program. Establishes policies 
and procedures to be used by all HCFA 
contractors and States In procurement of 
equipment, facilities management, 
Medicaid Management Information 
System (MMIS). software and other 
services. Investigates operating 
problems which are national in scope 
and recommends corrective action. 
Initiates and implements operational 
experiments. Assesses operational 
impact of program experiments 
proposed by HCFA’s research and 
demonstration staffs. Develops 
operational policies and procedures and 
administrative initiatives affecting the 
health of low income children. 
Administers the Early and Periodic 
Screening, Diagnosis and Treatment 
program (EPSDT) under. Title XIX. 
Coordinates HCFA resources and 
activities with other Departmental 
operating divisions to ensure 
achievement of the Department of 
Health and Human Services (DHHS) 
Child Health Strategy. Establishes 
quantitative standards and qualitative 
requirements for contractors. State 
agencies (other than State survey 
agencies) and fiscal agents participating 
in the Medicare and Medicaid programs 
or in experimental arrangements. 
Coordinates responses to interested 
organizatins prior to formal issuance of 
new standards and requiremens. 

a. Division of Procurement (FPA31) 

Develops, directs and implements 
HCFA program contract procurement 
policies and activies. Directs end 
supports contractor. State and Regional 
Office program contract procurement 
activities. Reviews contractor 
configuration and recommends 
contractors to serve in specified areas. 
Establishes policies and procedures to 
be used by all HCFA contractors and 
States in procurement of equipment, 
facilities managements. AMMIS. 
software and other services. Reviews 
and recommends approval of Request 
for Proposals (RFPs) and evaluates 
Regional Office oversight of data 
processing procurement activities. 
Prepares procurement-relotcd policy, 
regulations, general instructions and 
operating procedures. Formulates 


national Medicare contractor strategy, 
including scope of related experimental 
contracting. Makes recommendations 
regarding program contract actions, i.e.. 
nonrenewals. terminations, 
consolidations, etc. Directs and 
participates in the design, development 
and evaluation of HCFA contract- 
related operational experiments. 
Designs, directs and a HCFAs Central 
Office representative, participates in all 
transition activities relating to contract 
limitations. terminations, extensions, 
nonrenewals and awards of contracts, 
including incenti%>e*type agreements. 
Maintains responsibility for the smooth 
and orderly transition of contract, 
administrative and program functions 
and duties. 

b. Division of Contracts (FPA3) 

Develops, maintains, negotiates and 
modifies all primary contracts and 
agreements with intermediaries, carriers 
and State agencies (except State survey 
agencies) and other organizations as 
provided under Titles XVIII and XIX of 
the Social Security Act including those 
awarded on an experimental basis. 
Develops procedures for award, 
nonrenewal, termination, extension and 
amendments of contracts. Approves 
program contracts and proposals to 
contract by State agencies under Title 
XIX of the Act Serves as the Bureau of 
Program Operation's representative in 
adjudicating contractor claims because 
of changes in work statements or other 
disputes involving the selection or non¬ 
selection of contractors. Directs 
programs contract related surveys 
requested by either the Executive or 
Legislative Branches of the Federal 
government. Provides direction and 
guidance to Central Office and Regional 
Office staff on program contracts and 
contract procurement and maintains an 
oversight role on regional activity in the 
araa of Titles XVIU and XIX contracting. 
Reviews States' Memoranda of 
Understanding with PSROs in support of 
the Health Standards and Quality 
Bureau. Directs and coordinates all 
Bureau Title XIX compliance activities. 
Evaluates Slate compliance with 
program requirements and makes 
recommendations concerning formal 
program compliance hearings and the 
resolution of issues. Administers a prior 
consulation program to obtain 
comments from Medicare contractors 
and providers on proposed HCFA 
operating policies and instructions. 
Coordinates Fiscal Intermediary Group 
(FIG) and Carrier Representative Group 
(CRG) activities. Responsible for 
designation of intermediaries for chain 
organization issues, other policies 
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relating to intermediary availaibity. and 
provider nominations. 

a Division of Operational Initiatives 
(FPA33) 

Serves as focal point in the Bureau for 
legislative matters affecting program 
operations. Recommends and develops 
legislative proposals and regulations for 
contractor and State program 
operations. Develops and implements 
operational experiments other than 
contract experiments and serves as 
liaison with the Office of Research and 
Demonstrations and other IfCKA 
components involved in program 
initiatives impacting on operations. 
Investigates operating problems which 
ore national in scope and develops 
corrective action programs. Evaluates 
all operating experiments, including 
contract experimentation and prepares 
reports for Congress and others. 
Coordinates the Bureau's regulation 
review activities. Directs the planning, 
development and execution of HCFA’s 
strategy to improve its Third Party 
Liability (TPL) recovery programs. 
Develops, implements and administers 
national policies, standards and 
administrative procedures for the 
Medigap program. Coodinates the 
Bureau's replies on reports received 
from the Ceneral Acounting Office 
(GAO) and the Office of the Inspector 
Ceneral (OIG) service delivery 
assessment reports, etc. Serves as the 
focal point within HCFA on operational 
matters of child health. Determines the 
need for operational instructions to 
implement new program policies and 
legislation and coordinates the 
development of such instructions within 
BPO. Serves as the focal point in HCFA 
for the operational aspects of special 
programs or projects (e.g., Rural Health, 
Home and Community Based Waivers, 
etc.) and for interprogram matters (e.g., 

< coordination of Medicare and Medicaid 
with the Indian Health Service 
programs) that require interagency/ 
interprogram coordination. 

d Division of Operations Standards 

(FPA38) 

Establishes qualitative and 
quantitative performance standards and 
requirements for Part A and Part B 
Medicare contractors and Medicaid 
State agencies 8nd fiscal agents. In 
terms of cost, quality and timeliness of 
operations, as well sb adequacy of 
beneficiary services, quantifies and 
describes the acceptable levels of 
performance by which intermediaries, 
earners. State agencies and fiscal agents 
are evaluated as participants in the 
Medicare or Medicaid programs or in 
operational experiments. Negotiates 


with Regional Offices, contractors. State 
agencies, fiscal agents, other HCFA 
components and national public and 
private professional organizations to 
arrive at a consensus on proposed or 
revised performance standards 
requirements prior to their formal 
issuance. Analyzes all quantitative and 
qualitative standards and program 
requirements to assess their operational 
validity and makes recommendations 
for appropriate changes. In response to 
special program needB, designs, 
develops and conducts special studies 
and/or coordinates with other HCFA 
components on the conduct of 
demonstration projects relating to the 
areas of responsibility of the Office of 
Program Administration. 

3 . Office of Program Operations 
Procedures (FPA4) 

Develops and promulgates 
specifications, requirements, methods, 
systems, standards and procedures to 
implement and maintain operational 
systems for Medicare and Medicaid 
programs including detailed definitions 
of the respective responsibilities of 
providers, State agencies, contractors, 
HCFA and the beneficiaries of HCFA 
programs. Reviews and evaluates 
systems, systems plans and proposals 
and Automated Data Processing (ADP) 
acquisition/modifications involving 
carriers, intermediaries and State 
agencies and approves Federal 
Financial Participation for State 
Medicaid systems. Plans, directs and 
coordinates operational policy, systems 
and procedures for the establishment 
and maintenance of Medicare 
entitlement, premium billing and 
collection and Medicaid eligibility. 
Directs and coordinates systems 
security with respect to Medicare and 
Medicaid contractors and State 
agencies. 

a. Division of Systems Requirements 
(FPA4I) 

Develops standards, procedures, 
guidelines and methodologies pertaining 
to the review, evaluation and 
assessment of contractors and State 
agency automated systems to determine 
their compliance with published Federal 
requirements. Designs and employs test 
criteria to determine the accuracy and 
effectiveness of claims processing 
systems. Reviews State agency or fiscal 
agent MMIS for approval of increased 
Federal Financial Participation. Provides 
technical assistance to the Office of 
Program Administration and Regional 
Offices with respect to Electronic Data 
Processing (EDP) procurements and 
reviews proposed hardware/software 
modifications and/or equipment 


upgrades. Establishes technical 
specifications for EDP procurement 
procedures and. where appropriate, 
conducts onsite reviews to determine 
the necessity and accuracy of such 
procurement requests. Serves as a 
clearinghouse for technical innovations 
and cost effective methodologies 
pertaining to the state of the art in EDP 
development. Provides technical support 
for experimentation projects pertaining 
to the combined processing of Medicare 
Part A with Part B claims and Medicare 
with Medicaid claims. 

b, Division of Systems Planning and 
Development (FPA42) 

Develops, directs and cooordinates 
systems plans and studies for the 
effective integration of all Medicare and 
Medicaid automated and nonautomated 
processing systems at the State agency 
or contractor level. Designs and 
conducts studies, demonstrations and 
surveys to improve Medicare and 
Medicaid operational systems, methods 
and procedures. Designs and tests new 
automated information systems and 
model systems. Conducts, reviews and 
performs analyses for future 
development of model systems functions 
in such areas as data management, data 
base systems analysis and design, 
distributed processing, terminal 
operations, mini-computers and 
operational security. Coordinates 
systems demonstration projects and 
participates in the review and 
evaluation of systems-related projects. 
Plans, develops and monitors systems 
requirements for Titles XVII] and XIX 
and coordinates systems requirements 
for related programs such as child 
health assurance. 

c. Division of Eligibility Systems 
(FPA431 

Plans, directs and coordinates the 
development and improvement of 
operational policy, systems and 
procedures for the establishment and 
maintenance of Medicare entitlement 
records, for the billing and collection of 
Medicare premiums, for administering 
the State buy-in agreements and for 
coordinating eligibility for individuals 
covered under the Medicare and 
Medicaid programs. Assists States to 
plan, develop and Implement Medicaid 
eligibility systems either as separate 
eligibility systems or in coordination 
with other related eligibility systems. 
Assesses the impact of operating 
systems on beneficiaries of HCFA 
programs and develops proposals to 
better meet their needs. Reviews 
adequacy of services furnished by the 
Social Security Administration (SSA) in 
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establishing eligibility for Medicare 
beneficiaries and collecting premiums. 
Plans, directs and coordinates the 
development and improvement of 
operational policy, systems and 
procedures at the contractor or State 
agency level with respect to systems 
security. 

d. Division of Methods and Systems 
Procedures (FPA44) 

Directs the development and issuance 
of specifications, requirements, 
procedures, functional standards and 
instructional material to implement and 
maintain operational systems for 
precessing Medicare and Medicaid 
claims and defining their applications to 
Medicare contractors, providers and 
suppliers of services, HCFA. States and 
beneficiaries of HCFA programs. 
Prepares general systems plans and 
develops requirements for the detailed 
design and programming for model 
systems used by Medicare contractors 
and by Slates in the administration of 
the Medicaid program. Plans, conducts 
and evaluates studies aimed at long- 
range Improvements in systems, 
methods and procedures as they relate 
to the administration of the Medicare 
and Medicaid programs and integration 
of systems within the framework of 
HCFA policies, goals and objectives and 
to promole efficiency and cost 
effectiveness. Provides direction to. and 
liaison with. HCFA components 
involved in the maintenance of health 
insurance utilization records and 
contractor-MCFA date exchange 
systems and procedures. 

4. Office of Financial Operations (FP A7) 

Sets policies and procedures by which 
State agencies (except State survey 
agencies), contractors and Regional 
Offices prepare and submit periodic 
budget estimates. In consultation with 
other HCFA and Bureau of Program 
Operations (BPO) components, develops 
and negotiates the national budget for 
Medicare contractors, including 
workload and funds estimates. Controls 
and manages the Medicare cash flow 
and related banking activities. Compiles 
estimates of benefit payments and 
administrative costs for the State 
Medicaid program. Issues and 
administers the Medicaid grant awards. 
Reviews all State Claims for Federal 
reimbursement under Title XIX. Reviews 
periodic contractor and State agency 
expenditure reports to evaluate budget 
execution and determine the 
allowability of costs. Provides definitive 
HCFA interpretation of Medicaid 
administration and training cost 
reimbursement policy. Issues 
clarifications to Regional Offices 


regarding operational Federal Financial 
Paticipation (FFP) issues. Prepares 
analyses of Medicare and Medicaid 
expenditure trends and patterns. 
Determines allowability of State 
Medicaid reimbursement claims, serves 
as focal point in Central Office for 
defense of disallowances before the 
Departmental Grant Appeals Board 
(GAB) and interprets and disseminates 
GAB decisions to pertinent HCFA staff. 
Ensures implementation of GAB 
decisions. Reviews contractor. State 
agency and Slate fiscal agent 
performance in determining the correct 
amount of provider, physician and 
supplier overpayments end assists 
contractors. State agencies and fiscal 
agents in negotiations related to the 
acceptability of the technique for 
determining the amount of overpayment 
and the methods of recovery. Prepares 
cases when compromises are not 
appropriate and overpayments are 
uncotlectable and assists the Claims 
Collection Officer in preparing such 
cases for disposition. Prepares manual 
instructions concerning the procedures 
for recovery of provider cost report 
ovefpayments. Designs, implements and 
maintains a Medicare/Medicaid 
overpayment tracking system. Directs 
the processing of all Medicare (Part A) 
beneficiary overpayments and appeals. 
Plans, directs and coordinates the 
processing of claims submitted for 
reconsideration and hearings. Develops, 
plans and conducts a comprehensive 
program to incorporate Croup Health 
Plans Operations into Medicare and 
Medicaid programs. 

a. Division of Contractor Financial 
Management (FPA71) 

Formualtes and approves the national 
budget for Medicare contractor 
administrative costs. Directs the 
Medicare contractor budget process. 
Develops, implements and monitors 
cash management letter-of-credit 
procedures for contractors and servicing 
banks. Sets requirements and 
procedures for contractors and Regional 
Offices to prepare and submit periodic 
budget estimates and reports. Analyzes 
and evualtes budget estimates submitted 
by contractors for ADP systems 
proposals. Participates in experimental 
contract Request for Proposal (RFP) 
preparation and proposal evaluation 
made by the Bureau of Program 
Operations (BPO). Participates in 
negotiations and approval of all related 
price adjustments. Reviews periodic 
contractor expenditure reports to 
evaluate budget execution and 
determinations of the allowability of 
costs. Designs, maintains and. as 
necessary, prepares specifications to 


revise the automated Contractor 
Administrative Cost Information System 
(CACIS). Analyzes contractor 
administrative cost data and trends. 
Directs and prepares instructions to 
guide Regional Offices in conducting 
reviews of specific financial 
management areas and reviews 
Regional Office performance to assure 
consistency in implementation of 
instructions. Interprets cost 
reimbursement principles and policies 
for contractors related to operational 
accounting issues. Determines 
compliance with accepted accounting 
principles and procedures. 

b. Division State Agency Financial 
Management (FPA72) 

Establishes policies and procedures 
by which Medicaid State agencies and 
Regional Offices submit periodic budget 
estimates and reports. Analyzes budget 
estimates and formulates the national 
Medicaid budget. Administers the State 
grants process for administrative and 
program payments. Reviews all State 
claims for Federal reimbursement under 
Title XIX Reviews periodic State 
agency expenditure reports to evaluate 
budget execution and determine the 
allowability of costs. Reviews Regional 
Office disallowances of State claims for 
Medicaid reimbursements. Serves as 
focal point in the Bureau of Program 
Operations for defense of disallowance 
decieions before the Grant Appeals 
Board (GAB), analyzes and 
disseminates GAB decisions and 
monitors their implementation. Sets and 
interprets fiscal requirements and 
procedures for use by States and 
Regional Offices. Develops HCFA 
insturctions for regional staff concerning 
the financial review of the Medicaid 
program and reviews Regional Office 
performance to assure consistency in 
implementation of instructions. Directs 
and coordinates the fiscal aspects of the 
Title XIX program activities. Provides 
definitive HCFA interpretation of 
Medicaid cost rembursement policy for 
administration and training. Responsible 
for operational policies regarding 
availability of Federal Financial 
Participation (FFP). designation of 
appropriate FFP rates and for issuing 
interpretations to Regional Offices 
regarding operational FFP issues. 

c. Division of Provider Overpayment (FP 
A73] 

Analyzes capabilities of the 
Medicare/Medicaid intermediaries, 
carriers, fiscal agents and State agencies 
to ascertain the most efficient 
application of funds available for 
auditing providers and suppliers. 
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Develops approaches and methods to 
reduce the incidence of overpayments 
by suggesting modification of 
reimbursement practices and other 
circumstances that give rise to 
overpayments. Prepares manual 
instructions for Regional Offices. 
Contractors, State agencies and fiscal 
agents on the proper procedures for 
recovery of overpayments of Medicare 
and Medicaid funds. Analyzes, controls 
and monitors outstanding overpayments 
to assure that contractors. State 
agencies and fiscal agents are timely 
identifying and collecting overpayments. 
Advises and assists Regional Offices, 
contractors. State agencies and fiscal 
agents in negotiations with providers, 
physicians and suppliers relatiing to the 
acceptability of particular techniques of 
determining the amount of 
overpayments, the responsibility for 
repayment and the method of recovery. 
In cases for which recovery action is 
pursued, maintains the control system 
relating to the statute of limitations for 
Filing suit and processes uncollectabie 
overpayment cases. Provides the Claims 
Collection Officer with complete 
documentation regarding overpayment 
cases being referred to the U.S. 

Attorney. 

d. Division of Beneficiary Appeals and 
Overpayments (FPA74) 

Directs the processing of all Medicare 
(Part A) beneficiary appeals and 
overpayment. Plans, directs and 
coordinates the processing of claims 
submitted for reconsideration and 
hearings. Reviews decisions by the 
Office of Hearings and Appeals. SSA. 
with respect to the liability and amount 
of beneficiary overpayments. Evaluates 
and provides input to other I1CFA 
components on the performance of 
contractors with respect to the 
processing of beneficiary appeals and 
overpayments. 

Division of Croup Health Plans 
Opei rations (FPA75J 

Develops, plans and conducts a 
comprehensive program to contract with 
and make payments to Group Health 
Plans (Health Maintenance 
Organizations. Group Practice 
} repayment Plans and Comprehensive 
Health Centers) for provision of services 
under the Medicare program. 

Coordinates and monitors the 
implementation with other HCFA and 
11HS components, as necessary, on 
problems involving capitation formulae, 
medical reimbursement policies, 
systems and data collection. Determines 
he payments to Group Health Plans and 
] e amounts, methods and frequency of 
retroactive adjustments. Evaluates cost 


reporting and conducts a continuing 
audit program to determine final 
program liability. Conducts or 
participates in studies aimed at long* 
range improvements and the overall 
evaluation of the Group Health Plans. 
Develops, plans and conducts a 
comprehensive program to incorporate 
Group Health Plans into the Medicaid 
program. 

2. Section FP.20.B. Bureau of Quality 
Control (FPC) is amended by deleting 
the functional statement only for the 
Bureau of Quality Control and then 
every subsequent organization title, 
functional statement and administrative 
code thereafter within Section FP.20.B. 
The deleted sections are to be replaced 
by the following updated functional 
statements, organizational titles and 
administrative codes. (Whenever 
possible, current administrative codes 
have been retained.) 

B. Bureau of Quality Control (FPC) 

Operates statistically based quality 
control programs and conducts problem* 
focused assessments in the areas of 
claims payment, institutional 
reimbursement, eligibility, third-party 
liability and utilization control and 
develops similar additional quality 
control programs which measure the 
financial integrity of Medicare and 
Medicaid. Following coordination with 
pertinent HCFA components, notifies 
carriers, fiscal intermediaries and State 
agencies of findings resulting from 
quality control programs. Makes 
recommendations to the Associate 
Administrator for Operations regarding 
financial penalties authorized and 
determined appropriate under 
regulations. Assists State Medicaid 
fiscal agents and Medicare contractors 
in improving the management of 
Federally required quality control 
programs. Develops, operates and 
manages a program for the performance 
evaluation of Medicare contractors and 
Medicaid State agencies and fiscal 
agents. Compiles operational and 
performance data for recurring and 
special reports to reflect status and 
trends in program operations 
effectiveness. Identifies significant 
trends and priority problems through 
comprehensive analyses of program 
operations and performance and 
evaluates findings surfaced through 
various assessment programs. Develops 
and conducts comprehensive analyses 
' and studies of selected areas of policy 
and operations to evaluate the 
appropriateness, cost effectiveness or 
other impact resulting from 
implementation of law, regulations, 
policies or operational procedures and 
systems. Develops recommendations for 


specific policy or operational 
Improvements based on assessment 
findings. Coordinates, monitors and 
evaluates all corrective action initiatives 
resulting from program assessment 
findings. Develops program-wide 
policies, regulations, procedures, 
guidelines and studies dealing with 
program effectiveness, oversight and 
improvement. 

X. Executive Operations Staff(FPC-l) 

Coordinates, for the Director, Bureau 
of Quality Control (BQC), matters of 
Bureau policy. Manages the 
development of Federal regulations 
prepared by the Bureau. Implements 
BQC correspondence tracking and 
control procedures including standards 
for style of correspondence and 
memoranda. Serves as primary contact 
point with the HCFA Office of Executive 
Operations. Exercises responsibility for 
BQC organizational planning, 
management analysis and informational 
functions, financial management, 
manpower control, training, 
administrative support activities, 
management advisory services, an Equal 
Employment Opportunity (EEO) 
program and related personnel and 
financial functions. 

2. Office of Quality Control Programs 
(FPC2) 

Designs and implements statistically 
based reviews and structural 
assessment programs to determine the 
overall effectiveness of quality control 
programs operated by carriers, 
intermediaries. State agencies, the 
HCFA Office of Direct Reimbursement 
and other related organizations. 
Develops and applies polices, standards 
and guidelines for quality control 
programs to provide uniform and 
comparative assessment of State and 
contractor performance in the areas of 
program eligibility and reimbursement, 
claims payment, utilization control and 
beneficiary services. Designs, develops 
and implements procedures for 
assessing adherence to requirements for 
various Medicaid Management 
Information System (MM1S) criteria. 
Designs and implements new or 
modified quality control programs to 
assure proper stewardship of Federal 
funds by carriers, intermediaries. State 
agencies and other HCFA-relatcd 
organizations. Initiates 
recommendations for financial penalties 
and disallowances on the basis of 
formal review results. Evaluate Regional 
Office performance in monitoring 
quality control programs and conducting 
sample reviews. Participates with other 
HCFA components in developing 
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regulations, policies and procedures for 
program administration. Provides 
consultation and technical guidance to 
carriers, fiscal intermediates. State 
agencies and Regional Offices on quality 
control. 

a. Division of Program Payment 
Assessment (FPC21) 

Develops, implements and directs 
national quality control programs to 
determine the effectiveness of Medicare 
contractors* and Medicaid State 
agencies' performance in the area of 
claims payment Assures uniform 
national assessment of contractor and 
State agency compliance with claims 
payment standards and program 
requirements. Designs, develops and 
implements procedures for assessing 
adherence to requirements for various 
Medicaid Management Information 
System (MMIS) criteria. Provides 
documentation and analysis necessary 
to initiate and support actions on 
sanctions that read from established 
claims payment quality control program 
incentives and corrective action 
requirements. Reviews and recommends 
action for adjudicating appeals of these 
sanctions. Promulgates guidelines and 
requirements for operation and direction 
of assessment and quality control 
programs. Establishes and operates 
systems for analyzing results of 
assessment and quality control 
programs identifying performance 
deficiencies. Develops, implements and 
operates a comprehensive system for 
assessing and assuring adherence to 
requirements for operating quality 
control and assessment systems. 
Systematically reviews established 
quality control and assessment 
programs and implements appropriate 
enhancements. Prepares recurring and 
special reports of quality control 
findings in the area of claims payment to 
document performance assessment 
results, present comparative analyses of 
individual State and contractor 
performance, interpret quantifiable 
findings and to indentify trends, 
significant problems and corrective 
action indicators. Consults with other 
components in evaluating the impact of 
existing and proposed program 
requirements on claims payment 
effectiveness and in developing 
proposals for legislative, policy or 
operational reform. 

b. Division of Institutional 
Reimbursement Assessment (FPC22) 

Develops, implements, directs and 
operates national quality control 
programs to determine the effectiveness 
of Medicare contractors’ and State 
agencies' reimbursement to institutional 


providers, including assessment of cost- 
based, prospective and alternative 
reimbursement systems and oversight of 
chain providers’ home office costs. 
Assures uniform national assessment of 
Medicare contractors* and State 
agencies' compliance with institutional 
reimbursement performance standards 
and program requirements. Promulgates 
guidelines and requirements for 
direction of reimbursement assessment 
and quality control programs. 
Establishes and operates systems for 
analyzing results of reimbursement 
assessment and quality control 
programs, assessing performance, 
identifying performance deficiencies 
and trends and determining need for 
new tracking and evaluation techniques. 
Develops, implements and operates a 
comprehensive system for assessing and 
assuring adherence to requirements for 
operating institutional reimbursement 
quality control and assessment 
programs. Systematically reviews 
established reimbursement quality 
control and assessment programs and 
implements appropriate enhancements 
reflecting operational, legislative and 
administrative changes. Prepares 
recurring and special reports of 
operational effectiveness in institutional 
reimbursement to document 
performance assessment results, present 
comparative analyses of individual 
State and contractor performance, 
interpret quantifiable findings, and 
identify trends, significant problems and 
appropriate corrective actions. Consults 
with other components in evaluating the 
impact of existing and proposed 
program requirements for effective 
reimbursement to institutional providers 
and in developing proposals for 
legislative, policy or operational reform. 

c. Division of Program Benefits 
Assessment (FPC23) 

Develops, implements, directs and 
operates national quality control 
programs to determine the effectiveness 
of Medicare contractors’ and Medicaid 
State agencies’ performance in the areas 
of eligibility determinations and 
beneficiary services. Assures uniform 
national assessment of contractor and 
State agency compliance with eligibility 
and beneficiary service standards and 
program requirements. Promulgates 
guidelines and requirements for 
operation and direction of assessment 
and quality control programs. 
Establishes and operates systems for 
analyzing results of assessment and 
quality control programs identifying 
performance deficiencies and trends. 
Provides documentation and analysis 
necessary to initiate and support actions 
on disallowances, sanctions and 


corrective action requirements, and on 
adjudication of appeals of 
disallowances and sanctions. Develops, 
implements and operates a 
comprehensive system for assessing and 
assuring adherence to requirements for 
operating quality control and 
assessment systems. Systematically 
reviews established quality control and 
assessment programs and implements 
appropriate enhancements. Prepares 
recurring and speciat reports of quality 
control findings in areas of eligibility 
and beneficiary services to document 
performance assessment results, present 
comparative analyses of individual 
State/contractor performance, interpret 
quantifiable findings and to identify 
trends, significant problems and 
corrective action indicators. Develops, 
implements, directs and operates 
mathematical/statistical procedures and 
data generating systems for all BQC 
quality control assessment systems and 
special studies. Designs and maintains 
sampling procedures, formulas for 
calculating findings, data reporting 
systems and procedures for statistical 
analyses for Office programs. Consults 
with other components in evaluating the 
impact of existing and proposed 
program requirements on eligibility and 
beneficiary services' effectiveness, and 
in developing proposals for policy or 
operational reform. 

3. Office of Program Quality Evaluation 
(FPC3) 

Conducts comprehensive analyses of 
overall program operations and 
performance and evaluates key findings 
surfaced through multiple assessment 
programs. Compiles operational and 
performance data for recurring and 
special reports to reflect status and 
trends in program operations 
effectiveness. Identifies significant 
trends and priority problems, draws 
broad conclusions about vulnerable 
program management areas and 
identifies emerging problem areas. 
Provides information and analysis 
necessary for long-range assessment 
planning, and develops 
recommendations for more effective 
oversight in priority areas. Provides data 
and systems analysis support to other 
components for production and 
interpretation of program operations 
and performance indicators. 

a. Division of Program Quality 
Evaluation (FPC31) 

Analyzes a broad range of program 
operations indicators and key findings 
from ail BQC assessment programs. 
Prepares summary interpretive reports 
reflecting overaJI analysis of key 











Federal Register / Vol. 48, No. 198 / Wednesday, October 12, 1983 / Notices 


48443 


operational performance findings. 

Serves as a resource regarding 
significant findings and trends. Provides 
a comprehensive evaluation of 
significant trends in the cost and 
effectiveness of program operations and 
identifies priority or recurring problems 
surfaced through multiple assessment 
approaches. Identifies indicators of 
apparent causes and effects and draws 
broad conclusions about vulnerable 
program areas. Identifies emerging and 
potential problem areas and develops 
recommendations for refocusing BQC 
assessment programs. Serves as the 
focus for information and analysis to 
support long-range planning of Bureau 
activities. 

b. Division of Reports and Analysis 

(FPC32) 

Designs and develops a system of 
reports that generates Medicare 
contractor and Medicaid State agency 
and fiscal agent data regarding program 
administration. Reviews contractors*, 
State agencies* and fiscal agents* 
reporting systems for consistency and 
ability to transmit the required 
information and prepares appropriate 
reporting changes. Prepares written 
interpretations and analyses of 
operating data to provide other Bureau 
components with information necessary 
in conducting performance evaluations. 
Develops specifications for an 
automated administrative information 
system for Medicare and Medicaid. 
Coordinates the development of the data 
set. Prepares recurring and special 
reports of status and trends in program 
administration and operational 
effectiveness. Provides technical 
assistance to Regional Offices, 
contractors. State agencies and fiscal 
agents on reporting requirements*. 

c. Division of Quality Control Systems 
Analysis (FPC33J 

Provides the Bureau of Quality 
Control with internal systems expertise 
to produce and interpret operational 
performance indicators from the 
manipulation of computer-stored 
financial and program data and to 
review the integrity of operating 
systems. Identifies and accesses 
' perating computer-stored programs and 
financial information in order to develop 
u*ad information for in-depth reviews by 
other BQC units or the Division of 
Quality Control Systems Analysis 
directly. Develops methods and 
programs for manipulating operating 
data and statistics to identify trends and 
to improve interpretive analyses through 
cross comparison of key data. On the 
basis of this information or lead 
information from other sources, tests 


selected Medicare and Medicaid 
systems onsite to identify system 
deficiencies which may contribute to 
erroneous payments. Reviews model 
systems or other systems requirements 
developed by the Bureau of Program 
Operations or other HCFA components 
in order to assure the capability of 
HCFA-reimbursed systems to prevent 
erroneous payments, 

4. Office of Operational Reviews (FPC8) 

Develops, conducts and/or directs 
Regional Office (RO) participation in 
intensive analyses of selected areas of 
quality control and asessment policy 
and operations. Assessments are 
conducted to document and evaluate the 
incidence and cause/effect of specific 
priority problems or other impact 
resulting from implementation of laws, 
regulations, policies or operational 
procedures and systems. Where 
inappropriate payments exist, develops 
analytical reports and specific 
recommendations for more effective 
policy or operational controls. Makes 
independent, nonroutine assessments of 
systemic policies and operational 
processes and concerns to asure that 
results are consistent with the needs 
and goals of the Medicare/Medicaid 
programs. Develops program-wide 
regulations, procedures, guidelines and 
studies dealing with program 
effectiveness, oversight and 
improvement. Develops, implements and 
maintains programs for comprehensive 
performance evaluation of Medicare 
contractors and Medicaid State agencies 
and fiscal agents to compare and 
consolidate operational and cost 
effectiveness data with findings from a 
variety of assessment and quality 
control programs. Provides technical 
direction and guidance to ROs in their 
overall evaluation of the performance of 
contractors. State agencies and fiscal 
agents. Assures timely production of 
individual and composite reports which 
document and evaluate the performance 
of State agencies and Medicare 
contractors. Oversees corrective action 
(CA) policies and processes affecting 
State agencies and Medicare 
contractors, including criteria for 
corrective action plans, assessment of 
value of planned and implemented 
corrective actions monitoring of CA 
progress and effectiveness, and 
recommendations for imposing or 
waiving penalties and fiscal 
disallowances. Provides overall counsel 
to Bureau management. Central Office 
and field components in the priorities, 
direction and accomplishments of the 
Office. 


o. Division of Issue Analysis (FPCdt) 

Designs and conducts problem- 
focused analyses of available 
information about program performance, 
operations and expenditures to evaluate 
the probable cause, incidence and 
impact of selected program problems. 
Reviews and evaluates the effectiveness 
of selected policies and operational 
processes to ensure fiscal accountability 
and consistency with program 
management objectives. Where 
conclusions can be supported by 
comparative analyses of available data, 
prepares interpretive reports to advise 
policy and operating officials of key 
findings and to present documented 
recommendations for problem 
resolution. Identifies areas where 
further assessment and documentation 
are needed to fully interpret problem 
indicators, explain probelm causes or 
support recommendations for 
improvement Accomplishes preliminary 
research, provides lead information and 
develops detailed proposals for more in- 
depth problem assessment and 
documentation by other components. 
Assures that recommendations surfuced 
through Office assessments are fully 
documented, reflect relevant collateral 
sources and concerns and are effectively 
presented so that appropriate action 
may be taken. Directs Bureau liaison 
activity relating to sanctions, civil 
money penalties, audits and other 
actions initiated by external monitoring 
agencies. Identifies Office data needs 
and provides specialized analyses to 
Office components. Develops guidelines 
and evaluation criteria, and monitors 
and evaluates all corrective action 
activity flowing from review and 
assessment recommendations having to 
do with improving program quality and 
effectiveness. Prepares 
recommendations concerning 
limitations, withholding of Federal 
funds, penalties, sanctions, or adverse 
actions of Medicare contractors and/or 
Medicaid State agencies. Coordinates 
with BERC, BPO and other HCFA 
components to assure that program 
review recommendations are 
appropriately resolved. Evaluates and 
takes necessary action to refer all 
proposed administrative remedies 
regarding compliance of State agencies 
to appropriate HCFA authorities. Acts 
as clearinghouse for all recommended 
operational programmatic changes 
forwarded by Regional Office 
components. 
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b. Division of Program Effectiveness 
Reviews (FPC62) 

Undertakes in-depth assessment of 
selected programmatic areas to 
determine whether established policy 
and operational criteria are effectively 
met to thoroughly evaluate the 
appropriateness and cost effectiveness 
of selected HCFA-wide operational 
procedures and systems and to 
supplement available data with 
additional documentation and 
understanding of priority problems. 
Coordinates with policymaking officials 
in designing reviews, developing 
protocols and conducting reviews. 
Conducts and/or directs RO 
participation in reviews. Recommends 
specific policy or operational 
modifications directed to parties 
responsible for effectuating change. 
Consults with HCFA policy and 
operational components and prepares 
specific recommendations for regulatory 
and legislative initiatives to enhance 
cost-effective program management. 
Develops and conducts studies to 
evaluate the potential impact resulting 
from implementation of proposed law, 
regulation, and/or policy and 
determines the need for improved policy 
or operational controls to assure fiscal 
accountability and effective program 
management. Conducts special surveys 
in critical areas, identifying problems 
and barriers to problem resolution and 
developing and recommending 
alternative solutions. Develops, 
conducts and/or direct RO participation 
in pilot reviews of selected areas to 
determine the potential benefit of 
conducting comprehensive analyses of 
selected program problem areas. 
Determines data analysis needs and 
develops specifications for use in 
conduct of pilot studies and national 
effectiveness reviews. Recommends 
program-wide policies, regulations, 
procedures, guidelines and studies 
dealing with program effectiveness, 
oversight and improvement. 

a Division of Performance Analysis 
(FPC63) 

Develops, implements and conducts a 
program for comprehensive performance 
evaluation of Medicare contractors, 
Medicaid State agencies and fiscal 
agents. Develops, implements and 
maintains the Contractor Performance 
F.valuation Program (CPEP) and the 
State Assessment Program for the 
evaluation of Medicare contractors. 

State agencies and fiscal agents against 
established performance standards. 
Provides technical direction and 
guidance to Regional Offices in their 
overall evaluation of the performance of 


contractors, State agencies and fiscal 
agents. Analyzes CPEP and State 
assessment results,*in conjunction with 
relevant operational and cost data, to 
determine the operational effectiveness 
of individual contractors. State agencies 
or fiscal agents. Prepares composite 
evaluation reports and comparative 
rankings of individual contractor and 
State agency performance. Coordinates 
the review of Regional Office 
evaluations of contractor and State 
agency conformance with Central Office 
policies and procedures. Identifies 
significant operational problems and/or 
Issues of national concern with respect 
to contractors and State agencies and 
makes recommendations for corrective 
action to appropriate Office of the 
Associate Administrator for Operations 
(OAAO) components. Identifies 
pervasive problems and surfaces areas 
needing further evaluation by other 
Bureau components. 

3. Section FP.20.C. Health Standards 
and Quality Bureau (FPE) is amended by 
deleting the functional statement only 
for the Health Standards and Quality 
Bureau and then every subsequent 
organization title, functional statement 
and administrative code thereafter 
within Section FP.20.C. The deleted 
sections are to be replaced by the 
following updated functional 
statements, organization titles and 
administrative codes. (Wherever 
possible, current administrative codes 
have been retained.) 

C. Health Standards and Quality Bureau 
(FPE) 

Provides leadership and overall 
programmatic direction for 
implementation and enforcement of 
health quality and safety standards for 
providers and suppliers of health care 
services and evaluates their impact on 
the utilization, quality and cost of health 
care services. Plans, develops and 
establishes procedures and guidelines 
for administering and evaluating the 
nationwide Medicare and Medicaid 
survey and certification program. 
Monitors and validates the process for 
certifying that participating providers 
and suppliers are in compliance with 
established conditions and standards. 
Responsible for implementation and 
operation of professional review and 
other medical review programs. 
Administers a comprehensive system for 
assessment of individual professional 
and medical review organizations to 
determine compliance with program 
requirements and to document the 
effectiveness and impact of their 
activities. Establishes specifications for 
information and data reporting, 
collection and systems requirements for 


the survey and certification, 
professional review and other medical 
review activities. 

1. Office of Program Support (FPE2) 

Provides management of personnel, 
financial material and data systems 
resources within the Health Standards 
and Quality Bureau (HSQB) including 
work planning, the administrative 
budget, management analysis, 
procurement, contracts and grants and 
other areas of administration. Provides 
for the Bureau, management of staff 
personnel utilization and personnel 
programs including staff placement, 
personnel actions and employee 
appraisal systems. Manages for the 
Bureau a variety of management 
planning, reporting and monitoring 
systems required by HCFA and HHS. 
Formulates the Bureau's administrative 
budget and operating plans including 
trends and reprogramming as necessary 
Provides management of the Bureau's 
records, files and correspondence 
progams. Provides Bureau policy, 
standards and procedures governing the 
design, development and maintenance 
of publications and forms. Manages 
Bureau printing, duplicating, 
reprographics and distribution services. 
At the Bureau level, interprets and 
implements Department and HCFA 
management and administrative 
policies, procedures and systems and 
conducts analyses as required. 
Maintains liaison with HCFA. the 
Department and other government 
components in order to provide 
management advice and support to the 
Bureau. Participates in assessing and 
evaluating HSQB organizational 
performance and compliance in carrying 
out HSQB and HCFA policies and 
procedures. In accordance with policies 
and standards established by the 
Bureau of Data Management and 
Strutcgy, develops data systems 
procedures and requirements. Monitors 
the development and design of data 
systems for AAO components. Designs 
and prepares computer programming for 
major AAO systems, program-related 
data base systems and special systems 
due to legislative or program initiatives. 
Provides technical assistance to AAO 
components to facilitate the 
implementation of data systems, data 
quality control, analysis and reporting. 

2. Office of Medical Review (FPE3) 

Coordinates implementation of 
professional review and other medical 
review programs. Develops and 
implements operational procedures and 
instructions relating to fiscal 
management of professional review 
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programs, including the principles of 
reimbursement for review, development 
of program related budgets, accounting 
procedures, reports management 
statistical reporting, and auditing 
requirements applicable to such 
professional review organizations. 
Establishes guidelines relating to the 
oversight of professional and other 
medical review organizations. Provides 
advice and assistance to Regional Office 
staffs and other organizations 
conducting professional review 
concerning fiscal and program 
management activities. Prepares issues 
for the Office of the General Counsel 
reviews relating to legal aspects of 
professional review and quality 
assurance. 

o. Division of Program Operations 
(FPE3J) 

Provides overall programmatic and 
technical management of contracts and 
any other financing agreements with 
organizations conducting professional 
and medical review including 
establishment of expenditure levels, 
final approval of funding requests and 
resolution of audit findings. Provides 
program guidance and assistance to 
Regional Office staff in performance of 
their responsibilities. Communicates 
and interprets HCFA medical review 
policies to professional and medical 
review organizations and provides or 
arranges for the provision of technical 
assistance. Administers a 
comprehensive system for assessment of 
individual, professional and medical 
review organizations to determine 
compliance with program requirements 
•md to document the effectiveness and 
impact of their activities, initiates, 
designs and carries our studies and 
analyzes data provided through HSQB 
data systems on a routine and special 
basis. 

b. Division of Revciw Programs (FPE32) 

Develops and interprets 
methodologies and systems for all 
programs related to professional review 
of medical necessity, reasonableness 
and appropriateness of services (e.g., 
ancillary, inpatient, ourpatient, or 
suppliers or practitioner care) 
reimbursed under Titles V. XI. XVIII and 
XIX of the Social Security Act. 
Professional review includes review 
performed by PSROs. fiscal 
intermediaries and carriers, hospital 
utilization review committees and 
Medicaid State agencies. Develops and 
interprets policies related to the conduct 
of professional review at various levels 
of care. Develops and interprets 
operational policies for the involvement 
of physicians and other health care 


professionals in the conduct of 
professional review. Develops, with 
other office of medical review 
components, criteria for objective 
setting and the application of norms, 
criteria and standards of professional 
review. Develops criteria for evaluation 
of professional review. Develops and 
interprets medical review policies 
regarding the impact of review on 
technical issues such as waiver of 
liability, inappropriate level of care, 
“grace days'*, and denials of 
reimbursement based on medical 
necessity with attendant 
reconsiderations and appeals. Monitors 
legislative, regulatory and operational 
developments related to medical review. 
Identifies and initiates necessary 
changes resulting from such 
developments. Develops legislative 
agenda and proposals related to 
statutory changes in medical review 
policies or procedures. Serves as a 
technical resource within the Bureau of 
resolving medical review issues and 
providing assistance on other program 
decision areas. 

3. Office of Survey and Certification 
(FPE5) 

Develops and establishes procedures 
and oversees the implementation and 
enforcement of health and safety 
standards for providers and suppliers of 
health services dnder Medicare, 
Medicaid and other Federal health 
programs. Administers and monitors the 
nationwide Medicare and Medicaid 
provider and supplier certification 
program. Develops procedures and 
guidelines for regional certification 
responsibilities under Medicare and 
Medicaid. Monitors and validates the 
application of health and safety 
standards and the adherence to 
Medicare and Medicaid certification 
program. Develops procedures and 
guidelines for regional certification 
responsibilities under Medicare and 
Medicaid. Monitors and validates the 
application of health and safety 
standards and the adherence to 
Medicare and Medicaid policies by 
State survey agencies and other 
approved accrediting bodies. Monitors 
and evaluates regional performance of 
oversight responsibilities in survey and 
certification. Reviews the validity and 
effectiveness of existing standards. 
Develops and analyzes national data on 
the administration of the Medicare 8nd 
Medicaid survey and certification 
program and develops methods for 
improvements. Conducts training, 
informational and other initiatives for 
improving the performance of State 
survey agencies and the providers and 


suppliers under the Medicare and 
Medicaid programs. 

a Division of Data and Program 
Analysis (FPE56) 

Initiates, designs, and carries out 
analyses of programmatic and health 
management data generated by the 
centralized Medicare and Medicaid 
Automated Certification Systems 
(MMACS) on a routine and special 
basis. Serves as the Office focal point in 
identifying survey and certification 
issues and in developing program 
assessment methodologies. Develops 
criteria for assessing the performance 
and efficiency of the survey and 
certification activity at both the 
Regional and the State level. Provides 
technical assistance and training to 
Central and Regional Office personnel 
involved in the utilization of data 
output Develops new approaches for 
survey and certification on the basis of 
needs identified through MMACS data. 
Regional Office direct surveys, 
comments from State survey agencies 
and other program areas. Tests 
improvements in the State agencies' 
certification process including 
modification of reporting procedures, 
utilization of personnel and use of 
financial incentives. Develops criteria 
for setting surveyor qualifications and 
methods for reviewing the performance 
of survey personnel. Collects and 
anlayzes data derived from MMACS for 
use by Regional Offices and State 
'agencies in pinpointing specific 
certification problems and for 
development of criteria and procedures 
to assess the quality of care being 
recorded by Medicare and Medicaid 
providers. Examines and revises, in 
coordination with two other standards 
and certification divisions, the Division 
of Survey Procedures and Training and 
the Division of institutional and 
Ambulatory Services within HSQB. as 
well os other concerned organizations 
within HCFA or HHS. the survey report 
forms, guidelines and instructions to 
ensure consistency of application and 
interpretation by both surveyors and 
providers. 

h. Division of Survey Procedures and 
Training (FPE57) 

Develops and coordinates 
administrative and fiscal procedures 
and guidelines for State survey and 
certification agencies. Monitors and 
evaluates State agency operations and 
certification functions through the 
comprehensive program review of State 
agency activities. Dev elops procedures 
for evaluating the effectiveness of 
Regional Office oversight of State 
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survey agency performance. Makes 
periodic onsite reviews of the Division 
of Health Standards and Qualtiy in 
Regional Offices and of State agencies. 
Assists Regional Offices by arrangeing 
for supplemental personnel to 
participate in direct sample surveys of 
provider institutions and by 
participating in program and 
administrative reviews conducted by 
communications to State agencies and 
regions relating to provider certification 
and State agency management. 
Develops and conducts a survey and 
certification training program for 
regional and State agency personnel. 
Promotes provider/supplier personnel 
training programs based on analysis of 
deficiency patterns, study results and 
suggestions from provider groups. 
Develops and/or updates existing 
training materials and techniques for 
surveyor and provider personnel. 
Provides technical assistance to 
educational institutions, professional 
organizations and State agencies in 
developing training activities. 

c. Division of Institutional and 
Ambulatory Services (FPE58) 

Directs and coordinates activities that 
implement, enforce and monitor health 
quality and safety standards and other 
health care procedures for all providers 
and suppliers under Medicare, Medicaid 
and other Federal programs. Applies 
regulations, procedures and guidelines 
for the improvement of standards 
enforcement and validation processes. 
Reviews and analyzes existing 
standards to determine their initial and 
continued effectiveness and impact on 
utilization, quality and cost of provider 
and supplier services and initiates new 
or revised instructions or standards, as 
necessary. Develops, reviews and 
maintains guidelines and instructions 
for interpretation, implementation and 
enforcement of health quality and safety 
standards by the Regional Offices and 
State survey agencies. Prepares 
provider/supplier participation 
materials and instructions. Develops 
survey and certification forms and 
procedures utilized by State survey 
agencies in the survey and certification 
process. Monitors the enforcement of 
health quality and safety standards and 
compliance with established policy by 
State survey agencies and other public 
and private organizations participating 
in the Medicare and Medicaid programs. 
Directs and coordinates division 
functions with the Bureau of Program 
Operations and Bureau of Eligibility, 
Reimbursement and Coverage. Conducts 
liaison with professional groups and 
standards setting organizations. 

Services as the focal point for 


responding to Regional Office, State 
agency, Congressional, organizational 
and individual inquiries relating to the 
application of health and safety 
requirements including those of the 
Clinical Laboratories Improvement Act 
and certification procedures for 
participating providers and suppliers. 

4. Section FP.20.D. The Office of the 
Regional Administrator (FP D(l—XJJ is 
amended by deleting the organization 
title, functional statement and 
administrative code for Section 
FP.20.D.2. Division of Quality Control 
(FP D(I-X)B) in its entirety. 

5. Section FP.20.D.1. Division of 
Health Standards and Quality (FP D(l- 
X)A), the functional statement is deleted 
in its entirety and replaced by a new 
functional statement. The organization 
title and administrative code remains 
the same. The new functional statement 
Is: 

1. Division of Health Standards and 
Quality (FP D (l-X)A) 

Under the direction of the HCFA 
Regional Administrator, the Division of 
Health Standards and Quality assures 
that health care services provided under 
Medicare and Medicaid are furnished in 
the most effective and efficient manner 
consistent with recognized professional 
standards of care. Serves as the regional 
focus for assuring accountability to 
health care consumers for the quality of 
health care services. Participates in the 
formulation and development of health 
standards and quality policies and 
programs: interprets and implements 
health safety standards and evaluates 
their impact on the utilization and 
quality of health care services. Ensures 
appropriate review and application of 
conditions of participation for providers 
and suppliers of health services under 
Medicare and Medicaid and other 
related Federal programs. Exercises 
authority for approval/denial/ 
termination of all provider/supplier 
certification actions under the Medicare 
program. Makes final determination on 
all initial budget requests submitted by 
State survey agencies. Exercises 
authority on all fiscal matters relating to 
section 1864 Medicare State Survey 
Agency agreements. Resolves conflicts 
involving the State survey agency and 
professional review and medical review 
organizations. Oversees, monitors and 
evaluates the Medicaid State Agency, 
State survey agencies and professional 
review and medical review 
organizations. Maintains liaison with 
organizations representing health care 
professionals, providers of health care 
services, and program beneficiaries. 
Participates in the conduct of national 
studies and conducts comprehensive 


regional reviews by selectively 
evaluating indicators of policy or 
operational weaknesses to provide 
information concerning the effectiveness 
and cost implications of HCFA policy 
and operational decisions. Coordinates 
State and contractor responsibilities and 
activities related to sanctions, civil 
money penalties, and other Office of the 
Inspector General (OIG) activities. 
Recommends corrective action within 
functional areas of responsibility 
including Federal/State statutory and 
regulatory changes to Central Office and 
States respectively. Interprets and 
implements policies and procedures for 
review and utilization control programs 
under the Social Security Act and other 
Federal programs. Oversees the 
negotiation and award of grants and the 
operation of local professional review 
and medical review organizations. 
Performs regional responsibilities 
relating to experimental and 
demonstration projects. Develops and 
implements a program of liaison with 
organizations representing health care 
professionals and providers of health 
care services, and assumes 
responsibility for associated program 
training. Provides current feedback to 
Central Office on operations, activities, 
and problems. Provides regional 
perspective in the development of 
Central Office policies, objectives, and 
work plans. Monitors and assesses 
performance and provides technical 
assistance to End-State Renal Disease 
(ESRD) networks by overseeing 
financial management and compliance 
with program policies and regulations 
and ensures coordination with States 
and local planning agencies and PSROs. 

6. Section FP.2G.D.3. Division of 
Financial Operations (FP D(I-X)C). the 
functional statement is deleted in its 
entirety and replaced by a new 
functional statement. This section is 
also to be renumbered as Section 
FP.20.D.2. The organization title and 
administrative code remains the same. 
The new functional statement is: 

2. Division of Financial Operations 
(FPD(I-X)C) 

Under the direction of the HCFA 
Regional Administrator, the Division of 
Financial Operations is responsible for 
financial management, institutional 
reimbursement, and Automated Data 
Processing (ADP) systems of Medicare 
contractors and Medicaid State 
Agencies, Assures continuing 
surveillance and apprasial of Medicare 
contractors regarding the 
implementation of Medicare 
institutional reimbursement policy and 
procedures. Monitors contractor 
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overpayment identification and 
collection activities; prepares 
overpayment cases for submission to the 
Genera) Accounting Office (GAO) for 
cullectioin and/or to the Department of 
JuBtice for possible litigation. Identifies 
problems and initiates action to ensure 
contractor adherence to national 
Medicare financial management policy 
and procedures. Directs Medicare 
regional financial management 
activities. Directs a program of in-depth 
surveys to evaluate the effectiveness of 
the Medicare program with respect to 
thu Division’s areas of responsibility. 
Conducts Part B quality assurance 
program and on-site performance 
appraisals. Negotiates and approves 
contractor budgets, modifications to 
budget allotments and fuial cost 
settlements. Coordinates day-to-day 
contractor financial management 
activities; reviews and evaluates the 
coat allocation procedures of 
contractors. Plans, manages and 
provides Federal leadership and 
assistance to Medicaid State Agencies 
in implementation, mainteneance, and 
regulatory review of Medicaid State 
Agency activities with respect to 
institutional reimbursement, financial 
management and ADP systems. 

Interprets Medicaid program and 
financial policy with respect to 
institutional reimbursement, financial 
management, and automated data 
processing activities. With respect to 
areas of the Division's responsibility, 
maintains day-to-day liaison with 
Medicaid State Agencies and monitors 
their Medicad program activities and 
practices by conducting periodic 
comprehensive on-site program 
management and financial reviews to 
assure State adherence to Federal law 
and regulations. Reviews, approves and 
monitors Medicaid State Agency 
institutional reimbursement plan. 

Reviews cost allocation plans, 
determines whether such plans are 
«pprovable from the Medicaid 
standpoint and advises Regional 
Administrative Support Centers of such 
determinations. Reviews, analyzes, and 
approves Medicaid State Agency 
expenditures for Medicaid contracts. 
Resolves audits with States. Reviews 
State’s quarterly estimates of 
expenditures under the Medicaid 
Program and recommends the estimated 
‘mount to be approved by HCFA in the 
quarterly grants. Reviews States' 
quarterly statements of expenditures 
,,r u recommends appropriate action on 
amounts claimed. Defers reimbursement 
action on questionable State claims, 
reviews the claims for allowability and 
^commends appropriate action. Issues 


orders suspending Federal financial 
participation in State payments to 
ineligible Title XIX provider institutions 
and revokes such suspension orders. 
Advises, provides technical assistance, 
supports, and evaluates State 
management information and claims 
payment systems. Operates systematic 
Medicare and Medicaid quality control 
programs in a variety of areas, including 
Medicaid claims payment. Medicaid 
eligibility, third-party liability, Medicaid 
utilization control and Medicare Part B 
end-of-lino bill retiew. Makes 
recommendations to the Regional 
Administrator regarding financial 
penalties and final decisions regarding 
Federal/State quality control 
differences. Assists Medicaid State 
Agencies and Medicare contractors in 
improving the management of federally 
required quality control programs. 
Recommends corrective action by 
contractors and State agencies. Provides 
for State and regional input to 
operational plans, policy, regulations, 
legislation, and budget formulation with 
respect to areas of responsibility. 
Provides current feedback to Central 
Office counterparts on operations, 
activities, and problems. Provides 
regional perspective in the development 
of central policy, objectives and work 
plana related to areas of responsibility. 

7. Section FP.20.D.4. Division of 
Program Operations (FPD(I-X)D) is to be 
renumbered as Section FP.20.D.3. 

Section FQ.20. The Office of the 
Associate Administrator for Policy (FQ) 
(Functions) is amended by the following 
actions: 

Section FQ.20.A. Bureau of Eligibility, 
Reimbursement and Coverage |FQA) is 
amended by deleting Section FQ.20.A t. 
Management Staff (FQA-1) and Section 
FQ.20.A.2. Executive Secretariat (FQA- 
2) in their entirety. 

2. Section FQ.20.A. is further amended 
by adding a new organizational unit 
which will be entitled the Office of the 
Executive Officer (FQA8). This new 
organization will be designated number 

2. Therefore, the sequence of the major 
offices within Section FQ.20 A. will 
change as follows 

1. Regulations Staff (FQA-3) 

2. Office of Executive Officer (FQA8) 

3. Office of Coverage Policy (FQA7) 

4. Office of Reimbursement Policy 
(FQA5) 

5. Office of Eligibility Policy (FQA6) 

The new organization functional 

statement and administrative code is as 
follows: 


1. The Office of the Executive Officer 
(FQA8) 

Directs the planning, development and 
coordination of a comprehensive 
program of management activities 
including: financial management, 
management analysis and information, 
field liaison, Freedom of Information 
operations. State Medicaid waiver 
requests, and an executive secretariat 
for the Bureau. Serves as principal 
advisor to the Director, as well as the 
executive staff of the Bureau of 
Eligibility, Reimbursement and 
Coverage, on the full range of 
management and related administrative 
issues. Responsible for handling highly 
sensitive and complex assignments 
requiring the Director's and Deputy 
Director's personal attention often 
involving inter-Bureau and office 
coordination and direction. 

3. Section FQ.20.C.l.a. Division of 
Coverage and Benefits (FQCCl). is 
deleted in its entirety and replaced by a 
new organization title and a new 
functional statement. The administrative 
code will remain the same. Section 
FQ.TO.C.l.a. is revised by adding the 
following new division title and 
functional statement. 

o. Division of Coverage and Eligibility 
(FQCCl) 

Conducts legislative planning and 
analysis and provides recommendations 
to senior HCFA and Departmental 
officials on coverage policies and 
standards under Medicare and Medicaid 
for services provided by institutional 
and noninstitutional-providers, coverage 
policies and legislative standards 
includes conditions of participation for 
services provided by individual health 
care practitioners and suppliers: and 
policies on eligibility for Medicare and 
Medicaid including conditions of 
participation. Provides input to the 
development of technical specifications 
for legislation. Provides consultative 
services to Senators. House 
Representatives, congressional staff and 
the public on coverage and eligibility 
legislative issues. Transmits 
congressional information, views and 
inquiries to the appropriate HCFA 
component(s). Prepares testimony and 
provides briefings materials for 
congressional hearings. 

4. Section FQ.20.C.l.b. Division of 
Health Systems (FQCC2) is deleted in its 
entirety. 

5. Section FQ.20.C.1.C, Division of 
Administration and Reimbursement 
(FQCC3) the functional statement is 
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deleted in its entirety and replaced by a 
new functional statement. This section 
is also to be renumbered as Section 
FQ.20.CXb. The organization title and 
administrative code remain the same. 
The new functional statement is: 

b. Division of Administration and 
Reimbursement (FQCC3) 

Conducts legislative planning and 
analysis and provides recommendations 
to senior MCFA and Departmental 
officials concerning Medicare and 
Medicaid programs in the areas of 
program administration, reimbursement 
and reimbursement reform, program 
interrelationships and any other specific 
operational aspects. Prepares testimony 
and provides briefing materials for 
congressional hearings. Provides 
consultative services to Senators, House 
Representatives, congressional staffs, 
and the public on legislative issues. 
Transmits congressional information, 
views and inquiries to the appropriate 
HCFA component(s). Provides input to 
the development of technical 
specifications for legislation. 

6. A new section FQ.20.Clx. Division 
of Legislative Reference and 
Coordination (FQCC4) is added to read 
as follows: 

c. Division of Legislative Reference and 
Coordination (FQCC4) 

Directs and coordinates preparations 
for the appearance of HCFA witnesses 
before congressional committee 
hearings and mark-up sessions. Directs 
and coordinates HCFA support to 
Departmental witnesses when they 
appear before Congress. Coordinates the 
development of HCFA’s fiscal year 
legislative package and acts as liaison 
for HCFA legislative activity involving 
Congressional Budget and 
Appropriation Committees. Produces a 
number of information documents on a 
regularly scheduled basis as well as 
special reports on special legislative 
issues and activities. Maintains and 
services HCFA with a legislative and 
legislative support reference library and 
coordinates with the Department on the 
preparation of bill reports and bill report 
clearances. Monitors and reports on 
HCFA contacts and meetings with 
congressional staff. 

Dated: September 2ft, 1983. 

Margaret M. Heckler, 

Secretary . 

|FJt Doc M-rWRS Kllml 10-1 1 -«. ft 45 «m] 

BIU1NO C00€ 4120-0341 


National Institutes of Health 

Clinical Applications and Prevention 
Advisory Committee; Meeting 

Pursuant to Pub. L 92-^83, notice is 
hereby given of the meeting of the 
Clinical Applications and Prevention 
Advisory Committee, Division of Heart 
and Vacular Diseases, National Heart, 
Lung, and Blood Institute, National 
Institutes of Health. November 1-2,1983. 
The meeting will be held in Conference 
Room 0 (C Wing). Building 31,9000 
Rockville Pike, Belhesda, Maryland 
20205. 

This meeting will be open to the 
public on November 1 from 8:30 a.m. to 
recess and from 8:30 a.m. to 
adjournment on November 2 to discuss 
new initiatives and program policies and 
issues. Attendance by the public is 
limited to space available. 

Ms. Terry Bellicha, Chief. Public 
Inquiry Reports Branch. National Heart, 
Lung, and Blood Institute. Building 31, 
Room 4A21, National Institutes of 
Health, Bcthesda, Maryland 20205, 
phone (301) 498-4236, will provide 
summaries of meetings and rosters of 
committee members. Dr. William 
Friedewald, Executive Secretary of the 
Committee, Federal Building, Room 212, 
Belhesda, Maryland 20205, phone (301) 
496-2533, will furnish substantive 
program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.837. Heart and Vascular 
Diseases Research. National Institutes of 
Health) 

Dated- October 4. 1983. 

Betty J. beveridgo, 

N1H Committee Management Officer. 

|ttr Doe SS-27708 FH#d !0-11-63. 6*5 «m| 

BtUJNG COO€ 4140-01-46 


Genetic Basis of Disease Review 
Committee; Amended Notice of 
Meeting 

Notice is hereby given of a change in 
the meeting date and place of the 
Genetic Basis of Disease Review 
Committee, sponsored by the National 
Institute of General Medical Sciences, 
which was published in the Federal 
Register on September 29.1983 (48 FR 
44859). 

This meeting was to have convened at 
8:30 a.m. on November 14,1983, Building 
31C, Conference Room 7, National 
Institutes of Health, but has been 
changed to 8:30 a.m. on November 15, 
1983, Westwood Building. Conference 
Room 3. 


The meeting will be open to the public 
from 8:30 a.m. to 10:30 a.m. 

Dated: October 4.1983. 

Betty J. Beveridge, 

Committee Management Officer. National 
Institution of Health 

int Doc «S-27no Filed UMHKk *4S mm\ 

BILLING COOC 4140-01-41 


National Digestive Diseases Advisory 
Board; Meeting 

Pursuant to Public Law 92-483, notice 
Is hereby given of the meeting of the 
National Digestive Diseases Advisory 
Board on October 27.1983,8:30 a.m. to 
adjournment, at the Holiday Inn Hotel. 
480 King Street. Old Town Alexandria. 
Virginia 22314. The meeting, which will 
be open to the public, is being held to 
discuss the Board's activities and to 
continue the evaluation of the 
implementation of current digestive 
diseases plan. Attendance by the public 
will be limited to space available. 
Notice of the meeting room will be 
posted in the Hotel lobby. 

Dr. Ralph Bain, Exective Director, 
National Digestive Diseases Advisory 
Board, P.O. Box 30377, Rethcsda. 
Maryland 20084, (301) 496-2232, will 
protfde an agenda and roster of 
members. Summaries of the meeting 
may be obtained by contacting Carole 
A. Frank. Committee Management 
Office, NIADDK. National Institutes of 
Health, Room 9A46, Building 31 
Bcthesda, Maryland 20205, (301) 490- 
5785. 

Dated: October 4, 1983. 

Betty |. Beveridge, 

NUi Committee Management Officer. 

(FR Doc 0-27701 PVlrd 10-11-0 MS ub| 

BILLING COOC 4140-0141 


Social Security Administration 

Title II and Title XVI Research Grants; 
Announcement of the Availability of 
Grant Funds 

Correction 

In FR Doc. 83-27119 beginning on page 
45469 in the issue of Wednesday. 
October 5,1983, make the following 
correction on page 45471: In the middle 
column, the second line, the date should 
read "December 5.1983". 

BILLING COOC ISBS-0V4I 
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DEPARTMENT OF THE INTERIOR 

Office of the Secretary 

Privacy Act of 1974—Revision of 
Systems of Records 

Pursuant to (he provisions of the 
Privacy Act of 1974 (5 U.S.C. 552a). 
notice is hereby given that the 
Department of the Interior proposes to 
revise three existing system of records 
notices. The records system notices, 
describing records maintained by the 
U S. Geological Survey, are titled as 
follows: 

1 Payroll, Attendance end Leave 
Record* —Interior. GS-1 {Published at 48 
FR 28746 on 6/23/83), 

2 Accounts Receivable—Interior. GS- 
3. (Published at 48 FR 28747 on 6/23/83). 

3. Travel Files—Interior, GS-14 
(Published at 48 FR 28748 on 6/23/83). 

The three notices are being revised to 
clarify that records on employees of the 
Minerals Management Service are 
included in each system of records. 

Also, the existing statement in each 
notice providing for disclosures to 
consumer reporting agencies is revised 
in accordance with guidance issued by 
the Office of Management and Budget 
on July 22,1983. The revised system 
notices are published in their entirety 
below. 

5 U.S.C 522a(e)(ll] requires lhat the 
public be provided a 30-day period in 
which to comment. Therefore, written 
comments on this proposal can be 
uidressed to the Department Privacy 
Act Officer. Office of the Secretary 
(HR), U.S. Department of the Interior. 
Washington. D.C. 20240. Comments 
received on or before November 14. 

1983, will be considered. The system 
notices shall be effective as proposed 
without further notice at the end of the 
comment period unless comments are 
received which would require a contrary 
determination. 

D-ited: September 30.1H83. 

Richard R. Hite, 

l)r Puty Assistant Secretary of the Interior 

WERIOR/EGS-1 

SYSTEM NAME: 

Payroll. Attendance and Leave 
Records —Interior, GS—1. 

system location: 

(1) Branch of Financial Management. 
Geological Survey, National Center. 
Heston, Virginia 22092. (2)4nput 
documents supplied by all facilities of 
(he U.S, Geological Survey and the 
Minerals Management Service. (For 
specific addresses, contact the System 
Manager). 


categories of individuals covered by the 
system: 

All Geological Survey and Minerals 
Management Service Employees. 

categories of recoros in the system: 

Name, social security number, grade, 
step und salary; organization, retirement 
or F1CA data as applicable; Federal, 
State and local tax deductions, as 
appropriate: IRS tax lien data; savings 
bond and chanty deductions; regular 
and optional Government life insurance 
deductions; health insurance deduction 
and plan or code; cash award’data. jury 
duty data; military leave data; pay 
differentials; union due9 deductions: 
allotments, by type and amount; 
financial institutions code and employee 
account number leave status and leave 
data of all types; time and attendance 
records; cost of living allowances; 
mailing address; co-owner and/or 
beneficiary of bonds, marital status and 
number of dependents; and 
“Notification of Personnel Action", and 
includes information on individual debts 
owed to the Government as a result of 
overpayment, refunds owed or a debt 
referred for collection on a transferred 
employee. The individual records listed 
are included only as pertinent to the 
individual employees. 

authority for maintenance Of the 
system: 

5 U.S.C. 5101, et seq.; Title 6, GAO 
Policy and Procedure Manual: 31 U.S.C. 
66(a); Sections 112(a) and 113 of the 
Budget and Accounting Procedures Act 
of 1950. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

The primary use of the records is to 
(a) to issue pay to employees, and (b) 
distribute pay according to the 
directions of employees for allotments, 
financial institutions, savings bonds, 
charitable institutions and other 
purposes authorized. Disclosures 
outside the Department of the Interior 
may be made to: (1) Report and send tax 
withholdings to the Internal Revenue 
Service and state and local taxing 
authorities: (2) report and send FICA 
deductions to the Social Security 
Administration; (3) report and send 
withholdings for health and life 
insurance to the Office of Personnel 
Management and authorized insurance 
carriers; (4) report and send 
contributions to agents of charitable 
institutions: (5) report und send 
deductions for dues to labor unions: (6) 
send W-2 statements annually to taxing 
authorities; (7) to the U.S. Department of 
lustice when related to litigation or 
anticipated litigation; (8) of information 


indicating a violation or potential 
violation of a statute, regulation, rule, 
order license, to appropriate Federal, 
State, local or foreign agencies 
responsible for investigating or 
prosecuting the violation or for enforcing 
or implementing the statute, rule, 
regulation, order or license; (9) from the 
record of an individual in response to an 
inquiry from a Congressional office 
made at the request of that individual; 
(10) to a Federal agency which has 
requested information relevant or 
necessary to its hiring or retention of an 
employee, or issuance of a security 
clearance, license, contract, grant or 
other benefit: (11) to Federal. State or 
local agencies where necessary to 
obtain information relevant to the hiring 
or retention of an employee, or the 
issuance of a security clearance, license, 
contract, grant or other benefit. 

DISCLOSURE TO CONSUMER REPORTING 

agencies: 

Disclosures pursuant to 5 U.S.C. 
S52a(b)(121 Pursuant to 5 U.S.C. 
552a(b)(l2). disclosures may be made to 
a consumer reporting agency as defined 
in the Fair Credit Reporting Act (15 
U.S.C. 1681a(f)) or the Federal Claims 
Collection Act of 1966 (31 U.S.C 
3701(a)(3)). 

POUCJE9 AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, ANO 
DISPOSING OF RECOROS IN THE SYSTEM: 

STORAGE: 

Both machine readable and manual. 

RETR1EV ABILITY: 

By name or social security number of 
employee. 

SAFEGUARDS: 

Storage equipment and rooms locked 
when not In use. Access is restricted to 
authorized personnel only. Computer 
and payroll personnel are instructed as 
to the need for security and 
confidentiality. 

RETENTION ANO DISPOSAL: 

Retained on-site until CAO audit, then 
destroyed or transferred to Federal 
Records Center, as appropriate 
according to GAO fiscal records 
program, or GSA General Records 
Schedules. 

SYSTEM MANAOER(S) ANO ADORESS: 

Chief, Branch of Financial 
Management, Geological Survey. 
National Center. Reston. Virginia 22092, 

NOTIFICATION PROCEDURE: 

Inquiries regarding ':e ?xi3tenceof 
records should be adoier 2d to the 
System Manager. A written and signed 
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request is required from anyone seeking 
information concerning him/her. See 43 
CFR 2.60. 

RECORD ACCESS PROCEDURES: 

Requests for access to records should 
be addressed to the System Manager 
and must meet the requirements of 43 
CFR 2.63. 

CONTESTING RECORD PROCEDURES: 

Petitions for amendment should also 
be addressed to the System Manager 
and meet the requirements of 43 CFR 
2.71. 

RECORD SOURCE CATEGORIES: 

Subject individuals, supervisors, 
timekeepers and personnel records. 

INTERIOR/EGS-3 

SYSTEM NAME: 

Accounts Receivable-Interior, GS-3. 

SYSTEM LOCATION: 

Geological Survey. National Center. 
Reston, Virginia 22092. 

CATEGORIES Of INDIVIDUALS COVERED BY THE 

system: 

Debtors owing money to the 
Geological Survey and Minerals 
Management Service, including 
employees, former employees, business 
firms, institutions and private 
individuals. (The records contained in 
this system which pertain to individuals 
contain principally proprietary 
information concerning sole 
proprietorships. Some of the records in 
the system which pertain to individuals 
may reflect personal information, 
however. Only the records reflecting 
personal information are subject to the 
Privacy Act. The system also contains 
records concerning corporations and 
other business entities. These records 
are not subject to the Privacy Act) 

CATEGORIES Of RECORDS IN THE SYSTEM: 

Name, address. SSN. ID number, 
amount owed, invoice or bill number, 
reason for the debt, and any other 
information on debts owed to the 
Bureaus. 

AUTHORITY FOR MAINTENANCE Of THE 

system: 

5 U.S.C. 5701-09; FPMR 101-7; 

Treasury Fiscal Requirements Manual; 
Pub. L. 97-365. 

Routine uses of records maintained in 
the system, including categories of users 
and the purposes of such uses: 

The primary use of the records is to 
bill persons and firms owing money to 
the Geological Survey and the Minerals 
Management Service. Disclosures 
outside the Department of the Interior 
may be made to: (1) The Office of 


Personnel Management for reporting 
purposes; (2) to the U.S. Department of 
justice when related to litigation or 
anticipated litigation; (3) of information 
indicating a violation or potential 
violation of a statute, regulation, rule, 
order or license, to appropriate Federal. 
State, local or foreign agencies 
responsible for investigating or 
prosecuting the violation or for enforcing 
or implementing the statute, rule, 
regulation, order or license; (4) from the 
record of an individual in response to an 
inquiry from a Congressional office 
made at the request of that individual; 

(5) to a Federal agency which has 
requested information relevant or 
necessary to its hiring or retention of an 
employee, or the issuance of a security 
clearance. license, contract, grant or 
other benefit; (6) to Federal, State or 
local agencies where necessary to 
obtain information relevant to the hiring 
or retention of an employee, or the 
issuance of a security clearance, license, 
contract grant or other benefit 

DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosures pursuant to 5 U.S.C 
552a(b)(12). Pursuant to 5 U.S.C. 
552a(b)(12). disclosures may be made to 
a consumer reporting agency as defined 
in the Fair Credit Reporting Act (15 
U.S.C. 1681a(f)] or the Federal Claims 
Collection Act of 19G6 (31 U.S.C. 
3701(a)(3)). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Manual form in file folders. 

RETRIEV ABILITY: 

By individual name and Social 
Security number. 

SAFEGUARDS: 

Handling by authorized personnel 
only. 

RETENTION AND DISPOSAL: 

Retained until payment received and 
account audited, then disposed of in 
acordance with Records Control 
Schedule. 

SYSTEM MANAQER(S) AND ADORES* 

Chief. Branch of Financial 
Management. Geological Survey. 

National Center. Reston, Virginia 22092. 

NOTIFICATION PROCEDURE: 

A written and signed request from the 
requester seeking information about 
him/her is required and is submitted to 
the System Manager. See 43 CFR 2.60. 


RECORD ACCESS PROCEDURES: 

Requests for access should be 
addressed to the System Manager and 
must meet the requirements of 43 CFR 
2.63. 

CONTESTING RECORD PROCEDURES: 

Petitions for amendment should be 
addressed to the System Manager and 
must meet the requirements of 43 CFR 
2.71. 

RECORD SOURCE CATEGORIES: 

Subject individual, contracting officer, 
accounting records. 

INTERIOR/EGS-14 

SYSTEM NAME: 

Travel Files-interior. GS-14. 

SYSTEM LOCATION: 

Geological Survey. National Center, 
Reston. Virginia 22092. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Employees of the Geological Survey 
and the Minerals Management Service. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Names, addresses, social security 
numbers; destination; itineraries; modes 
and purposes of travel; dates; expenses 
including advances; amounts claimed 
and reimbursed; travel orders; vouchers; 
receipts and passport record cards, and 
information pertaining to an amount 
owed on an outstanding or delinquent 
travel advance. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

5 U.S.C. 5701. 31 U.S.C. 66a. 

ROUTINE USES OF RECOROS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS A NO THE PURPOSES OF SUCH USES: 

The primary uses of the records are to: 
(a) Account for travel advances; (b) 
compute vouchers to determine amounts 
claimed and reimbursed; (c) account for 
travel orders; maintaining records of 
modes and purposes of travel and 
itineraries; fd) maintain records of 
passports. Disclosure outside the 
Department of the Interior may be made 
to: (1) The U.S. Treasury Department of 
payments; (2) the U.S. Department of 
Slate for passports; (3) to the U.S. 
Department of Justice when related to 
litigation or anticipated litigation: (4) of 
information indicating a violation or 
potential violation of a statute, 
regulations, rule, order or license, to 
appropriate Federal, State, local or 
foreign agencies for investigating or 
prosecuting the violation or for enforcing 
or implementing the statute, rule, 
regulation, order or license; (5) from the 
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record of an individual in response to an 
inquiry from a Congressional office 
made at the request of that individual; 

(6) to a Federal agency which has 
requested information relevant or 
necessary to its hiring or retention of an 
employee, or issuance of a security 
clearance, license, contract, grant or 
other benefit; (7) to Federal, State or 
local agencies where necessary to 
obtain information relevant to the hiring 
or retentloQ of an employee, or the 
issuance of a security clearance, license, 
contract, grant or other benefit. 

DISCLOSURE TO CONSUME* REPORTING 

agencies: 

Disclosures pursuant to 5 (IS C, 
552afb/(!2j. Pursuant to 5 U.S.C. 
r >52a(b)(12). disclosures may be made to 
a consumer reporting agency as defined 
in the Fair Credit Reporting Act (15 
U S.C 1681a(f)) or the Federal Claims 
Collection Act of 1966 (31 U.S.C 
3701(a)(3)). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Manual and machine readable. 

TRIE v ability: 

Filed by name, social security number 
or travel order number. 

safeguards: * 

Storage facilities are in secured 
premises with access limited to 
personnel whose official duties require 

access. 

RETENTK>N AND DISPOSAL: 

Retained according to GSA Federal 
1 ravel Regulations, and disposed of 
according to Records Control Schedule 
and GSA General Records Schedules. 

SYSTEM MANAGER(S) AND ADORESS*. 

Chief. Branch of Financial 
Management, Geological Survey. 
National Center. Reston. Virginia 22092. 

NOTIFICATION PROCEDURE: 

System Manager. A WTittcn and 
signed request is required from anyone 
peeking information concerning him or 
Herself. See 43 CFR 2.60. 

RECORD ACCESS PROCEDURES: 

Requests for access should be 
•udressed to the System Manager and 
meet the requirements of 43 CFR 2.63. 

CONTESTING RECORD PROCEDURES: 

A petition for amendment should be 
addressed to the System Manager and 
fnust meet the content requirements of 


RECORD SOURCE CATEGORIES: 

Subject individuals, superv isors and 
standard finance office references. 

|FB Ooc. 85-373* F»Ud am] 

BRJJMO COOC 4310-31-N 


Bureau of Land Management 

New Mexico; Filing of Plat of Survey 

The plat of survey described below 
was officially filed in the New Mexico 
State Office. Bureau of Land 
Management. Santa Fe. New Mexico, 
effective at 10 a.m. on September 27, 
1963. 

New Mexico Principal Meridian 

A dependent resurvey of a portion of the 
south and west boundaries and the 
subdivision of section 31 in T. 7 S.. R. 2 W.. 
NMPM under Croup 806, and was accepted 
August 17.1983. 

This survey was executed to meet 
certain administrative needs of this 
Bureau. 

The plat will be planed in the open 
files of the New Mexico State Office, 
Bureau of Land Management. P.O. Box 
1449, Santa Fe. New Mexico 87501. 
Copies of the plat may be obtained from 
that office upon payment of $2.50 per 
sheet. 

Dated: September 29,1963. 

Leroy C. Montoya, 

Deputy State Director. Operations. 

|Ht Ooc 83-37*44 Filed 10-11-SJt ft-ti amj 
BILLING COOC 4310-A4-N 


Availability of the Record of Decision 
for the Chevron Phosphate Fertilizer 
Plant Complex; Wyoming 

agency: Bureau of Land Management 
Interior. 

action: Notice of availability of record 
of decision. 

summary: The Bureau of Land 
Management has completed its 
decisions on Chevron Chemical 
Company’s application for various 
rights-of-way associated with a 
proposed phosphate fertilizer plant near 
Rock Springs. Wyoming. The decision is 
to proceed with the issuance of rights-of- 
way for a phosphate ore slurry line 
located in Daggett and Uintah Counties. 
Utah, and Sweetwater County. 

Wyoming and a railroad spur, water 
supply pipelines, and bowerlines in 
Sweetwater County. Wyoming. The 
decision was based in part on the 
information contained in the Chevron 
Phosphate Plant complex final 
environmental impact statement 
published in July 21.1983. 


EFFECTIVE DATE: The record of decision 
was signed on September 19.1983. 

FOR FURTHER INFORMATION CONTACT: 

Donald H. Sweep. District Manager. 
Rock Springs District Office, P.O. Box 
1170, Rock Springs. Wyoming 82902- 
117a (307-382-5350); and 
Lloyd Ferguson. District Manager. 
Vernal District Office. 170 South 500 
EasL Vernal. Utah 84076. (801) 769- 
1362; or 

State Director (934), Wyoming State 
Office. P.O. Box 1828, Cheyenne, 
Wyoming 82003 (307) 772-2328. 

SUPPLEMENTARY INFORMATION: The 

authority for this decision is derived 
from Title V of the Federal Land Policy 
and Management Act and the 
regulations contained in 43 CFR 2800. 
Maxwell T. Iieuntnce, 

State Director. Wyoming. 

tm Doc A3 Z7B1C FkWd MMl-tt; *45 «m| 

BILLING COOC 43W-44-N 


Alaska; Proposed Withdrawal 

agency: Bureau of Land Management 
Interior. 

action: Proposed Withdrawal and 
Opportunity for Public Comment and 
Public Hearing. 

summary: Subject to valid existing 
rights, this notice segregates 
approximately 1.297.300 acres of land 
for a period of up to 2 years from 
settlement sale, location, or entry under 
the general public land laws, including 
the mining laws and from selection 
under the Alaska Statehood Act. for 
possible addition to the Arctic National 
Wildlife Refuge. 

EFFECTIVE date: October 12,1983. 
address: Comments and suggestions 
should be sent to: Robert Amdorfcr, 
Deputy State Director for Conveyance 
Management Alaska State Office, 701 C 
Street, Box 13. Anchorage, Alaska 99513. 

On October 6.1983. a petition was 
approved allowing the U.S. Fish and 
Wildlife Service to file an application to 
withdraw, subject to valid existing 
rights, the following described public 
lands from settlement sale, location, or 
entry under the general public land 
laws, including the mining laws and 
from selection under the Alaska 
Statehood Act: 

Fairbanks Meridian. Alaska (Unsurvcyed) 

T. 33 N.. Rs. 17 through 30 E. 

T. 34 N.. Rs 17 through 30 E. 

T. 35 N.. Rs. 17 through 30 E. 

T 36 N„ Rs. 17 through 19 E. 

T. 36 N-. R. 20 F., all land outside of the Arctic 
National Wildlife Refuge. 

T. 38 N.. Rs. 21 through 30 E. 
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T. 37 N„ Rs, 17 through 18 E. 

T. 37 N., Ra. 19 through 20 E„ all land outside 
of the Arctic National Wildlife Refuge. 

T. 37 N., Rs. 21 through 29 E 

Umlat Meridian, Alaska (Unsurveyed) 

T. 14 S., R. 38 E., oil land outside of the Arctic 
National Wildlife Refuge. 

T. 15 R. 38 E., all land outside of the Arctic 
National Wildlife Refuge. 

T. 16 S.. Rs. 36, 37, and 38 E., all land outside 
of the Arctic National Wildlife Refuge. 

T. 17 Sm R . 38 E. 

T. 17 Sm Rs. 37 and 38 E., all land outside of 
the Arctic National Wildlife Refuge. 

The areas described aggregate 
approximately 1,297,300 acres. 

The purpose of the proposed 
withdrawal is to add lands to the Arctic 
National Wildlife Refuge. 

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the land will be 
segregated as specified above unless the 
application is denied or canceled, or the 
withdrawal is approved prior to that 
date. Rights-of-way, mineral 
exploration, and other nondisposal type 
uses will be allowed during the period of 
segregation consistent with existing 
authorities. 

The temporary segregation of the 
lands in connection with a withdrawal 
application or proposal shall not affect 
administrative jurisdiction over the 
lands, and the segregation shall not 
have the effect of authorizing any use of 
lands by the U.S. Fish and Wildlife 
Service. 

Robert F. Burford. 

Director. 

IFR Dot U-rsri FU*d KM 1-10. *45 urn} 

BILLING COOC 4110 44-M 


Bureau of Reclamation 
IINT-OCS 83-691 

Availability of Draft Supplement to the 
Final Environmental Statement; Ruedi 
Reservoir Round 2 Water Sale, 
Frylngpan-Arkansas Project, Colorado 

Pursuant to section 102(2)(C) of the 
National Environmental Policy act of 
1969, as amended, the Department of the 
Interior has prepared a draft supplement 
to the Fry ingpan*Arkansas Project, 
Colorado final environmental statement 
(INT-FES 75-13) on a proposed water 
sale that would provide for future 
competing water demands that include 
industrial (primarily oil shale), 
municipal, recreation, wildlife, and 
fisheries. 

This supplement was prepared from 
an environmental assessment completed 
in March 1983 that evaluated an array of 
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water sale level scenarios for Ruedi 
Reservoir. Written comments may be 
submitted to the Regional Director by 
the date stamped in the draft 
supplement. 

Copies are available for inspection at 
the following locations: 

Director. Office of Environmental 
Affairs, Room 7622. Bureau of 
Reclamation. Washington, D.C. 20240, 
Telephone: (202) 343-4991. 

Division of Monagement Support, 
Genera] Services, Library Section, 
Code 950, engineering and Research 
Center, Denver Federal Center. 
Denver, Colorado. Telephone: (303) 
234-3019. 

Regional Director, Bureau of 
Reclamation, P.O. Box 25247, Building 
20, Denver Federal Center. Denver. 
Colorado 80225. Telephone: (303) 234- 
4441. 

Fryingpaa-Arkansas Project Office, 
Bureau of Reclamation, 219 West 5th 
Street. Room 222W, P.O. Box 515, 
Pueblo, Colorado 81002. 

Single copies of the supplement may 
be obtained on request to the Director, 
Office of Environmental Affairs. Bureau 
of Reclamation or the Regional Director, 
at the above addresses. Copies will also 
be available for inspection at the 
following libraries. 

Pitking County Library. 120 East Main. 

A8pen, Colorado 81811. 

Glenwood Springs Branch Library. 806 
Cooper Avenue. Glenwood Springs, 
Colorado 81601. 

Mesa County Public Library, 530 Grand 
Avenue. Grand Junction, Colorado 
81501. 

Dated: October 8,1983. 

Robert A. Olson, 

Assistant Commissioner of Reclamation. 

|FR Ooc F\l«d 10-1-41 *45 am| 

BILLING COO€ 4319-OS-M 


Minerals Management Service 

Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf; Conoco, 
Inc. 

aoency: Minerals Monagement Service, 
Department of the Interior. 
action: Notice of the Receipt of a 
Proposed Development and Production 
Plan. 


summary: This P^ptice announces lhat 
Conoco Inc., Unit Operator of the Main 
Pass Block 296 Federal Unit Agreement 
No. 14-08-0001-20238, submitted on 
September 27.1983, a proposed 
supplemental plan of development/ 


production describing the activities it 
proposes to conduct on the Main Pass 
Block 296 Federal Unit. 

The purpose of this Notice is to inform 
the public, pursuant to Section 25 of the 
OCS Lands Act Amendments of 1978, 
that the Minerals Management Service 
is considering approval of the plan and 
that it is available for public review at 
the offices of the Regional Manager, 
Gulf of Mexico OCS Region, Minerals 
Management Service. 3301 N. Causeway 
Blvd.. Room 147, Metairie, Louisiana 
70002. 

FOR FURTHER INFORMATION CONTACT: 

Minerals Management Service, Records 
Management Section. Room 143, open 
weekdays 9:00 am. to 3:30 p.m.. 3301 N. 
Causeway Blvd., Metairie. Louisiana 
70002, phone (504) 838-0519. 
SUPPLEMENTARY INFORMATION: Revised 
rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in development and 
production plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective on December 
13.1979 (44 FR 53685). Those practices 
and procedures are set out in a revised 
Section 250.34 of Title 30 of the code of 
Federal Regulations. 

Dated: October 4.1983. 

John L Rankin. 

Regional Manager. Gulf of Mexico OCS 
Region. 

(FR Doc. 7W1 Filed 10-11-41 *45 Mt| 

I1IL LI NO COOC 4310* MR-44 


National Park Service 

National Register of Historic Places; 
Notification of Pending Nominations 

Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before 
September 30,1983. Pursuant to section 
80.13 of 38 CFR Part 60 written 
comments concerning the significance of 
these properties under the National 
Register criteria for evaluation may be 
forwarded to the National Register, 
National Park Service. U.S. Department 
of the Interior. Washington, DC 20243. 
Written comments should be submitted 
by October 27,1983. 

Carol D. Shull. 

Chief of Registration. Notional Register. 

ALABAMA 

Marengo County 

Dcmopolis. Demopolis Public School. 801 S. 
Main Ave. 
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CALIFORNIA 


Sun Diego County 

jrfcumba vicinity. Table Mountain District . 
NE of Jacumba. 

DISTRICT OF COLUMBIA 

Mayflower Hotel 1127 Connect it ut Ave„ 

NW. 

FLORIDA 

Alachua County 

Mi canopy, Micanopy Historic District 
Roughly Cholokka Blvd from US 441 to 
Ocala St then Smith SL W to Okehumkee 

SL 

W ashington County 

Vernon vicinity. Moss Hill Church. Vemon- 
r.reenhe&d Rd. 

MARYLANO 

Baltimore (Independent City) 

Paco Strrrt Firehouse. 106 N. Paca St. 

NEW MEXICO 


(iron! County 

Silver City, Block '$ Addition Historic 
District. Roughly bounded by College Ave., 
Black. Market, and E Sts. 

Silver City. Stiver City Water Works 
Building. Little Walnut Rd. 

*<in Miquel County 

Las Vega *. Las Vegas Amory, 017 Douglas 

Ave. 


PENNSYLVANIA 


Berks County 

Reading. Foos. Charles S., Elementary 
School. Douglass and Weiser Sts. 

Reading. Metropolitan Edison Building. 412 
Washington SL 


Chester County 

Exton. Colehrvok Manor (West Whiteland 
Township MBA). 637 W. Lincoln Hwy. 

Exton. Ex ton Hotel (West Whiteland 
Ttrwnshfp MBA). 423 R. Lincoln Hwy. 

Extern, Lewis. Evan. House (West Whiteland 
Township MBA). 117 N. Ship Rd. 

Extern. Ship Inn (West Whiteland Township 
M R A). 100 N. Ship Rd. 

Exton, St Pauls Church (West Whiteland 
7 ownship M/M/901 E. Lincoln Hwy. 

Exton. West Whiteland Inn (West Whiteland 
Township MR A/ 609 W. Unooin Hwy. 

Kirkland. Rush. Benjamin House 
IChesteridge) (West Whiteland Township 
hi R A). Bool Rd. 

Wo»t Whiteland. Autun (West Whiteland 
Township M R A). 371 E. Boot 

W«t Whiteland. Bell. John. Farm (West 
Whiteland TownshipMRAJ. 463 N. Ship 


W«,t Whiteland. Boyer. Biter. House (West 
whiteland Township MR A). 3S0 W Boot 
Rd. 

W est Whiteland. Church Farm School (West 
mtlehnd Township MBA). US 30 
cat Whiteland. Cox. Hewson. House (West 
Hhttelond Township MBA). Church Farm 


n!- VVh t UcUnd - Everhart William. Hoi 
l nest Whiteland Township MBA). S 
Ship and Boot Rd*. 


West Whiteland, Fox Chase Inn (West 
Whiteland Township M B A). 613 
Swedesford Rd. 

West Whiteland Greenwood School (West 
Whiteland Township M B A), 700 King Rd. 
West Whiteland. Crave Historic District 
(West Whiteland Township M B A/ S. 
Whitford Rd 

West Whiteland. Hoffman. George. House 
(West Whiteland Township M RAX X311 
Grove Rd. 

West Whiteland. Jacobs. Benjamin. House 
(West Whiteland Township MBA). 325 N. 
Ship Rd. 

West Whiteland Kennedy. Francis W.. 

House (West Whiteland Township MBA). 
1417 Highland ave. 

West Whiteland. Kinbawn (West Whiteland 
Township M B A). 405 Highland Ave. 

West Whiteland Kirkland Station (West 
Whiteland Township MBA), 1370 
Kirkland Ave. 

West Whiteland, Lochiel Form (West 

Whiteland Township MBA / 111A N. Ship 
Rd 

West Whiteland. Meredith. Daniel. House 
(West Whiteland Township MBA), 1356 
Glen Echo Rd. 

West Whiteland. Morstein (West Whiteland 
Township M B A). 1401 and 1426 Lewis 
Lane 

West Whiteland. New/in Miller's House 
(West Whiteland Township M B AX 1240 
Samuel Rd. 

West Whiteland. Oak lands (Thomas TB) 
(West Whiteland Township M B A). 349 W. 
Lincoln Hwy. 

West Whiteland, Pennypocker, Benjamin. 
House (West Whiteland Township MBA). 
BOO E. Swedesford Rd 

West Whiteland, Price . Joseph. House (West 
Whiteland Township M H AX 401 Clover 
Mill Rd. 

West Whiteland, Sleepy Hollow Hal! (West 
Whiteland Township M R AX 109 E. 

Lincoln Hwy. 

West Whiteland. Solitude Farm (West 
Whiteland Township M B AJ. Church Farm 
Rd 

West Whiteland Thomas Marble Quarry 
Houses (West Whiteland Township MR 

A). Quarry Lane 

West Whiteland Thomas Mill and Miller's 
House (Thomas TR) (West Whiteland 
Township M B A). 130 W. Lincoln Hwy. 
West Whiteland. Thomas. Charles. House 
(Thomas T B) (West Whiteland Township 
MB AX 225 N. Whitford rd 
West Whiteland Wee Grim met [West 
Whiteland Township M B AX 624 W. 
Lincoln Hwy. 

West Whiteland. White. Hannah, Log House 
( Wes/ Whiteland Township M R A), 545 W. 
Boot Rd. 

West Whiteland Whitford Carne (Thomas T 
BJ (West Whiteland Township M B A). 201 
W. Boot Rd 

West Whiteland. Whitford Hall (1'homas T 
BJ (West Whiteland Township MBA). 145 
W. Lincoln Hwy. 

West Whiteland Whitford Station House 
(West Whiteland Township M B AX 405 S, 

Whitford Rd. 

West Whiteland Woodland Station (West 
Whiteland Township M BAX 40R King Rd 
W'est Whiteland Zook House (West 
Whiteland Township M B AX 300 Ex ton Sq 


Lancaster County 

Lancaster, Lancaster Historic District 
(Boundary Increase), Bounded by E. Vine. 
S. Christian. Washington. S. Duke, and 
Church SU. 

Philadelphia County 

Philadelphia, Estey Hall, 1701 Walnut St. 

TENNESSEE 

Davidson County 

Nashville. Treppard-Baidwin House. 3338 
Whites Creek Pike 

Hamilton County 

Chattanooga. King. M.L. Boulevard Historic 
District Roughly ML King Blvd between 
Browns and University Sts. 

TEXAS 

Grayson County 

Denison. Denison Commercial Historic 
District Roughly Woodard. Main and 
Chestnut Sts. 

Wichita County 

Wichita Falls. Hamilton. William Benjamin 
House. 1106 Brook Ave. 

WISCONSIN 

Washington County 

Germantown vicinity. Christ Evangelical 
Church, N of Germantown on Fond du Lac 
Ave. 

Waukesha County 

Waukesha. Arcadian Bottling Works 
(Waukesha MBA). 900 N. Hartwell Ave. 

Waukesha. Blair, Sen. William House 
(Waukesha MBA). 434 Madison St 

Waukesha. College Avenue Historic District 
(Waukesha MBA). Fountain SL S. East 
and College Aves. 

Waukesha, Cook. Alexander, House 
(Waukesha MBA). 600 E. North St 

Waukesha, Cutler. Morris, House (Waukesha 
MRA), 401 Central Ave. 

W'aukesha. Downtown Historic District 
(Waukesha MRA), Roughly bounded by 
Broadway. Grand Ave., Clinton and South 
Sts. 

Waukesha, Dwinnell. George, House 
(Waukesha MBA). 442 W. College Ave. 

Waukesha. Elliott Dr. F. G. House 
(Waukesha MRA). 501 Dunbar Ave. 

Waukesha. First Baptist Church (Waukesha 
MRA). 247 Wisconsin Ave. 

Waukesha. Frame, Andrew, House 
(Waukesha MBA), 507 N. Grand Ave. 

Waukesha. Grace. Perry. House (Waukesha 
MBAX 307 N. West Ave. 

Waukesha. Grand View Health Resort 
(Waukesha MBA). 500 Rivcrvlew Ave. 

Waukesha, Howitt John. House (Waukesha 
MBA), 407 N. Grand Ave. 

Waukesha. Jones, Robert O.. House 
(Waukesha MBA). 501 W. College Ave. 

Waukesha. Laflin Historic District 
(Waukesho MRA). W. Laflin and Garfield 
Aves. 

Waukesha. Louis Yanke Saloon (Waukesha 
MBA), 200 Madison Ave. 

Waukesha. Mann. William C.. House 
(Waukesha MBAX 346 Maple Ave. 
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Waukesha. Moore. Dr. Volney L. House 
(Waukesha MRA). 307 E. Main St. 
Waukesha, National Hotel (Waukesha 
MRA), 235 W. Main St. 

Waukesha, Nickel1. William A.. House 
( Waukesha MRA), 511 Lake St. 

Waukesha, Pokrandt Blocksmith Shop 
(Waukesha MRA). 128 R St. Paul Ave. 
Waukesha, Pratt, Hannah t House (Waukesha 
MRA). 501 Barney St 
Waukesha. Putney, Frank H., House 
(Waukesha MRA), 223 Wisconsin Ave. 
Waukesha. Rest haven Hotel (Waukesha 
MRA). 915 N. Hart well Ave. 

Waukesha. Sanger. Caspar Af, House 
(Waukesha MRA), 507 B. College Ave. 
Waukesha. Silurian Mineral Springhouse 
(Waukesha MRA). Post Office Circle. 
Waukesha, Sloan, William P, House 
(Waukesha MRA), 912 N. Bars tow St. 
Waukesha, Smith, Camillia, House 
(Waukesha MRA), 803 N. West Ave. 
Waukesha, St. Joseph's Catholic Church 
Complex (Waukesha MRA), 818 N. East 
Ave. 

Waukesha, SL Matthias Episcopal Church 
(Waukesha MRA), 111 R Mam St. 
Waukesha, Totten-BvtterfieldHouse 
(Waukesha MRA). 515 N. Grand Ave. 
Waukesha, Waukesha Post Office 
(Waukesha MRA). 235 W. Broadway Ave. 
Waukesha, Waukesha Pure Food Company 
(Waukesha MRA), 550 Elizabeth St. 
Waukesha. Welch. C. A., House (Waukesha 
MRA), 1616 White Rock Ave. 

Waukesha. Wisconsin Avenue Historic 
District (Waukesha MRA), Wisconsin and 
Maple Ave*. 

The 15*day commenting period for the 
following property (originally listed in 
the Federal Register as pending on 
October 4.1983} is to be waived in order 
to assist the building's preservation 
through rehabilitation under the 
Economic Recovery Tax Act of 1981, as 
amended. 

CALIFORNIA 

Orange County 

Fullerton, Fullerton Union Pacific Depot, 100 

R Santa Fe Ave. 

int Doc. ftS-ZTB 77 FVlud tO-II-Sfc ft 45 mn) 

BILL INC COOC 4310-70*1 


Office of Surface Mining Reclamation 
and Enforcement 

Availability of Annual Evaluation 
Reports on the Administration of State 
Regulatory and Abandoned Mine 
Lands Programs Under the Surface 
Mining Control and Reclamation Act of 
1977 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Notice of availability. 

summary: OSM is announcing the 
availability of five annual evaluation 
reports on the administration of State 


regulatory and abandoned mine lands 
(AML) programs under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRAJ. The five reports, 
covering the States of Alabama. 
Arkansas, Illinois, Ohio and 
Pennsylvania, were prepared under the 
provisions of OSM*8 oversight policy 
and have been transmitted to Congress. 
addresses: See “supplementary 
information" for the addresses where 
copies of the reports may be obtained. 
FOR FURTHER INFORMATION CONTACT: 
Arthur W. Abbs. Chief. Division of State 
Program Assistance. Office of Surface 
Mining, 1951 Constitution Avenue, NW., 
Washington. D.C. 20240; Telephone (202) 
343-5351. 

SUPPLEMENTARY INFORMATION: 
Addresses. 

Copies of the reports are available, 
free of charge, at the respective OSM 
offices listed below: 

Alabama 

Birmingham Field Office, Office of 
Surface Mining. 228 West Valley 
Avenue. 3rd Floor. Homewood. 
Alabama 35209, Telephone: (205) 254- 
0890 

Arkansas 

Tulsa Field Office. Office of Surface 
Mining, 333 West 4th Street. Room 
3432, Tulsa, Oklahoma 74103. 
Telephone: (918) 581-7927 

Illinois 

Springfield Field Office, Office of 
Surface Mining, 600 East Monroe 
Street, Springfield, Illinois 62701, 
Telephone: (217) 492-4495 

Ohio 

Columbus Field Office. Office of Surface 
Mining. 2242 South Hamilton Road, 
Columbus. Ohio 43227, Telephone: 
(614) 866-0578 

Pennsylvania 

Harrisburg Field Office, Office of 
Surface Mining, 101 South 2nd Street. 
Suite L-4, Harrisburg, Pennsylvania 
17101. Telephone: (717) 782-4038 

Background 

Under Section 503 of SMCRA, a State 
may elect to assume primary 
responsibility for regulating surface coal 
mining and reclamation operations 
within its borders by submitting a 
program to the Secretary of the Interior 
which demonstrates the State's 
capability to carry out the provisions of 
SMCRA. Once the Secretary approves 
the program, the State is granted 
primacy, and the Federal government 
assumes a monitoring and evaluation 


role. OSM has developed an evaluation 
policy, in consultation with the States, 
which i9 implemented primarily through 
OSM's Field Offices. Monitoring of the 
State's administration and enforcement 
of its regulatory and AML programs is 
conducted throughout the year. The 
Field Office Directors compile and 
analyze the data gathered during the 
evaluation period and prepare annual 
evaluation reports for transmittal to 
Congress. The schedule for the reports 
calls for staggered completion dates. 

The first 19 evaluation reports for this 
year have been completed. Notices 
announcing the availability of the first 
14 reports were published in the Federal 
Register on August 23.1983 (48 FR 
38317) and September 12,1983 (48 FR 
40959). The Arkansas and Illinois 
reports were completed and sent to 
Congress September 20.1983. The 
Alabama. Ohio and Pennsylvania 
reports were completed and sent to 
Congress September 30.1983. These 
final reports are now publicly available. 
As the remaining reports arc completed. 
OSM plans to make them available also 

Dated: October 5.1983. 

fames R. Harris, 

Director, Office of Surface Mining. 

(PS Doc 83-Z71M2 PU#<J 10-11** ft 45 am) 

BILLING COOC 4310-00-44 


INTERSTATE COMMERCE 
COMMISSION 

IDockBt No. AB-36 (Sub-No. 18)1 

Oregon Short Line Railroad Co. and 
Union Pacific Railroad Co.; 
Abandonment and Discontinuance of 
Service In Cassia County, ID; Findings 

The Commission has issued a 
certificate authorizing the Oregon Short 
Line Railroad Company and the Union 
Pacific Railroad Company to abandon 
and discontinue service respectively 
over a 10.46-mile line of railroad 
between milepost 11.69 near Martin ami 
milepost 22.15 at the end of the line near 
Oakley, Cassia County. ID. The 
abandonment certificate will become 
effective 30 days after this publication 
unless the Commission also finds: (1) A 
financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued; and (2) it is 
likely that the assistance would fully 
compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from the 
publication of this Notice. The following 
notation shall be typed in bold face on 
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the lower left-hand comer of the 
envelope containing the offer “Rail 
Section. AB-OFA." Any offer previously 
made must be remade within this 10-day 

period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U S.C. 10905 
and 49 CFR 1152.27. 

\giithA L. Mcrgenovlch. 

Secretary* 

|FR Doc Filed 10-11 -M3 ft 45 «m| 

•anna cooc roas-oi-41 


(Finance Docket No. 30222) 

J. and J. Railroad. Inc.; Exemption 

agency: Interstate Commerce 

Commission. 

action: Notice of exemption. 

summary: The Commission grants the 
exemption requested by J. and J. 
Railroad, Inc., from the requirements of 
49 U.S.C, 10901.10740 and 11301 in 
connection with (1) operation of 8.34 
miles of abandoned track between 
Hardin and Murray, in Marshall and 
Calloway Counties. KY; (2) 
transportation of agricultural 
commodities in which petitioner has an 
interest; and (3) issuance of securities, 
respectively. No employee protective 
conditions urc imposed. 
dates: These exemptions are effective 
on October 12,1983. Petitions to reopen 
must be Hied by November 1.1983. 
adoresses: Send pleadings referring to 
Finance Docket No. 30222 to: 

(1) Office of the Secretary, Interstate 
Commerce Commission, Washington, 

Petitioner representative: 

(2) Stanley E. Hilton. LnRoe, Winn & 
Moerman, Eighth Floor, 1120 G Street 
NW„ Washington, D.C. 20005. 

for further information contact: 
bouis E. Gitomcr. (202) 275-7245. 
supplementary information: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision write to T. S. 
InfoSystems. Inc., Room 2227. Interstate 
Commerce Commission. Washington. 
D.C. 20423, or call 289-4357 (DC 
Metropolitan area) or toll free (800) 424- 
5403. 

decided: October 3,1983, 

By the Commission. Chairman Taylor. Vice 
Chairman Sterrett. and Commissicmem Andre 
and Gradison. 

Agatha L Mcrgenovlch. 

Secretary, 

IFR Uac. SV-Z71K2 FWisS 10 1 MU. 045 «m| 

COOC 7036-01-4! 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

183-841 

Intent To Grant an Exclusive Patent 
License 

agency: National Aeronautics and 
Space Administration. 

action: Notice of intent to grant an 
exclusive patent license. 


summary: NASA hereby gives notice of 
intent to grant to Q-Med Research and 
Development Limited Partnership 1983, 
of Wyckoff. New Jersey, a limited, 
exclusive, revocable license to practice 
the following inventions: 

U.S. Patent No. 3.420.223 Electrode For 
Biological Recording: issued January 7, 
1969. 

U.S. Patent No. 3.490,440 Pressed Disc 
Type Sensing Electrodes: issued January 
20,1970. 

U.S. Patent No. 3,865.064 Method of 
Making a Perspiration Resistant 
Biopotential Electrode; issued May 23. 
1972. 

The proposed exclusive license will 
be for a limited number of years and 
will contain appropriate terms and 
conditions to be negotiated in 
accordance with the NASA Patent* 
Licensing Regulations. 14 CFR Part 1245. 
Subpart 2. NASA will negotiate the final 
terms and conditions and grant the 
exclusive license unless, within 60 days 
of the date of this Notice, the Director of 
Patent Licensing receives written 
objections to the grant, together with 
supporting documentation. The Director 
of Parent Licensing will review all 
written responses to the Notice and then 
recommend to the Assistant General 
Counsel for Patent Matters whether to 
grant the exclusive license. 

date: Comments to this notice must be 
received by December 12,1983. 

address: National Aeronautics and 
Space Administration, Code GP-4, 
Washington. D.C. 20546. 

FOR FURTHER INFORMATION CONTACT: 

Mr. John G. Mannix. (202) 755-3954. 

Dated: October 3.1983. 

S. Nell llosenball. 

Genera! Counsel. 

(FR Doc. «5-nnr PUeJ 10-1 t-A.\ 445 m>| 

SJUJNO COOC 7510-01-41 


NATIONAL SCIENCE FOUNDATION 

Advisory Committee for Engineering; 
Subcommittee on Mechanical 
Engineering and Applied Mechanics; 
Meeting 

In accordance with the Federal 
Advisory Committee Act. Pub. L 92—163. 
as amended, the National Science 
Foundation announces the following 
meeting: 

Name: Subcommittee on Mechanical 
Engineering and Applied Mechanics (MKAM) 
Date, Time and Place: October 27 and 28, 
1983—9:00 a.m.-5O0 p.m. each day. Review 
Center. Room 543 
Type of Meeting: OPEN 
Contact Person: Dr. John A. Weese, 
Division Director. Mechanical Engineering 
and Applied Mechanics. Room HOB, National 
Science Foundation. Washington, D.C. 20S50 
(202) 357-9542 

Summary Minutes: May be obtained from 
Delores Wade. Division of Mechanical 
Engineering and Applied Mechanics. Room 
1108. National Science Foundation. 
Washington, D.C 20550. (202) 357-9542 
Purpose of Subcommittee. To provide 
directions for Mechanical Engineering and 
Applied Mechanics research 
Agenda: Thursday. October 27th — Open — 
&O0 a.m.SOO p.m. 

900—Welcoming Remarks 
Dr. Edward Knapp, Director. NSF 
Dr. Carl W. Hall, Acting Assistant Director 
for Engineering Directorate 
9.45—A Review of the Meehanicaf * 
Engineering and Applied Mechanics 
Division by Dr. John A Weese, Director, 
MEAM 
Discussion 

10:45—Review of the MEAM Division’s 
Programs Fluid Mechanics—Dr. George 
K. Lea Heat Transfer—Dr. Win Aung 
Solid Mechanics—Dr, Clifford Astill 
Mechanical Systems—Dr. Elbert Marsh 
Production Research (Data)—Dr. Weese 
Discussion 

12:15— Recess for Lunch 
1:30—Engineering Directorate Issues and 
Their Relationship to the Division 
Class VI Computing Resources—Dr. Lea 
Thermal Systems—Dr. Aung Engineering 
initiatives—Dr. Weese 
3:45—Administrative Issues Staffing h 
Structure of Division Composition and 
Leadership of this Subcommittee 
5.00— Recess for the day 

Friday, October 23 — Open — 9:00 a. m.-6.00 
p.m. 

900—Review of Production Research 
Program by Dr. Spurgeon 
920—Preliminary Subcommittee Reactions to 
The Continuing Program of the Division 
Thermal Systems 
Gass VI Computing Resources 
Engineering Initiatives 
Staff A Structure of the Division 
Composition & Leadership of the 
Subcommittee 
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11 .i 5—Joint Discussion—Planning. 
Promoting, and Coordinating the 
Division's Efforts with the Research 
Community 

12rl 5—Recess for Lunch 
1:15—Subcommittee Briefing for the Acting 
Assistant Director for Engineering 
2:00—Assignment of Subcommittee Report 
Responsibilities 
5 Mb—Adjourn 
Dated: October 6,1983. 

M. Rebecca Winkler. 

Committee Management Coordinator. 

(Ht Doc. ty-xmtr Fvud w-u-o* «*5 «m| 

WLUMO CODE ras-tt-lM 


NATIONAL TRANSPORTATION 
SAFETY BOARD 

Performance Review Board, Senior 
Executive Service; Appointment of 
Members 

Appointments of Performance Review 
Board members are required to be 
published in the Federal Register by 5 
U.S.C. 4314(c)(4). 

The following persons have been 
appointed to, and will serve on 
Performance Review Boards for senior 
executives in the National 
Transportation Safety Board: 

Patricia A. Goldman 
JJL Kissinger 
John Wheatley 
IJoyd Miller 
B. Michael Levins 
Thomas DeW. Styles 
James Danaher 
John Stuhldreher 
Herbert Banks 
Robert W. Pyle 
Barry S weedier 
Robert W. Pyle, 

Director of Personnel 
October 2. 1983. 

|FR Doc. O-JTBM PW 10-11-43: *4A mm\ 

•4LUM0 COOt tt 10-5041 


Appointment Reassignment Transfer, 
and Development In the Senior 
Executive Service 

The title of each career reserved 
position shall be published in the 
Federal Register as required by 5 U.S.C. 
3393(f). 

The following is a newly established 
career reserved position at the National 
Transportation Safety Board: 

Director. Bureau of Field Operations 

Robert W. Pyle, 

Director of Personnel 
September 20.1983. 

|Ht Doc SS-I7MK) FIUkJ 10-1143. **S am] 

Bill IMG COO€ «f 10-60-41 


NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards Nuclear Regulatory 
Commission; Revised Meeting 

In accordance with the purposes of 
Section 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 203a 2232b.). the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on 
October 13-15.1983 in Room 1046,1717 
H Street, NW, Washington. DC. Notice 
of this meeting was published in the 
Federal Register on September 28.1983, 
and it is being revised to reflect deferral 
of ACRS consideration of the Big Rock 
Point Nuclear Plant. 

The agenda for the subject meeting 
will be a9 follows: Thursday. October 
13.1983: 

330 AM.-845 AM.: Opening Remarks 
(Open}— The ACRS Chairman will report 
briefly on matters of current interest 
regarding ACRS activities. 

Portions of this session may be closed to 
discuss matters related solely to the internal 
personnel rules and practices of the agency 

845 A M-1245 PM.: Limerick Generating 
station Units 182 (Open}— The Committee 
mcmliers will hear and discuss reports of its 
Subcommittee and consultants who may be 
present, representatives of the NRC Staff, and 
the Applicant regarding the request for on 
operating license for this Station. 

Portions of this session may be dosed as 
necessary to discuss Proprietary Information 
applicable to this matter. 

1*5 PM. -345 PM.: PIUS Nuclear Reactor 
Concept (Open}— Representatives of A SEA- 
ATOM will brief the Committee members 
regarding the process inherent ultimately safe 
reactor concept 

3:45 PM.-4:45 P.M.: ACRS Subcommittee 
Activities (Open}—The members will hear 
and discusa the reports of the ACRS 
Subcommittees on Extreme External 
Phenomena and the Diablo Canyon Nuclear 
Power Station regarding application of the 
“Tau" effect to the seismic design of this 
plant. Representatives of the NRC Staff and 
the Applicant will participate to the degree 
considered appropriate. 

4:45 P.M. -8:30 P M.: Nuclear Steam 
Generator Tube Integrity (Open}— The 
members of the Committee will hear and 
discuss reports of Its Subcommittee and 
consultants who may be present and 
representatives of the NRC Staff regarding 
proposed NRC generic recommendations 
regarding steam generator tube integrity and 
Consideration of multiple steam generator 
tube failure in the design and operation of 
nuclear power plants. 

Friday . October 14.1983: 

830 A.M.-11:30 A.M.: Combustion 
Engineering Nuclear Steam Supply System 
(Qpen} —The Committee will hear and 
discuss reports of its Subcommitte and 
consultants who may be present 
representative of the NRS Staff and 
Combustion Engineering. Inc., regarding the 


capability for decay heat removal and 
depressurization for Combustion Engineering 
nudear steam supply systems without 
PORVs. 

11:30 AM.-1:00 PM.: Class 9 Accidents 
(Open} —The members will hear and discus* 
report by representatives of the NRC Staff 
regarding activities related to revaluation of 
the NRC severe accident re ic arch program 
plan. 

2.00 PM.-2:30 PMj Future ACRS Activitir< 
(Open}— The members will discuss 
anticipated ACRS Subcommittee activities 
and proposed full Com mi I tee future activities 

230 PM.-430 PM.: Proposed Revision of 
10 CFR Part 20 (Open} —The ACRS members 
will hear and discuss the report of its 
Subcommittee and consultants who may he 
present as well as representatives of the NRC 
Staff and other regulatory agendes regarding 
a proposed revision of 10 CFR Part 20. 
Standard for Protection Against Radiation 

4:30 PM.-8.O0 P.M.: ACRS Subcommittee 
Activities (Open}—The members will hear 
and discuss the reports of designated 
subcommittees regarding current activities 
including cracking in BWR primary coolant 
systems piping, fire protection in nuclear 
plants, reactor radiological effects including 
related NRC research activities and proposed 
disposal of radwnstes. and use of PRA in the 
regulatory process. 

Saturday. October 15.1983: 

830 A.M.-10 AM.: ACRS Reports to NRC 
(Open/Closed)— The members will discuss 
proposed ACRS reports to NRC regarding 
matters considered during this meeting 

Portions of this session will be dosed as 
necessary to discuss Proprietary Information 
applicable to matters being discussed and 
material involved in an adjudicatory 
proceeding. 

mOO A M.-ll.O0 AM.: ACRS 
Subcommittee Activity (Open} —The 
members will hear and discuss reports of 
ACRS Subcommittees regarding designated 
activities including conduct of ACRS 
activities consistent with 41 CFR 1 01-8 . scop* 
and conduct of ACRS activities. 10 CFR 
50.55a. Codes and Standards. 

11.00 AM-11:30 A M.: Appointment of 
New Members (Closed} —The members will 
discuss the qualifications of candidates 
nominated for appointment to the ACRS. 

11:30 A M.-12:30 P.M.: Conclusion (Op<>nh~ 
The members will complete discussion of 
items considered during this meeting 

Procedures for the conduct of and 
participation in ACRS meetings were 
published In the Federal Register on 
September 28.1982 (48 FR 44291). 

In accordance with these procedures, 
oral or written statements may be 
presented by members of the public, 
recordings will be permitted only during 
those portions of the meeting when a 
transcript is being kept, and questions 
muy be asked only by members of the 
Committee, its consultants, and Staff. 
Persons desiring to make oral 
statements should notify the ACRS 
Executive Director as far in advance as 
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practicable so that appropriate 
arrangements can be made to allow the 
necessary time during the meeting for 
such statements. Use of still, motion 
picture and television cameras during 
this meeting may be limited to selected 
portions of the meeting as determined 
by the Chairman. Information regarding 
the time to be set aside for this purpose 
may be obtained by a telephone call to 
the ACRS Executive Director, R. F. 
Fraley, prior to the meeting. In view of 
tht- possibility that the schedule for 
ACRS meetings may be adjusted by the 
Chairman as necessary to facilitate the 
conduct of the meeting, persons 
planning to attend should check with the 
ACRS Executive Director if guch 
rescheduling would result in major 
inconvenience. 

I have determined in accordance with 
Subsection 10(d) Pub. L 92-463 that it is 
necessary to close portions of this 
meeting as noted above to discuss 
Pruprietary Information (5 U.S.C. 
552b(c)(4)|. information related solely to 
the internal personnel rules and 
practices of the agency (6 U.S.C. 
552b(c](2)]. information the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy [5 U.S.C. 552b(c)(6)]. and 
information involved in an adjudicatory 
proceeding (5 U.S.C. 552b(c)(10)]. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
op portunity to present oral statements 
and the time allotted can be obtained by 
a prepaid telephone call to the ACRS 
Executive Director, Mr. Raymond F. 
Fraley (telephone 202/834-3265). 
hr tween 8:15 A.M. and 5:00 P.M. EDT. 

H uted: October 4.1083. 

|uhn C. Hoyle, * 

Advisory Committee Management Officer 

iTR Ooc UMI-43: ftU. mo) 

Bl’-IMO coot 7S90-01-M 


I Docket No. 50-155] 

Consumers Power Company; 
Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
^nd Opportunity for Hearing 

The U S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
[o Facility Operating License No. DPR-8, 
j&sued to Consumers Power Company 
(the licensee), for operation of the Big 
Rock Point Plant located In Charlevoix 
County, Michigan. 


The amendment would incorporate 
Maximum Average Planar Linear Heat 
Generation Rate (MAPLHGR) limits for 
fuel assemblies G13 and G14 into the Big 
Rock Point Technical Specifications 
(TS). These two assemblies are 
currently covered by MAPLHGR limits 
in the existing TS for reload "G" fuel. 
The current limits arc applicable until 
these assemblies reach a burnup of 36.29 
Gigawatt-Days per Standard Metric Ton 
(GWD/STM). These two assemblies 
were reconstituted from spent **G" 
design fuel assemblies as port of the Big 
Rock Point Extended Burnup Program 
sponsored by the Department of Energy. 
The new limits are based on safety 
analyses performed by Exxon Nuclear 
Company (the fuel vendor) using 
calculational methods previously 
approved for the "G" fuel design. The 
new limits would allow a total burnup of 
42.0 GWD/STM for the G13 and C14 
fuel assemblies. These changes are in 
accordance with the licensee's 
application for amendment dated 
September 7.1983. 

Before issuance of the proposed 
license amendment the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations 

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission’s 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated: or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The Commission has provided 
guidance concerning the application of 
these standards by providing certain 
examples (48 FR14870, April 8.1983). 
One of the examples of actions 
involving no significant hazards 
consideration relates to reload 
amendments involving no fuel 
assemblies significantly different from 
those previously found acceptable at the 
facility in question. The G13 and G14 
fuel assemblies do not constijute a 
reload in the normal used sense because 
the reactor was actually reloaded with 
H-3 fuel as approved by the NRC. 
However, the G13 and C14 assemblies 
were reconstituted from “G” fuel which 
was previously approved by the NRC for 
Big Rock Point The G13 and G14 fuel 
has already been used in the reactor in 
previous cycles and. therefore, has 


already experienced some level of 
burnup. The G13 and G14 fuel are 
currently still within the burnup limits 
approved for "G” fuel. Therefore, the 
G13 and G14 assemblies are not 
significantly different from the 
previously approved “G" fuel. The new 
burnup limits and MAPLHGR values 
were calculated using the same methods 
as were used for the previous “G” fuel 
reload. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Comments should be addressed to the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington. D.C. 20555, ATTJ% 
Docketing and Service Branch. 

By November 14.1983, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment to 
the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's "Rules of 
Practice for Domestic Licensing 
Proceedings" in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding: (2) the 
nature and extent of the petitioner's . 
property, financial, or other interest In 
the proceeding: and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
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petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) day 9 prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for if hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 36-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 


final determination will consider all 
public and State comments received 
Should the Commission take this action, 
it will publish 8 notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission. U.S. 
Nuclear Regulatory Commission. 
Washington, D.C 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room. 1717 H Street NW., 
Washington, D.C„ by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-8000 (in Missouri (000) 342-8700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to Dennis M. Crutchfield: 
petitioner's name and telephone 
number date petition was mailed plant 
name; and publication date and page 
number of the Federal Register notice. A 
copy of the petition should also be sent 
to the Executive Legal Director, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, and to Judd L 
Bacon. Consumers Power Company, 212 
West Michigan Avenue. Jackson, 
Michigan 40201, attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplmental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(l)(iHv) and 
2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission’s Public 
Document Room, 1717 H Street NW., 
Washington. D.C., and at the Charlevoix 
Public Library. 107 Clinton Street, 
Charlevoix. Michigan 49720. 

Dated at Bethcsda, Maryland, this 4th day 
of October. 1983. 


For the Nuclear Regulatory Commission. 
Dennis M. Crutchfield, 

Chief Operating Reactors Branch #5 Division 
of Licensing. 

(FR Doc SKZ7672 F3#d *46 Ml] 

BILUNO COOC 7S0MMI 


[Docket No. 60-302] 

Florida Power Corporation, et ah; 
Denial of Amendment to Facility 
Operating License and Opportunity for 
Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
denied in part a request by the licensees 
for an amendment to Facility Operating 
License No. DPR-72, issued to Florida 
Power Corporation. City of Alachua, 
City of Bushncll. City of Cainsville, City 
of Kissimmee, City of Leesburg. City of 
New Smyrna Beach and Utilities 
Commission. City of New Smyrna 
Beach, City of Ocala, Orlando Utilities 
Commission and City of Orlando. 
Sebring Utilities Commission. Seminole 
Electric Cooperative. Inc., and the City 
of Tallahassee (the licensees), for 
operation of the Crystal River Unit No. 3 
Nuclear Generating Plant (the facility) 
located in Citrus County. Florida. 

The amendment, as proposed by the 
licensees, related to the Cycle 5 reload, 
which has an increased cycle lifetime of 
480 effective full power days (EFPD) 
instead of 350 EFPD in the previous 
cycle. The licensees' application for the 
amendment was dated March 31.1983. 
and was supplemented by submittals 
dated June 17. June 22, and July 6,1983. 
Notice of consideration of issuance of 
this amendment was published in the 
Federal Register on June 6,1983 (48 FR 
25292). Portions of the amendment 
request were granted. Those portions 
relating to the Cycle 5 core reload and to 
various plant modifications 
accomplished during the refueling period 
were authorized by Amendment No. 64. 
issued and effective on July 12,1983. 
Notice of issuance of Amendment No. 64 
was published in the monthly Federal 
Register notice on July 20,1963 (48 FR 
33099). 

However, a portion of the licensees’ 
request of March 31.1983, was to extend 
the time interval for shutdown 
surveillance requirements from once 
each 18 months to once each 24 months 
The Justification for extending these 
time intervals was to minimize the 
impact of the extended core lifetime on 
accomplishment of the surveillance 
within the specified time interval. This 
portion of the licensees' amendment 
application was evaluated by the 
Commission and subsequently denied 
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on the basis of inadequate justification. 
The licensees were notified of the 
Commission's denial of this request and 
the reason for denial by letter dated 
June 20.1983. The Commission's position 
in regard to extending surveillance 
intervals to longer than 18 months was 
also made known to all licensees and 
applicants by issuance of Generic Letter 
No. 83-27 dated July 6,1983. 

By November 14,1983, the licensees 
may demand a hearing with respect to 
the denial described above and any 
person whose interest may be affected 
by this proceeding may file a written 
petition for leave to intervene. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington. D.C., by the above date. A 
copy of any petitions should also be sent 
to the Executive Legal Director, U.S. 
Nuclear Regulatory Commission. 

W ashington. D.C 20555, and to SJV. 
Hrandimore, Florida Power Corporation, 
Vice President and General Counsel. 

P-O. Box 14042. St. Petersburg. Florida 
33733. 

For further details with respect to this 
action, see the application for 
amendment dated March 31,1983, as 
supplemented June 17, June 22, and July 

8.1983, and (2) the Commission's letter 
to Florida Power Corporation dated June 

20.1983, which are available for public 
inspection at the Commission's Public 
Document Room. 1717 H Street, NW., 
Washington. D.C. and at the Crystal 
River Public Library. 668 N.W. First 
Avenue. Crystal River, Florida. A copy 
of Item (2) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission. Washington, 
D.C 20555, Attention: Director, Division 
of Licensing. 

Unfed at Bcthesda, Maryland, this 20th day 

nf September 1988. 

For the Nuclear Regulatory Commission, 
lohn F. Slob. 

Chie f, Operating Reactors Branch #4. 

Division of Licensing, 

,rM 000 MW Pllod 10-11-0* * fc4A <un) 

8,1 cmo COOC 7900-0 t-M 


(Docket No. 50-354-01) 

Public Service Electric & Gee Co., 
Atlantic City Electric Co.; Special 
Prehearing Conference 

Octobers, 1983. 

On August 10,1983. the Nuclear 
Regulatory Commission published in the 


Federal Register a Notice of Opportunity 
for Hearing on the application for a 
facility operating license for the Hope 
Creek Station. Unit 1. filed by the 
Applicants Public Service Electric and 
Gas Company et ah This facility is a 
boiling water nuclear reactor located in 
Lower Alloways Creek Township, 

Salem County. New Jersey. The reactor 
is designed to operate at a steady-state 
power level of 3293 megawatts thermal 
with an equivalent net electrical output 
of approximately 1067 megawatts. 

The Commission's Notice further 
provided that by September 9.1983, a 
request for hearing and petitions for 
leave to intervene may be filed by any 
person whose interest may be affected 
by thi9 proceeding, pursuant to the 
provisions of 10 CFR Part 2 On 
September 9 the Public Advocate, State 
of New Jersey, filed a "Motion to Hold 
Public Hearing and to Admit Public 
Advocate as a Party-Intervenor Under 
42 U.S.C. 2239, in Operating License 
Proceedings." The Applicants filed an 
answer opposing such motion (or 
petition) on September 24.1983. The 
Staff filed its response on September 29, 
1983. not opposing the petition for 
intervention provided that suitable 
contentions were framed within 
applicable time limits. The petition for 
leave to intervene will be granted, and a 
special prehearing conference will be 
scheduled pursuant to the provisions of 
10 CFR 2.751a. 

The Public Advocate's motion for 
hearing and intervention will be treated 
as a timely petition for leave to 
intervene, in accordance with the notice 
of opportunity for hearing. The 
petitioner requested that he be admitted 
as a party pursuant to 10 CFR 2.714 and 
2715. The latter section provides for the 
participation of "representatives of an 
interested State" in licensing 
proceedings. It has been established in 
NRC practice that a governmental entity 
such as a State may participate as a full 
party under ft 2.714, as well as an 
interested State under | 2715(c). , Of 
course, if a State elects to become a full 
party under i 2714, in an operating 
license proceeding where it is the sole 
intervenor, it must affirmatively file one 
or more cognizable contentions 
sufficient to trigger an operating license 
hearing, and otherwise observe the 
procedural rules of the Commission.* 


1 48 FR 38357-56, Aug. 10.1983. 

• Project Management Corp. (Clinch River Breeder 
Reactor PtantJ. ALAB-354.4 NRC 383. 382 (1978). 

9 Id at 383. Sea also Gulf State* UttlJlir* Co. 
(River Bend Station. Unit* 1 and 2). ALAB-444,0 
NRC 700, 788 (1877): Public Service Co. of New 
Hampshire (Setbrook Station. Unit* 1 and 2). CU- 
77-25. 8 NRC S35.537.n-1 (1077). 


The Public Advocate's petition 
identified several aspects of the subject 
matter of the proceeding as to which 
intervention was sought, including 
quality assurance and control and 
emergency planning. These subjects 
could form the core of viable 
contentions if they were framed with the 
specificity and description of the bases 
therefor required by $ 2714(b). That 
section of the Rules of Practice requires 
that not later than 15 days prior to the 
holding of a special prehearing 
conference, the "petitioner shall file a 
supplement to his petition to intervene 
which must include a list of the 
contentions which petitioner seeks to 
have litigated in the matter, and the 
bases for each contention set forth with 
reasonable specificity." Those 
requirements are applicable to the 
instant petition to intervene. 

The Applicants oppose the petition in 
part on the grounds that M# • * the 
Public Advocate has failed to 
demonstrate affirmatively any grant of 
authority by the Legislature to initiate or 
participate in this proceeding." 4 They 
further argue that the Board must satisfy 
itself "that State officers purporting to 
exercise their discretion under delegated 
powers" are in fact doing so within the 
confines of their authority.* We decline 
to be drawn into a complex 
philosophical discussion of the New 
Jersey statutes governing "the practice 
and procedure of the Division of Public 
Interest Advocacy in the Department of 
the Public Advocate." *The petition 
alleges that the Public Advocate is a 
cabinet level officer of the State of New 
Jersey who is empowered to represent 
the interests and rights "inhering in the 
citizens of this State or in a broad class 
of such citizens (N.J.S.A. 52* 27 E-30). in 
administrative and judicial proceedings 
(N.J.S7V. 27 E-18, 29 and 30)." 7 It is 
further alleged that the Public Advocate 
has participated (without objection) in 
several NRC proceedings. 

The petition adequately pleads the 
interest, status and authority of the 
Public Advocate in representing the 
State of New Jersey in this OL 
proceeding under both S 5 2.714 and 
2715. If the Applicants desire to 
challenge seriously the status of the 
Public Advocate under the New Jersey 
statutes and regulations, they may do so 
in the appropriate State courts. We do 
not deem it either necessary or desirable 
to convert this proceeding into a judicial 


4 Applicant** Answer to Motion etc-, at p. 25. 
'Id. al p. 13. 

9 Rule! ISA: 1-1.1 etseq., adopted pursuant to 
authority of N.J.&A. 52: 27 E-l-rt seq. 

* At page* 1 and 2. 
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forum to interpret New Jersey statutes 
relating to the legal status and authority 
of the Public Advocate. 

The petition for intervention and a 
public hearing is granted. It will be 
incumbent upon the petitioner to comply 
with the requirements of $ 2.714 by 
filing, not later then 15 days before the 
special prehearing conference, one or 
more viable contentions with the bases 
therefor set forth with reasonable 
specificity. 

A special prehearing conference will 
be held in this operating license 
pr oceed ing pursuant to the provisions of 
10 CTR 2.751a. on Tuesday. November 
22,1983. commencing at 9:00 a.m., local 
time, in the Freeholders’ Meeting Room, 
Courthouse, 92 Market Street, Salem. 
New Jersey 08079. 

Members of the public may request 
permission to make a limited 
appearance statement, either oral or 
written, pursuant to S 2.715(a) of the 
Commission’s Rules of Practice, 10 CFR 
Part 2. A person making a limited 
appearance does not become a party but 
may state his position on the issues and 
may raise relevant questions which he 
wishes to have answered by the parties. 
Limited appearances will be received at 
the November 22 prehearing conference 
at the discretion of the Board within 
such limits and on such conditions as 
may be set by the Board. 

It is so ordered. 

Dated at Bethesd*. Maryland this 5th day 
of October, 1983. 

For the Atomic Safety and Licensing Board. 
Marshall E. Miller, 

Chairman , Administrative Judge. 

IKK Doc. 83-nr4 Filed 10-11-40 MS *m) 

BILLING COOC 7590-01-44 


(Docket Nob. 50-327 and 50-3281 

Tennessee Valley Authority; 
Consideration of Issuance of 
Amendments to Facility Operating 
Licenses and Proposed No Significant 
Hazards Consideration Determinations 
and Opportunity for Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of amendments to 
Facility Operating Licenses Nos. DPR-77 
and DPR-79. issued to Tennessee Valley 
Authority (the licensee), for operation of 
the Sequoyah Nuclear Plant, Units 1 and 
2. located In Hamilton County. 
Tennessee. 

One amendment would permit the 
pressurizer pressure to be less than 2220 
psia during the performance of power 
coefficient physics tests and certain 
surveillance requirements. The tests are 
made difficult to perform with the 


current restriction due to the competing 
effects of cooling the reactor coolant 
system to make the measurements and 
still maintaining the pressurizer pressure 
above the specified limit in the technical 
specifications. Allowing the pressure to 
fall below the minimum value during the 
tests will not compromise core 
protection because the overtemperature 
delta-T reactor trip of the protection 
system will assure fuel clad integrity for 
all combinations of pressures and 
temperatures. 

A second amendment would revise 
the table of Containment Isolation 
Valves to reflect the proper 
interpretation of the definition of 
operability of the containment isolation 
valves and a notation of valves that will 
be in an isolated position with power 
removed. The change is acceptable 
since the valves will still perform their 
safety function in this position in 
addition to improving plant operations. 

A third amendment would reduce the 
number of igniters to be tested in the 
hydrogen mitigation system to 10% 
rather than 100% every 18 months 
because of ALARA considerations. 

Some igniters are physically locatd in 
areas that would expose test personnel 
to relatively high radiation levels. The 
igniters are considered to be reliable 
long-life devices. Verification of their 
operability and temperatures can be 
checked through methods other than 
visual inspection; consequently a test 
procedure which involves visually 
inspecting 10% of the total number is 
acceptable. These amendments were 
requested in the licensee's application 
for amendments dated July 21,1983. 

Before issuance of the proposed 
license amendments, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the amendment 
requests involve no significant hazards 
consideration. Under the Commission's 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendments would not; (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
Involve a significant reduction in a 
margin of safety. 

The proposed amendments involve no 
significant hazards consideration based 
on the examples cited in 48 FR 14870. 
One of the examples relates to o change 
which either may result in some 
increase to the probability or 


consequences of a previously analyzed 
accident or may reduce in some way a 
safety margin, but where the results of 
the change are clearly within all 
acceptable criteria with respect to the 
system or component specified in the 
Standard Review Plan, 

The Commission is seeking public 
comments on these proposed 
determinations. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determinations. The Commission will 
not normally make a final determination 
unless it receives a request for a 
hearing. 

Comments should be addressed to the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington. D.C. 20555, Attn: Docketing 
and Service Branch. 

By November 14.1983, the licensee 
may file a request for a hearing with 
respect to issuance of the amendments 
to the subject facility operating licenses 
and any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for 
hearings and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's "Rules of 
Practice for Domestic Licensing 
Proceedings" in 10 CFR Part Z If 
requests for hearings or petitions for 
leave to intervene are filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the requests 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR $ 2,714. a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
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Any person who has filed a petition 
leave to intervene or who has been 
admitted a6 a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later then fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the buses for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

if a hearing is requested, the 
Commission will make a final 
determination on the Issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
f nat the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action. 


it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission. U S. 
Nuclear Regulatory Commission. 
Washington, D.C 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room. 1717 H Street NW., 
Washington. D.C., by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-6000 (in Missouri (800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to Elinor G. Adensam: 
petitioner's name and telephone 
number date petition was mailed: plant 
name: and publication date and page 
number of this Federal Register notice. 

A copy of the petition should also be 
sent to the Executive Legal Director, 

U.S. Nuclear Regulatory Commission. 
Washington, D.C. 20555, and to Mr. 
Herbert S. Sanger. Jr.. Esq., General 
Counsel, Tennessee Valley Authority, 
400 Commerce Avenue. E11B 33. 
Knoxville, Tennessee 37902, attorney for 
the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or request 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(A)(l)(iHv) 
and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendments which is available for 
public inspection at the Commission's 
Public Document Room. 1717 H Street 
NW.. Washington. D.C. and at the 
Chattanooga-Hamilton County 
Bicentennial Library. 1001 Broad Street. 
Chattanooga. Tennessee 37401. 

Dated at Betheada. Maryland, this 4th day 
of October 1983. 


For the Nuclear Regulatory Commission. 
Elinor G. Ademtam, 

Chief. Licensing Branch No . 4. Divisions of 
Licensing. 

|KK Doc W3-Tm FVlrd KMf-a* Mi) 

SILLING COOC 7SJ0-01-H 


SECURITIES AND EXCHANGE 
COMMISSION 

(Rt lease No. 34-20252, Fife No. SR-AMEX- 
83-2 1J 

Self-Regulatory Organizations; 
Proposed Rule Change by the 
American Stock Exchange, Inc. 
Relating to Treasury Note Options 
Expiration Cycle 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on September 29,1983. the 
American Stock Exchange. Inc. filed 
with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I. II. Ill below, 
which items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The American Stock Exchange. Inc. 
(“Amex" or the "Exchange") is 
proposing to move its 10-year US. 
Treasury note ('Treasury note") options 
from a March/june/September/ 
December expiration Cycle ("March 
cycle") to a February/May/August/ 
November expiration cycle ("February 
cycle"). 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the commission, the 
seif-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A). (B). and (C), below, of the 
most significant aspects of such 
statements. 
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A Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

Ten-year Treasury noles are issued 
during the months of February. May. 
August and November, with an auction 
held approximately two weeks prior to 
each issue date. The Exchange is 
proposing to move its 10-year Treasury 
note options to a February cycle so that 
their expirations will coincide with the 
cycle on which the underlying notes are 
issued. The exchange believes that this 
change will increase the utility of its 
Treasury note options for hedging 
purposes. 

Primary dealers and other market 
professionals who have purchased 10- 
year Treasury notes at an auction 
generally distribute the bulk of their 
positions in the notes to investors during 
the three-month period preceding the 
next auction, and trading in the notes is 
heaviest during that time. Each note 
tends to trade actively on a when-issued 
basis during the two-week period 
between its auction and issuance and to 
continue trading actively until new 10- 
year notes are auctioned. Thus, traders' 
hedging needs with respect to a 
particular Treasury note tend to be 
greatest during the three-month period 
following its auction. 

Since the expiration months of the 
Exchange's Treasury note options are 
different from the months in which the 
notes are issued, the options are not 
now as useful as the Exchange believes 
they could be for hedging purposes. 
Under the Exchange's current system, 
the options listed on a newly auctioned 
note expire approximately \Vg and 4*6 
months after they commence trading. 1 
For example, following the August 1983 
auction, options on the new 10-year 
notes were opened for trading with 
expirations in September 1983 and 
December 1983. From the perspective of 
a dealer expecting to maintain an 
inventory of the notes until the next 
auction (probably early November), the 
September options would expire too 
soon, and the December options would 
expire later than necessary. Options 
expiring in November would correspond 
more precisely with the dealer's hedging 
needs. Accordingly, the Exchange 
believes that moving its Treasury note 
options to a February cycle would 
enchance their utility for hedging 
purposes. 

The use of a February expiration cycle 
will also enable the Exchange to 


1 THt* BxchftRgt hut* options on a new note «• 
soon ■» possible after nn suction, so that the 
options are available during the when-issued 
period. 


establish only one expiration month for 
options on each underlying note—the 
third month after the note's issuance. 
With Treasury note options trading on 
the March cycle, the Exchange has 
found it necessary to list options on a 
new note expiring in two different 
months after the note is auctioned 
because, as described above, the 
nearest available expiration date occurs 
only 1 Vfc months after the auction—too 
soon for the option to satisfy hedging 
needs. Since moving Treasury note 
options to a February cycle will permit 
the Exchange to provide a 3 Vi month 
option on each new 10-year Treasury 
note at the time the note is auctioned, 
and since trading in 10-year notes 
normally diminishes three months after 
they are auctioned, the Exchange 
believes that it is not now necessary to 
list option series expiring 6Vi months or 
more after a note's auction. 1 

The procedure contemplated by the 
Exchange may be illustrated as follows: 
Immediately after the auction of 10-year 
notes due in November 1993 (probably 
the first week of November 1983), the 
Exchange would open trading in options 
expiring in February 1984 on the newly 
auctioned notes. Upon the expiration of 
those options, no additional options on 
the November 1993 notes would be 
listed. Similarly, immediately after the 
auction of 10-year notes due in February 
1994 (probably the first week of 
February 1984). the Exchange would 
open trading in options expiring in May 
1984 on the newly auctioned notes; and. 
upon the expiration of those options, no 
additonal options on the February 1994 
notes would be listed. This process 
would continue with each succeeding 
auction of a new note. Thus, except for 
the period between a note auction and 
an option expiration, options on only 
one Treasury note would be traded at 
any given time. For example, 
immediately prior to the auction of notes 
due in February 1994 (probably the first 
week of February 1984), the only 
available Treasury note options would 
be those on the November 1993 notes. 
Between that auction and the expiration 
of the options on the November 1993 
notes (approximately the third week of 
February 1984), options would be traded 
on both November 1993 and February 
1994 notes. After the February option 
expiration, options on the February 1994 
notes would be the only Treasury note 
options traded on the Exchange until the 
auction of notes due in May 1994 
(probably the first week of May 198-1). 


’The Exchange would however, open mom 
dieUntly expiring three-month options on an 
underlying Treatury note if and whan the note is 
rrlsaued 


when options expiring in August 1984 on 
the newly auctioned notes would be 
listed. 

The Exchange believes that this 
procedure will facilitate the 
development of its Treasury note 
options market by reducing the potential 
for fragmentation and by helping the 
specialist to maintain an orderly market. 
Due to the fact that a new 10-yenr 
Treasury note bearing a new coupon is 
auctioned every three months, the 
market for Treasury note options has 
been more susceptible to fragmentation 
than the market for options on any of 
the Exchange's other underlying 
securities. For example, suppose that 
upon the auction of each new note, the 
Exchange were to list options on that 
note having three different expiration 
months and that, upon the expiration of 
near-term option series, new nine-month 
options were listed on the same 
underlying note. Assuming the trading of 
options series having three different 
exercise prices per expiration month (a 
conservative estimate), there would be 
18 different option series open for 
trading with respect to each underlying 
note (9 puts and 9 calls), leading to a 
total of at least 72 different Treasury 
note option series after four auctions. 

The Exchange has concluded that 
such a proliferation of different option 
series on very similar underlying 
instruments is unwarranted in light of 
the relatively low overall trading volume 
to date in Treasury note options. In 
addition to concerns about 
fragmentation, the existence of such a 
large number of illiquid option series 
places an unreasonable burden on the 
specialist, since the relationships among 
the prices of the various underlying 
Treasury notes require him to update all 
of his Treasury' note options quotations 
at the same time. The Exchange has 
previously sought to reduce the number 
of Treasury note option series open for 
trading at any given time by eliminating 
nine-month options and by quickly 
phasing out old underlying notes. The 
current plan represents an additional 
step in this process. 

The Exchange believes that moving its 
19-year Treasury note options to a 
February expiration cycle and generally 
establishing only one expiration month 
for options on each underlying note 
would be consistent with the 
requirements of the Securities Exchange 
Act of 1934 (the "Act") and the rules and 
regulations thereunder applicable to the 
Exchange, and, in particular. Section 
6(b)(5) of the Act. in that these changes 
would help to increase the utility of 
Treasury note options to market 
participants, thereby serving to protect 
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investors and to further the public 
interest. 

B, Self-Regulatory Organization's 
Statement on Burden on Competition 

The proposed rule changes will not 
impose a burden on competition. 

C. Self-Regulatory Organization s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 

No written comments were solicited 
or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) by order approve such proposed 
rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street NW., 
Judiciary Plaza. Washington. D.C. 20549. 
Copies of the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule change 
that are filed with the Commission, and 
all written communications relating to 
the proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the Amex. All 
submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 


Dated: October 3,1963. 
George A. Fltzaimmon*, 

Secretary. 

JF* Doc. O-Z7W0 FiWd 10-11-Mi 3-43 4m) 

BILLIMQ COOC MlO-Ot-M 


(Release No. 34-2025* File No. SR-MSTC- 
63-18) 

Self-Regulatory Organizations; 
Proposed Rule Change by Midwest 
Securities Trust Company Relating to 
a Reduction in NIDS Confirm Fees 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on September 23,1983 the Midwest 
Securities Trust Company filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items 1, II. and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

L Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Attached to the filing as Exhibit A is 
the MST System Administrative Bulletin 
regarding a reduction in NIDS confirm 
fees. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections (A), (B) and (C) below of the 
most significant aspects of such 
statements. 

(A) Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

The purpose of the proposed rule 
change is to reduce the NIDS confirm 
fees. NYSE Rule 387 and similar rules 
have resulted in an increase in the 
number of NIDS confirms. This increase 
has enabled MSTC to reduce the fee for 
NIDS confirms from $0.25 to $0.20. The 
$0.05 per confirm reduction will also 
apply to magnetic tape and facsimile 
transmission, reducing charges for these 
services to $0.35 and $0.40 respectively. 


The proposed rule change is 
consistent with Section 17A of the 
Securities Exchange Act of 1934 in that 
it provides for the equitable allocation 
of reasonable dues, fees and other 
charges among MSTC's Participants. 

(B) Self-Regulatory Organization \s 
Statement on Burden on Competition 

The Midwest Securities Trust 
Company does not believe that any 
burdens will be placed on competition 
as a result of the proposed rule change. 

(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members , Participants or Others 

Comments have neither been solicited 
nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 19(b)(3) of 
the Securities Exchange Act of 1934 and 
subparagraph (e) of Securities Exchange 
Act Rule 19b-4. At any time within 60 
days of the filing of such proposed rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Securities Exchange Act 
of 1934. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission, 450 5th St., NW., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are Bled 
with the Commission, and ail written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552. will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 5th St.. NW.. Washington D.C. 

Copies of such Bling will also be 
available for inspection and copying at 
the principal ofBce of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the Ble 
number in the caption above and should 
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be submitted within 21 days after the 
date of this publication. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: October 5.1983. 

George A. Fitzsimmons, 

Secretary. 

Exhibit A 

September 18,1983. 

To: All Participants 
Attention: Operations Manager/Head 
Cashier 

Subject: Reduced NIDS Confirm Fees 

NYSE Rule 387 and similar rules have 
resulted in an increase in the number of 
NIDS confirms. This increase has 
enabled Midwest to reduce the fee for 
NIDS confirms from 25$ to 20$, effective 
August 1.1983. 

The new fees will be as follows: 

Confirms: 

a. 20$ to brokers, whether or not the 
broker receives a copy of the confirm 
(and an additional 20$ to the broker for 
any interested party). 

b. 20$ to banks if the banks request 
the confirm. 

c. 20$ to investment managers (for 
each confirm whether or not affirmed). 

The 5$ per confirm reduction will also 
apply to magnetic tape and facsimile 
transmission, reducing charges for these 
services to 35* and 40$ respectively. 

Questions regarding this notice may 
be directed to your Participant Services 
Representative. 

William P. A1 berth. 

Vice President, MCC/S1STC. 

(TR Doc 03-ZTtMO Filed KMl-tt *45 am) 

BILLING COOE 0010-01-41 


Cincinnati Stock Exchange; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing 

October 4.1983. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to Section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted 
trading privileges in the following 
stocks: 

Ametek. Inc, 

Common Stock. $1 Par Vulue (File No. 7- 

7123) 

Amstar Corporation 

Common Stock. 51 Par Value (File No. 7- 

7124) 

Ball Corporation 

Common Stock. $2.50 Par Value (File No. 7- 

7125) 

Big Three Industries. Inc. 


Capital Stock. $2.50 Par Value (File No. 7- 

7128) 

Cameron Iron Works, Inc. 

Common Stock. $0.2063 Par Value (File No. 
7-7127) 

Collins Foods International. Inc. 

Common Stock. $.10 Par Value (File No. 7- 

7128) 

Cox Communications Inc. 

Common Stock. $1 Par Value (Rile No. 7- 

7129) 

Diamond Shamrock Corporation 
Common Stock. $1 Par Value (File No. 7- 

7130) 

ENSTAR Corporation 
Common Stock. $1 Par Value (File No. 7- 

7131) 

Evans Products Company 
Common Stock, $1 Par Value (File No. 7- 

7132) 

General Re Corporation 
Capital Stock. $50 Par Value (File No. 7- 

7133) 

Heiteman Brewing Company. Inc. 

Common Stock. $1 Par Value (File No. 7- 

7134) 

llershey Foods Corporation 
Common Stock. $1 Par Value (File No. 7- 

7135) 

Lone Star Indus tires. Inc. 

Common Stock. $1 Par Value (File No. 7- 

7138) 

ME1 Corporation 

Common Stock. $.10 Par Value (File No. 7- 

7137) 

Masonite Corporation 
Common Stock, No Par Value (Tile No. 7- 

7138) 

National tntergroup Inc. (Holding Company) 
Capital Stock. $5 Par Value (Fde No. 7- 

7139) 

Robertson (H.H.) Company 
Common Stock, $1 Par Value (File No. 7- 

7140) 

Royal Crown Companies* Inc. 

Common Stock, $1 Par Value (File No. 7- 

7141) 

Scovill Inc. 

Common Stock. $6.25 Par Value (File No. 7- 

7142) 

Wometco Enterprises. Inc. 

Class A Common Stock. $1 Par Value (File 
No. 7-7143) 

Altex Oil Corporation 
Common Stock. $01 Par Value (File No. 7- 
7144) 

ALZA Corporation 

Class A Common Stock. No Par Value (File 
No. 7-7145) 

Charter Medical Corporation 
Class A Common Stock. $25 Par Value 
(File No. 7-7147) 

Cross (A.T.) Company 
Class A Common Stock, $1 Par Value (File 
No. 7-7148) 

Huntington Health Services, Inc, 

Common Stock. $20 Par Value (File No. 7- 

7149) 

Pall Corporation 

Common Stock. $50 Par Value (File No. 7- 

7150) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported In 
the consolidated transaction reporting 
system. 


Interested persons are invited to 
submit on or before October 26,1983 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission. 
Washington. D.C. 20549. Following this 
opportunity for hearing, the Commission 
will approve the applications if ft finds, 
based upon all the information available 
to it that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons. 

Secretary. 

[PR Doc. S3-27M1 Fikd 10-U-S& MS «m| 

BILLING COOC SOI0-01-41 


SMALL BUSINESS ADMINISTRATION 

[License No. 02/02-0441] 

ALPHA Financial Corp^ License 
Surrender 

Notice is hereby given the ALPHA 
Financial Corporation, 485 Morris 
Avenue, Springfield. New Jersey 07081 
has surrendered its license to operate as 
a small business investment company 
under the Small Business Investment 
Act of 1958, as amended (the Act). 
ALPHA Financial Corporation was 
licensed by the Small Business 
Administration on October 13.1982. 

Under the authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on 
September 18,1983, and accordingly, all 
rights privileges, and franchises derived 
therefrom have been terminated. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: October $ 1983. 

Robert G. line berry. 

Deputy Associate Administrator for 
Investment 

(KR Doc 8S-270QS FVM KM 1-43; 4*4 «mj 

BILUNO COOC 002S-41-44 


1 Declaration of Disaster Loan Ar«a $2104) 

Georgia; Declaration of Disaster Loan 
Area 

The area of Brunswick Mall on 
Altama Street in the City of Brunswick. 
Glynn County, Georgia, constitutes a 
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disaster area because of damage 
resulting from a fire which occurred on 
September 20.1983. Eligible persons, 
firms and organizations may Hie 
applications for loans for physical 
damage until the close of business on 
L)fM;ember 5.1983, and for economic 
injury until the close of business on July 
5. 1984. at the address listed below: U.S. 
Small Business Administration. Richard 
D. Russell Federal Bldg.. 75 Spring St. 
SW.. Suite 822, Atlanta. Georgia 30303. 
or othc^ locally announced locations. 

Interest rates for applicants filing for 
assistance under this declaration are: 

Homeowners with credit available 
elsewhere. 12.125%. 

Homeowners without credit available 
elsewhere. 6.125%. 

Businesses with credit available 
elsewhere. 11.000%. 

Businesses without credit available 
elsewhere. 8.000%. 

Businesses (E1DL) without credit 
available elsewhere, 8.000%. 

Other (non-profit organizations 
including charitable and religious 
organizations), 11.375%. 

Date: October 4,1983. 

|araes C Sanders, 

Administrator. 

|FX Qoc. U-27W7 Piled 10-ll-Ck 8*5 *m| 

8IU-IWQ COM §025-01-81 


Region IV Advisory Council Meeting; 
Public Meeting 

The Small Business Administration 
Region IV Advisory Council, located in 
the geographical area of Jacksonville, 
Florida, will hold a public meeting from 
9 30 A.M. to 4:00 P.M.. Thursday. 
November 8,1983. at the Holiday Inn- 
Ukc Monroe Marina. 530 Palmetto Ave., 
Sanford, Florida 32771, to discuss such 
Business as may be presented by 
members, the staff of the U. S. Small 
Business Administration, and others 
attending. 

For further information, contact 
Douglas E. McAllister. District Director. 
U.S. Small Business Administration. Box 
35067,400 W. Bay Street, Jacksonville. 
Florida 32202; telephone (904) 791-3103. 
M. Nowak. 

Director, Office of Advisory Councils. 
September 30.1983. 

TO IVk. 55-27700 filed 10-11*0. *45 aa) 

BlLLiHO COOC §025-61-51 


Region X Advisory Council Meeting; 
Public Meeting 

The U.S. Small Business 
Administration Region X Advisory 
Council, located in the geographical area 
Settle, will hold a public meeting at 


9:30 a.m., on Friday. November 18,1983. 
at the Federal Building—915 Second 
Avenue, Room 2866, Seattle, 
Washington, to discuss such matters 89 
may be presented by members, the staff 
of the U. S. Small Business 
Administration, and others present. For 
further information, write or call John J. 
Talerico, District Director, U.S. Small 
Business Administration, 1792 Federal 
Building. 915 Second Avenue, Seattle, 
Washington 98174, (206) 442-2786, 

Jean M. Nowak, 

Director . Office of Advisory Councils. 
September 3a 1983. 

(fit Doc 85-27W0 nbd 10-11-85:845 an) 

BILLING COOC §025-01-41 


DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

Environmental Impact Statement; 
Monterey County, California 

agency: Federal Highway 
Administration. (FHWA). DOT. 
action: Notice of Intent. 

summary: The FHWA is issuing this 
notice to advise the public that an 
Environmental Impact Statement will be 
prepared for a proposed highway project 
in Monterey, County, CA. 
for further information contact: 
Albert J. Gallardo. District Engineer. 
Federal Highway Administration. P.O. 
Box 1915, Sacremento, CA 95809, 
Telephone: (916) 440-2804. 
supplementary information: The 
FHWA. in cooperation with the 
California Department of Transportation 
(Caltrans), will prepare an 
Environmental Impact Statement (EIS) 
on a proposal to improve the traffic flow 
of 1.7 miles of roadway and reduce cross 
traffic conflicts on State highway 68 in 
the vicinity of Toro Regional Park. The 
project is necessary to reduce the long 
delays presently required for traffic to 
cross or enter the highway from the 
existing side streets. 

Alternatives under consideration 
include: (1) Take no action; (2) construct 
a 4-lane expressway; (3) construct a 4- 
lane expressway with a signalized 
intersection at Portola Drive; (4) 
construct a 4-lane freeway with an 
interchange near Toro Regional Park. 

A public informational meeting and 
several meetings with the County of 
Monterey have been held to encourage 
affected parties to identify crucial issues 
in the early stages of review. No further 
scoping meetings have been scheduled 
at this time. Additional meetings will be 
scheduled to insure that matters of 
importance are not overlooked. 


To ensure that the full range of issues 
related to this proposed action are 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA at the address 
provided above. 

Issued on: September 28,1983. 

Albert J. GelUrdo, 

District Engineer. Sacramento, Californio. 

|F* Dot 8S-Z7841 filed NM1-4Q *45 • m | 

SILLING COOC 4t 10-22-81 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Solicitation For Draft Regulations 

agency: Internal Revenue Service, 
Treasury. 

action: Solicitation for draft 
regulations. 

SUMMARY: The Department of the 
Treasury and the Internal Revenue 
Service are listing additional items for 
which fully annotated sets or partial set 
of draft regulations are being solicited 
from interested individuals and 
organizations. 

dates: Drafts with respect to any 
project should be submitted by the date 
specified for that project in this 
document. 

address: Director. Legislation and 
Regulations Division. Attention: George 
R Bradley. CCrLR.T. Room 4429, 

Internal Revenue Service. Washington 
D.C. 20224. 

FOR FURTHER INFORMATION CONTACT: 

George H. Bradley. 202-566-3488 (not a 
toll free number). 

SUPPLEMENTARY INFORMATION: On July 
29.1983. the Federal Register published 
(48 FR 34569) a notice of solicitation for 
draft regulations from professional 
organizations, law and accounting firms, 
companies and interested individuals. 
These drafts of regulations or portions 
of regulations are intended to assist the 
Treasury Department and Internal 
Revenue Service during the formative 
period of the regulatory process, 
included in that notice was the list of 
regulations projects for which drafts of 
regulations or portions of regulations are 
invited. In addition, it was stated that 
the list would be revised from time to 
time. This notice adds seven regulations 
projects to the list published on July 29. 
1983. 

Draft regulations or portions of 
regulations should be submitted by the 
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date specified for that project so that the 
attorneys responsible for developing the 
regulations may have the benefit of the 
material submitted. The Treasury 
Department and the Internal Revenue 
Service will not delay the development 
of regulations to await the submission of 
drafts. Pre-submission communications 
with respect to any project will be 
limited to matters of procedure. 

All material submitted will be 
available for public inspection and 
copying. 

The following is a list of additional 
regulations projects for which drafts of 
regulations or portions of regulations are 
being solicited. 


CoN sector* 

and No 

numb* 

Subject 

Ulsat dels «or 
mtyrwson 

Sec 47. LA. 
315-81. 

crscN recapMs rule* 

Mar 30. 1984 

S To3(t>N4K 
LA-190* 7S 

Exernpoon for xxlustnai 
tNvotcpmsni bonds lor 

Dec 30. 1083 

Sec* 108. 
1017, LA- 
01 ^81 

Otscharos of vnNbisdrm 

Now 30 1083 

Set 

338ff»MS> 

EiecSv* rscognAxm of 
go m or loss W target 
ay portion. 

Nos 30, 1083 

Sec* 4CV 

1502. LA- 
75-70 

Appfccston of "M nsk 
nin lo corporator* 
ttng oonsoidsfed 

Urm. 

Jan. 31. 1984 

Sms 1401. 
1057. 

IA238-7* 

Exot* lax on transfer of 
property 10 foreign per 
tons to avoid tbs Fadar- 
a< news tax 

Mar 30. 1084 

Sot* 4061- 
4053 IA- 
30-83 

Retefer* tax on heavy 
duty true** leepectaVy 
gross vehda wmghl) 

Now X. 1983 


Roftcoe Eggef, 

Commissioner of Internal Rewrite, 

John E. Chapoton. 

Assistant Secretary of the Treasury. 

|FF Doc O-rw PI fed UM1-8* a« Mil 

MIXING COOi 48)0-01-40 
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Sunshine Act Meetings 


Federal Register 

VoL 4S, No, 198 
Wednesday, October 12, 1983 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act * (Pub, L 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 

items 

Afncan D-vf iopmenl Foundation.__ 1 

Federal Deposit Insurance Corpora- 

ton-- 2, 3 

Federal Reserve System.__ 4 

Legal Services Corporation___ 5 

National Transportation Safety Board.. 6, 7 

Postal Service__ 8 


1 

AFRICAN DEVELOPMENT FOUNDATION 

October 0,1983. 

TIME AND date: 9 a.m.. October 19.1983. 
place: Conference Room of the Inter- 
American Foundation, 1515 Wilaon 
Boulevard. Rosslyn, Virginia. 
subject: Organization and operation of 
the African Development Foundation 
(ADF). This is the initial meeting of the 
ADF Board of Directors. 
status: Open. 

PERSON TO CONTACT FOR MORE 

information: Douglas Robbins. ADF 
Liaison Office, (703) 235-1882. 

Dougin* Robbins. 

Flted 1(F*4* pm) 

8<UJ*a coot •116-01-41 


FEDERAL DEPOSIT INSURANCE 

CORPORATION 

Agency Meeting 

Pursuant to the provisions of the 
Government in the Sunshine Act" (5 
L S.C. 552b), notice is hereby given that 
at 2:30 p.m. on Monday, October 17, 

1983, the Federal Deposit Insurance 
Corporation’s Board of Directors will 
roeet in closed session, by vote of the 
Board of Directors, pursuant to sections 
(, c )(2). (c)(8), (c)(8). and (c)(9)(A)(ii) 
°i T itie 5, United States Code, to 
consider the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
^quests that an item be moved to the 
discussion agenda. 

Recommendations with respect to the 
•nitiation, termination, or conduct of 


adminstrative enforcement proceedings 
(cease-and-desist proceedings, 
termination-of-insurance proceedings, 
suspension or removal proceedings, or 
assessment of civil money penalties) 
against certain insured banks or officers, 
directors, employees, agents or other 
persons participating in the conduct of 
the affairs thereof: 

Names of persons and names 8nd locations 
of banks authorized to be exempt from 
disclosure pursuant to the provisions of 
subsections (c)(6), (c)(8). and (c)(9)(A)(U) of 
the “Government in the Sunshine Act" (5 
U.S.G 552b (cM6). (c)(8). and (c)(9)(A)(ii). 
Note.—Some matters falling within this 
category may be placed on the discussion 
agenda without further public notice if it 
becomes likely that substantive discussion of 
those matters will occur at the meeting. 

Discussion Agenda: 

Application for consent to merge and 
establish three branches: 

First State Bank. Gulfport Mississippi, an 
insured State nonmenber bank, for consent 
to merge, under its chartor and Utle, with 
The Metropolitan National Bank, Biloxi. 
Mississippi, and for consent to establish 
the three offices of The Metropolitan 
National Bank as branches of the resultant 
bank. 

Application for consent to purchase 
certain assets and assume liabilities and 
establish two branches: 

Citizens Savings Bank. Providence. Rhode 
Island, an insured mutual savings bank, 
and its subsidiary. Citizens Trust 
Company. Providence, Rhode Island, and 
Insured State nonmember bank, for consent 
to purchase certain assets of and assume 
the liability to pay deposits made in the 
Westerly Branch of Old Stone Bank. 
Providence. Rhode Island, and for consent 
to establish that branch as a branch of 
Citizens Savings Bank and of Citizens 
Trust Company. 

Personnel actions regarding 
appointments, promotions, 
administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.: 

Names of employees authorized to be exempt 
from disclosure pursuant to provisions of 
subsections (c)(2) and (c)(6) of the 
“Government in the Sunshine Act” (5 
U.S.C 552b (c)(2) and (c)(6)). 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550 17th Street NW., 
Washington. D.C. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L Robinson. Executive 


Secretary of the Corporation, at (202) 
389-4425. 

Dated: October 7.1983. 

Federal Deposit Insurance Corporation. 
Hoyle L Robinson. 

Executive Secretary. 

[8-14*4-43 Kited 10-7-43,1210 pfli) 

MUJNQ COOC 6714-01-M 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting 

Pursuant to the provisions of the 
"Government in the Sunshine Act" (5 
U.S.C. 552b), notice Is hereby given that 
the Federal Deposit Insurance 
Corporation's Board of Directors will 
meet in open session at 2 p.m. on 
Monday, October 17.1983, to consider 
the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Disposition of minutes of previous 
meetings. 

Application for consent to convert to 
a non-FDIC-insured institution: 

Geneva Savings Bank. Geneva, New York. 

Application for consent to merge and 
establish two branches: 

First South Bank, Fort Valley, Georgia, an 
insured State nonmember bank, for consent 
to merge, under Its charter and Utle, with 
Exchange Bank of Wrightsville, 
Wrightsville. Georgia, and First State Bank. 
Manhallville, Georgia, and for consent to 
establish the sole offices of Exchange Bank 
of Wrightsville and First State Bank as 
branches of the resultant bank. 

Applications for consent to establish 
branches: 

Barnett Bank of Palm Beach County, Riviera 
Beach. Florida, for consent to establish a 
branch in the Village Square Shopping 
Center, Woolbright Road and Military 
Trail Boynton Beach. Florida. 

Fidelity Bank of Southfield, Southfield, 
Michigan, for consent to establish a branch 
at 29777 Telegraph Road. Southfield, 
Michigan. 

The Howard Savings Bank, Newark. New 
Jersey, for consent to establish a branch In 
the Troy-Hills Shopping Center at the 
intersection of Beverwyck Road and U.S. 



















46460 Federal Register / Vol. -18. No. 198 / Wednesday. October 12, 1983 / Sunshine Act Meetings 


Route 46, Parsippany-Troy HilU, New 
Jersey. 

Applications for consent lo establish 
remote service facilities: 

Sangamon Bank and Trust, Springfield, 
Illinois, for consent to establish two remote 
service facilities at 2490 Wabash Avenue 
and 1967 Wabash Avenue, both locations 
in Springfield. Illinois. 

Equibank, Pittsburgh. Pennsylvania, for 
consent to establish a remote service 
facility in the Amoco-Ruy N Fly, 4106 
William Penn Highway. Murrysville, 
Pennsylvania 

Applications for consent to establish 
branch-detached facilities: 

The Academy Boulevard Bank. Colorado 
Springs. Colorado, for consent to establish 
a branch-detached facility at 3360 Citadel 
Drive North. Colorado Springs, Colorado. 
The Central Colorado Bank. Colorado 
Springs, Colorado, for consent to establish 
a branch-detached facility at 331 N. Meade 
Street. Colorado Springs. Colorado. 

Recommedutions regarding the 
liquidation of a bank's assets acquired 
by the Corporation in its capacity as 
receiver. liquidator, or liquidating agent 
of those assets: 

Memorandum and Resolution re: Franklin 
National Bank. New York. New York 
Memorandum and Resolution re: Guaranty 
Bond State Bank. Redwatcr. Texas 

Memorandum and resolution re: 
Proposed amendments to Parts 304 and 
349 of the Corporation's rules and 
regulations, entitled "Forms. 

Instructions, and Reports" and "Reports 
on Indebtedness of Executive Officers 
and Principal Shareholders to 
Correspondent Banks." respectively, to 
implement amendments to titles VIII 
and IX of the Financial Institutions 
Regulatory and Interest Rate Control 
Act of 1978 contained in title IV of the 
Gam-St Germain Depository Institutions 
Act of 1982, which would: (1) Require 
FDIC-insured State-chartered 
nonmember institutions to disclose, 
upon request, the names of their 
executive officers and principal 
shareholders who (along with their 
related interests) have substantial 
borrowings from the bank or its 
correspondent banks: and (2) restate the 
existing statutory requirement that 
insiders report to the board of directors 
of their bank any indebtedness to the 
correspondent banks of that bank. 
Reports of committees and officers: 

Minutes of actions approved by the standing 
committees of the Corporation pursuant to 
authority delegated by the Board of 
Directors. 

Reports of the Division of Bank Supervision 
with respect to applications, requests, or 
actions involving administrative 


enforcement proceedings approved by the 
Director or an Associate Director of the 
Division of Bank Supervision and the 
various Regional Directors pursuant to 
authority delegated by the Board of 
Directors. 

Discussion Agendo: 

Memorandum and resolution re: 
Advance notice of proposed rulemaking 
in connection with Parts 330 and 337 of 
the Corporation's rules and regulations, 
entitled "Clarification and Definition of 
Deposit Insurance Coverage" and 
"Unsafe and Unsound Banking 
Practices," respectively, to solicit 
comment on: (1) The extent to which 
brokered or brokered-type deposits are 
being placed with FDIC-insured banks 
without adequate analysis of the 
managerial practices and financial 
stability of the banks: (2) whether the 
Corporation, in order to encourage 
market and bank analysis in the 
placement of such deposits, should limit 
the insurance coverage of or restrict the 
receipt of. such funds by insured banks; 
and (3) whether the current "multiple" 
insurance coverage afforded to pension 
funds and other custodial-type deposits, 
under which each beneficial owner of 
such deposits is insured to $100,000, 
should be limited. 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550 17th Street NW., 
Washington, D.C. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L Robinson. Executive 
Secretary of the Corporation, at (202) 
389-4425. 

Dated: October 7.1983. 

Federal Deposit Insurance Corporation. 

Hoyle L Robinson. 

Executive Secretary. 

IS-143S-40 PVVd 10-7-0* 12 JO prr»l 

Billing coot S7M-01-H 


4 

FEDERAL RESERVE SYSTEM 

(Board of Governors) 

TIME ANO OATE; 10 a.m., Monday. 
October 17.1983. 

place: 20th Street and Constitution 
Avenue. NW., Washington. D.C. 20551. 

status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

Z Any items earned forward from a 
previously announced meeting. 


CONTRACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne, 
Assistant to the Board (202) 462-3204. 

Dated: October 7. 1983. 

James McAfee. 

Associate Secretary of the Board. 

fS-1434-4} FUod 10-7-83. LU pm] 

BILLING COOC 0210-41-N 


5 

LEGAL SERVICES CORPORATION 

Board of Directors Meeting 
TIME ANO DATE: 8 A.M. TO 5 P.M., 
THURSO AY, OCTOBER 13, 1G83. 

PLACE: Sheraton Grand Ballroom. 
Second floor, Sheraton Hotel, 255 South 
W r est Temple, Salt Lake City. Utah 
84101. 

status of meetino: Open. 

MATTER TO BE CONSIDERED: 

1. Approval of Agenda. 

2- Approval of Minutes. 

3. Report from President. 

4. Report from Office of Government 
Relations: 

a. Authorization; 

b. GAO Investigation. 

5. Report from Office of General Counsel. 

a. Final Review of Proposed Regulations: 

(1) Transfer of Funds (45 CFR 1627)— 
Proposed Regulation Published June 22,1963. 

(2) Denial of Refunding (45 CFR 1606 and 
1825)—Proposed Regulation Published 
August 15.1983. 

(3) Eligibility (45 CFR 1611)—Proposed 
Regulation Published August 29,1963. 

b. Discussion of Regulations to be 
published as Proposed Regulations: 

(1) Attorney Fees (45 CFR 1809). 

(2) Priority Setting (45 CFR 1820). 

(3) Denial of Refunding (45 CFR 1006). 

8. Report from Office of Field Services: 

a. Announcement of Instructions/ 
Guidelines: 

(1) Private Attorney Involvement; 

(2) Fund Balance. 

b. Discussion of Reginald Heber Smith 
Community Fellowship Program. 

7. Report from Vice President of Finance: 

a. 1983 Third Quorter Budget Review. 

b. Fund Transfer for Support Centers and 
National Clients Council, 

c. 1984 Budget 

d. 1985 Mark. 

8. Needs Study Update. 

CONTACT PERSON FOR MORE 
information: LeaAnne Bernstein. 
Office of the President. (202) 272-4040. 

Dated: October 6.1963. 

Donald P. Bogard. 

President 

|S-1412-43 Fill'd 1WH W 4 48 pm| 

BILLING COOK S420-15-U 
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6 

national transportation safety 

BOARD 

INM-83-23] 

FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 48 FR 45492, 

October 5,1983. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
of meeting: 9 a.m.. Thursday, October 

8.1983. 

CHANGE in MEETING: A majority of the 
Board determined by recorded vote that 
the business of the Board required 
revising the agenda of this meeting and 
that no earlier announcement was 
possible. The following open item was 
deleted from the agenda: 

l Recommendation to the Federal Aviation 
Administration regarding in-flight fires on 
transport category aircraft. The following 
open item was added to the agenda: 

1. Recommendation to the States to 
Implement Sobriety Checkpoints and 
Recommendations to the International 
Association of Chiefs of Police and the 
National Highway Traffic Safety 
Administration to assist the States. 

CONTACT PERSON FOR MORE 

information: Sharon Flemming (202) 

382-6525. 

October 6.1983. 

IS I4U-S3 FiWd KV-7^83; *55 mm) 

COOC 4S10-4S-* 


7 

NATIONAL TRANSPORTATION SAFETY 

BOARO 

1NM-S3-24] 

time and date: 9 a.m., Tuesday, 

October 18,1983. 

place: NTSB Board Room, eight floor, 
800 Independence Ave. SW., 

Washington. D.C. 20594. 
status: Open. 

matters to be considered: 

1. Oral Argument Sotillie v. Administrator. 
Dkt SEr-4910. 


2. Aircraft Accident Report United 
Airlines Flight 2885, McDonnell Douglas DC- 
8-54F, N80530. Detroit. Michigan. January 11. 
1983. 

3. Aircraft Accident Report Republic 
Airlines. Inc.. Convair 580. N8444H. Brainerd. 
Minnesota. January 9.1963. 

4. Reconsideration of Probable Cause: 
Aircraft Accident Report—Eastern Air Lines, 
Inc., Boeing 727-225. N8838E. Raleigh. North 
Carolina. November 12,1975. 

5. Highway Accident Report Multiple 
Vehicle Collisions and Fires Under Limited 
Visibility Conditions. Interstate Route 75. 
Ocala. Florida. February 28,1983. 

6. Recommendations to the International 
Society of Fire Service Instructors, the 
International Association of Fire Chiefs, the 
International Association of Chiefs of Police, 
the Research and Special Programs 
Administration, and Matlack. Inc., concerning 
the release of di-vinyl benzene from an 
overturned truck on October 13,1982. at 
Odessa. Delaware. 

CONTACT PERSONS FOR MORE 

information: Sharon Flemming (202) 
382-6525. 

October 7.1983. 

|S-1437-43 FU*d 10-7-43. *10 p*n| 

BILLING COOC 4$ 10-54-41 


8 

POSTAL SERVICE 

(Board of Governors) 

Vote to Close Meeting 

At its meetings on October 3-4.1983, 
the Board of Governors of the United 
States Postal Service unanimously voted 
to close to public observation its 
meeting, scheduled for October 31.1983. 
in New York, New York. The meeting 
will involve: (1) Consideration of the 
August 26,1983, Recommended Decision 
of the Postal Rate Commission on Third- 
class bulk rates for nonprofit mail in 
Docket No. R-80-1; and (2) a discussion 
of strategic planning in connection with 
possible future rate adjustments. 

The meeting is expected to be 
attended by the following persons: 
Governors Hardesty, Babcock. Camp, 
McKean. Ryan. Sullivan and Voss; 
Postmaster General Bolgen Deputy 
Postmaster General Finch; Secretary of 


the Board Harris: General Counsel Cox: 
Senior Assistant Postmaster General 
Coughlin; and Counsel to the Governors 
Cahfano. 

The Board is of the opinion that public 
access to the discussions would be 
likely to disclose information that will 
become involved in future rate or 
classification litigation. 

Accordingly, the Board of Governors 
has determined that pursuant to section 
552b(c) (3) of title 5, United States Code, 
and section 7.3(c) of title 39. Code of 
Federal Regulations, the meeting is 
exempt from the open meeting 
requirement of the Government in the 
Sunshine Act (5 U.S.C. 552b(b)), because 
it is likely to disclose information in 
connection with proceedings under 
chapter 36 of title 39 (having to do with 
postal ratemaking, mail classsification 
and changes in postal services), which is 
specifically exempted from disclosure 
by section 410 (c) (4) of title 39, United 
States Code. The Board has determined 
further, that pursuant to section 552b(c) 
(10) of title 5. United States Code, and 
section 7.3(j) of title 39. Code of Federal 
Regulations, the discussions are exempt, 
because they are likely to specifically 
concern the participation of the Postal 
Service in a civil action or proceeding or 
the litigation of a particular case 
involving a determination on the record 
after opportunity for a hearing. The 
Board further determined that the public 
interest does not require that the Board's 
discussion of these matters be open to 
the public 

In accordance with section 552b(f) (1) 
of title 5. United States Code, and 
section 7.6(a) of title 39. Code of Federal 
Regulations, the General Cousel of the 
United States Postal Service has 
certified that in bis opinion the meeting 
to be closed may properly be closed to 
public observation, pursuant to section 
552b(c) (3) and (10) of title 5 and section 
410 (c) (4) of title 39. United States Code 
and section 7.3 (c) and (j) of title 39. 

Code of Federal Regulations. 

David F. Harris, 

Secretary. 

*-)43ft~«S FlUd >0-7-41 £34pm 
MJJNQ COOC 7710-12-41 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 60 
(AD-FRL 2409-7] 

Standards of Performance for New 
Stationary Sources; Appendix A— 
Reference Methods; Alternative 
Methods for Nitrogen Oxide Emissions 

agency: Environmental Protection 
Agency (EPA). 

action: Proposed rule and notice of 
public hearing. 

summary: The purpose of this action is 
to propose as alternative methods to 
Method 7. “Method 7C, Determination of 
Nitrogen Oxide Emissions from 
Stationary Sources—Alkaline 
Permanganate/Colorimetric Procedure,*' 
and “Method 7D. Determination of 
Nitrogen Oxide Emissions from 
Stationary Sources—Alkaline 
Permanganate/lon Chromatography 
Procedure," which are to be added to 
Appendix A of 40 CFR Part 60. The 
methods provide integrated samples 
rather than grab samples. 

These methods would, at present, 
apply to fossil-fuel fired steam 
generators (Subpart D), electric utility 
steam generating units (Subpart Da), 
and nitric acid plants (Subpart G). 
dates: Comments. Comments must be 
received on or before December 15,1983 

Public Hearing. If anyone contacts 
EPA requesting to speak at a public 
hearing by October 25,1983, a public 
hearing will be held on November 15, 
1983 beginning at 10:00 a.m. Persons 
interested in attending the hearing 
should call Mrs. Naomi Durkee at (919) 
541-5578 to verify that a hearing will 
occur. 

Request to Speak at Hearing, persons 
wishing to present oral testimony must 
contact EPA by October 25,1983. 
addresses: Comments. Comments 
should be submitted (in duplicate if 
possible) to: Central Docket Section 
(LE-131), Attention: Docket Number A- 
82-42, U.S. Environmental Protection 
Agency. 401 M Street S.W., Washington. 
DC 20*160. 

Public Hearing, if anyone contacts 
EPA requesting to speak at a public 
hearing, it will be held at EPA’s 
Environmental Research Auditorium, ^* 
Research Triangle Park. North Carolina. 
Persons interested in attending the 
hearing should call Mrs. Naomi Durkee 
at (919) 541-5578 to verify that a hearing 
will occur. Persons wishing to present 
oral testimony should notify Mrs. Naomi 
Durkee. Standards Development Branch 
(MD-13), U.S. Environmental Protection 


Agency. Research Triangle Park. North 
Carolina 27711. telephone number (919) 
541-5570. 

Docket. Docket No. A-82-42, 
containing supporting information 
relevant to this rulemaking, is available 
for public inspection and copying 
between &00 a.m. and 4:00 p.m., Monday 
through Friday, at EPA‘s Central Docket 
Section. West Tower Lobby, Gallery 1, 
Waterside Mall. 401 M Street. S.W.. 
Washington. D.C. 20460. A reasonable 
fee may be charged for copying. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Roger Shigehara, Emission 
Measurement Branch (MD-19), Emission 
Standards and Engineering Division, 

U.S. Environmental Protection Agency, 
Research Triangle Park. North Carolina 
27711, telephone number (919) 541-2237. 
SUPPLEMENTARY INFORMATION: Methods 
7C and 7D are being proposed as 
alternative methods to Method 7. Both 
methods utilize impingers to provide 
time integrated samples instead of 
evacuated flask grab samples. The 
alternative methods use colorimetric or 
ion chromatographic analysis. 

Miscellaneous 

This rulemaking would not impose 
any additional emission measurement 
requirements on any facilities. Rather, 
the rulemaking would simply add 
alternative test methods associated with 
emission measurement requirements 
that would apply irrespective of this 
rulemaking. 

Under Executive Order 12291, EPA 
just judge whether a regulation is 
“major" and. therefore subject to the 
requirement of a regulatory impact 
analysis. This regulation is not major 
because it will not have an annual effect 
on the economy of $100 million or more; 
it will not result in a major increase in 
costs or prices; and there will be no 
significant adverse effects on 
competition, employment, investment 
productivity, innovation, or on the 
ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

Pursuant to the provisions of 5 U.S.C. 
605(b), I hereby certify that the attached 
rule will not have any economic impact 
on small entities since the rulemaking 
simply adds alternative test methods. 

List of Subjects in 40 CFR Part 60 

Air pollution control. Aluminum, 
Ammonium sulfate plants. Asphalt, 
Cement industry. Coal Copper, Electric 
power plants. Glass and glass products. 
Crains. Intergovernmental relations. 
Iron. Lead, Metals, Metallic Minerals, 
Motor vehicles. Nitric acid plants, Paper 
and paper products industry. Petroleum, 


Phosphate, Sewage disposal. Steel 
Sulfuric acid plants, Waste treatment 
and disposal. Zinc, Tires. Incorporation 
by Reference, Can surface coating. 
Sulfuric acid plants. Industrial organic 
chemicals. 

Dated: September 27.1983. 

William D. RuckeUhoua, 

Administrator. 

PART 60—(AMENDED] 

It is proposed that 40 CFR Part 60 be 
amended as follows: 

1. The authority citation for this 
amendment is as follows: 

Authority: Sections 111, 114. and 301(a) of the 
Clean Air Act. as amended (42 U.S.C. 7411, 
7414. end 7001(a)). 

§§ 60.45, 60.46. 60.47a, 60.73 and 60.74 
(Amended) 

2. By amending S S 60.45. 60.46, 60.47a. 
60.73, and 60.74 by removing the number 
“7“ and inserting, in its place, “7, 7C, or 
7D“ in the following places: 

a. 40 CFR 60 45(c)(1): 

b. 40 CFR 00.46(a)(2). (a)(5). (c), (e). and 

(f)(3)(i): 

c. 40 CFR 60.47a(h)(l), (h)(3), (h)(4). and 

(h)(5)(i)(l); 
d 40 CFR 60.73(a); 
e- 40 CFR 0O.74(aHl) and (b). 

3. By amending Appendix A by adding 
Methods 7C and 7D as follows: 

Appendix A—Reference Methods 
• • • • • 

Method 7C—Determination of Nitrogen 
Oxide Emissions From Statutory 
Sources 

Alkaline-Permanaganate/Colorimetric 

Method 

1. Applicability , Principle, Interferences 
Precision, Bias, and Stability. 

1.1 Applicability. The method is 
applicable to the determination of 
NO* emissions from fossil-fuel fired 
steam generators, electric utility plants, 
nitric acid plants, or other sources as 
specified in the regulations. The lower 
detectable limit is 3 mg NO t . as NO*. 
(7ppm NO.) when sampling at 500 cc/ 
min for 1 hour. No upper limit has been 
established; however, when using the 
recommended sampling conditions, the 
method has been found to collect NO*, 
emissions quantatively up to 1762 mg 
NO*/m s , as NO*. (932 ppm NOJ. 

1.2 Principle. An integrated gas 
sample is extracted from the stock and 
collected in alkaline-postassium 
permanagante solution; NO,(NO+NOa) 
emissions are oxidized to NOj- and 
NOj- is reduced to NO*- with cadmium 
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and the NO*- is analyzed 
cc iorimetiically. 

1.3 Interferences, Possible 
interferences are SO* and NH*. High 
concentrations of SO* could Interfere 
because SO consumes MnO*- (as does 
NO.) and, therefore, could reduce the 
NO, collection efficiency. However, 
when sampling emissions from a coal 
(2.1 percent S) fired electric utility plant 
with no control of SO* emissions, 
collection efficiency was not reduced. In 
fact, calculations show that sampling 
3000 ppm SO* will reduce the MnO«- 
concentration by only 5 percent if all the 
SOs is consumed in the first impinger. 

Nils is oxidized to NO*- by absorbing 
solution. At 100 ppm NH*- in the gas 
stream, an interference of 6 ppm NO, (11 


2.1.1 Probe. Borosilicate glass tubing, 
sufficiently heated to prevent water 
condensation and equipped with an in¬ 
stack or out-stack filter to remove 
particulate matter (a plug of glass wool 
is satisfactory for this purpose). 

Stainless steel or Teflon tubing may also 
be used for the probe. (Note: Mention of 
trade names or specific products does 
not constitute endorsement by the U.S. 

E nvironmental Protection Agency.) 

2.1.2 Impingers. Three restricted- 
orifice glass impingers, having the 


mg NOi/m 1 ) was observed when the 
sample was analyzed 10 days after 
collection. Therefore, the method may 
not be applicable to plants using Nib 
injection to control NO, emissions. 

1.4 Precision and Bias. The method 
does not exhibit an bias relative to 
Method 7. The within-laboratory relative 
standard deviation for a single 
measurement is 2.8 and 2.9 percent at 
201 and 268 ppm NO,, respectively. 

1.5 Stability. Collected samples are 
stable for at least 4 weeks. 

Z Apparatus 

2.1 Sampling and Sample Recovery. 
The sampling train is shown in Figure 
7CC-1, and component parts are 
discussed below. 


specifications given in Figure 7C-2. are 
required for each sampling train. The 
impingers must be connected in series 
with leak-free glass connectors. 
Stopcock grease may be used, if 
necessary, to prevent leakage, (the 
impingers can be fabricated by a glass 
blower until they become available 
commercially.) 

2.1.3 Glass Wool. Stopcock Grease, 
Drying Tube, Valve, Pump, Barometer, 
and Vacuum Gauge and Rotameter. 
Same as in Method 6, Sections 2.1.3, 



2.1.4, 2.1.6, 2.1.7. 2.1.8, 2.1.11, and 2.1.12, 
respectively. 

2.1.4 Rate Meter. Rotameter, or 
equivalent, accurate within 2 percent at 
the flow rate of 500 cc/min. For 
rotameters, a range of 0 to 1 liter/rain is 
recommended. 

2.1.5 Volume Meter. Dry gas meter 
capable of meesuring the sample 
volume, under the sampling conditions 
of 500 cc/min for 60 minutes with an 
accuracy of ±2 percent. 

2.1.6 Filter. A filter to remove NO, 
from ambient air can be prepared by 
adding 20 g of a 5 angstrom molecular 
sieve to a cylindrical tube, e.g., a 
polyethylene drying tube. 

2.1.7 Polyethylene Bottles. 1-liter, for 
sample recovery. 

2.1.8 Funnel and Stirling Rods. For 
sample recovery. 

2.2. Sample Preparation and 
Analysis. 

2.2.1 Hot Plate. Stirring type with 50- 
by 10-mm Teflon-coated stirring bars. 

2.2.2 Beakers. 400-, 000-, and 1000-ml 
capacities. 

2.2.3 Filtering Flask. 500-ml capacity 
with sidearm. 

2.2.4 Buchner Funnel. 75-mm ID. 

22.5 Filter Paper. Whatman GF/C, 

7.0-cm diameter. 

2.2.6 Stirring Rods. 

22.7 Volumetric Flasks. 100-, 200-, or 
250-. 500-, and 1000-ml capacity. 

2.2.8 Watch Classes. To cover 600- 
and 1000-ml beakers 
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2.2.9 Graduated Cylinders. 50* and 
250-mi capacities. 

2.2.10 Pipettes. Class A. 

2.2.11 pH Meter. To measure pH 
from 0.5 to 12.0. 

2.2.12 Burette. 50 ml with a 
micrometer type stopcock. (The 
stopcock is Catalogue No. 8225-1-05, 
Ace Glass, Inc., Post Office Box 996, 
Louisville, Kentucky 50201.) 

2.2.13 Glass Funnel 75*mm ID at the 
top. 

2.2.14 Spectrophotometer. Capable 
of measuring absorbance at 540 run. 
One*cm cells are adequate. 

2.2.15 Metal Thermometers. 
Bimetallic thermometers, range 0 to 
150* C. 

2.2.16 Culture Tubes. 20* by 150-mm. 
Kimax No. 4504a. 

2.2.17 Parafilm "M.” Obtained from 
American Can Company. Greenwich. 
Connecticut 06830. 

3. Reagents 

Unless otherwise indicated, all reagents 
should conform to the specifications 
established by the Committee on Analytical 
Reagents of the American Chemical Society, 
where such specifications are available; 
otherwise, use the best available grade. 

3.1. Sampling. 

3.1.1 Water. Deionized distilled to 
conform to A STM specification D1193- 
74, Type 3 (incorporated by reference— 
see 5 60.17). 

3.1.2 Potassium Permanganate, 4.0% 
(w/w). Sodium Hydroxide, 2.0% (w/w). 
Dissolve 40.0 g of KMnO* and 20,0 g of 
NaOH in 940 ml of water. 

3.2. Sample Preparation and 
Analysis. 

3.2.1 Sulfuric Add. Concentated 
Hi SO* 

3.2.2 Oxalic Acid. (COOHV2H,0. 

3.2.3 Ethylenediamine Tetraacetic 
Acid, Disodium Salt (EDTA). 

3.2.4 Sodium Hydroxide, 0.5 N. 
Dissolve 20 g of NaOH in water and 
dilute to 1 liter. 

3.2.5 Sodium Hydroxide, 10 N. 
Dissolve 40 g of NaOH in waster and 
dilute to 100 ml. 

3.2.0 EDTA Solution, 6.5 Percent. 
Dissolve 6.5 g of EDTA in water, and 
dilute to 100 ml. Solution is best 
accomplished by using a magnetic 
stirrer. 

3.2.7 Column Rinse Solution. Add 20 
ml of 6.5 percent EDTA solution to 960 
ml of water, and adjust the pH to 12.0 
with 0.5 N NaOH. 

3.2.8 Hydrochloric Acid (HCL). 2 N. 
Add 86 ml of concentrated HQ to 500 ml 
of water, and mix. Store in a glass 
stoppered bottle. 

3.2.9 Sulfanilamide. Melting point, 
165 to ierc. 

3.2.10 N-(l-Naphthyl)- 
Ethylenediamine Dihydrochloride 


(NEDA). An aqueous solution would 
should have one absorption peak at 320 
nm over the range of 260 to 400 nm. 
NEDA, showing more than one 
absorption peak over this range, is 
impure and should not be used. 

3.2.11 Sodium Nitrite. Assay of 97 
percent NaNOs or greater. 

3.2.12 Phosphoric Add. 
Concentrated. 65 percent. 

3.2.13 Sulfanilamide Solution. Add 
20 g of sulfanilamide to 700 ml of water. 
Add. with mixing, 50 ml concentrated 
phosphoric acid, and dilute to 1000 ml. 
This solution is stable for at least 1 
month, if refrigerated. 

3.2.14 NEDA Solution. Dissolve 0.5 g 
of NEDA in 500 ml of water. This 
solution is stable for at least 1 month If 
protected from light and refrigerated. 

3.2.15 Cadmium. This is obtained 
from Matheson Coleman and Bell 2909 
Highland Avenue, Norwood, Ohio 45212. 
as EM Laboratories Catalogue No. 2001. 
Prepare by rinsing in 2 NCI for 5 minutes 
until the color is silver-grey. Then rinse 
the cadmium with water until the 
rinsings are neutral when tested with pH 
paper. Caution: Hi is liberated during 
preparation. Prepare in an exhaust hood 
away from any flame. 

3.2.16 NaNOs Standard Solution, 
Nominal Concentration, 1000 fig NOs ml. 
Desiccate NaNOs. Accurately weigh 1.4 
to 1.6 g of NaNOs. dissolve in water, and 
dilute to 1 liter. Calculate the exact NOs 
concentration from the following 
relationship: 

KgNO,-/mX - gof NaNO a x P urit y» < * > 


This solution is stable for at least 6 
months under laboratory conditions. 

3.2.17 KNOi Standard Solution, 
Nominal Concentration. 6,200 pig NO*- 
mL Dry KNO* at 110*C for 2 hours, and 
cool in a desiccator. Accurately weigh 9 
to 10 g of KNO*. dissolve in water, and 
dilute to 1 liter. Calculate the exact 
NO*- concentration from the following 
relationship: 


Kg NO,*Vml - g of KNO, x 10 1 x 


62 01 
101.10 


This solution is stable for 2 months 
without preservative under laboratory 
conditions. 

3.2.18 Spiking Solution. Pipette 7 ml 
of the KNOs standard into a 100-ml 
volumetric flask, and dilute to volume. 

3.2.19 Blank Solution. Dissolve 2.4 g 
of KMnO* and 1-2 g of NaOH in water, 
and dilute to 100 ml. 

3-2.20 Quality Assurance Audit 
Samples. Nitrate samples in glass vials 


prepared by the Environmental 
Monitoring Systems Laboratory of the 
Environmental Proctection Agency 
(EPA) at the Research Triangle Park, 
North Carolina. Each set will consist of 
two vials of samples with unknown 
concentrations. Only when making 
compliance determinations, obtain the 
audit samples from the Quality 
Assurance Management Office of the 
EPA regional office. 

4. Procedure 

4.1 Sampling. 

4.1.1 Preparation of Collection Tain. 
Add 200 ml of KMnO*/NaOH solution 
(3.1.2.) to each of three impinger, and 
assemble the train as shown in Figure 
7C-1. Adjust probe heater to a 
temperature sufficient to prevent water 
condensation. 

4.1.2 Leak*Check Procedure. A leak- 
check prior to the sampling nm should 
be carried out: a leak-check after the 
sampling run is mandatory. Cany out 
the leak-check(s) according to Method 6, 
Section 4.1.2. 

4.1.3 Check of Rotameter Calibration 
Accuracy. Disconnect the probe from 
the first impinger. and connect the filter 
(2.1.6). Start the pump, and adjust the 
rotameter to read 500 cc/min. After the 
flow rate has stabilized, start measuring 
the volume sampled, as recorded by the 
dry gas meter (DGM), and the sampling 
time. Collect enough volume to measure 
accurately the flow rate, and calculate 
the flow rate. If rotameter and 
calculated values do not agree within ± 
5 percent, recalibrate the rotameter in 
line with the DCM and a stop watch. 

4.1.4 Sample Collection. Record the 
initial DGM reading and barometric 
pressure. Determine the sampling point 
or points according to the appropriate 
regulations, e.g„ Section 60.46(c) of 40 
CFR Part 6a Position the tip of the probe 
at the sampling point connect the probe 
to the first impinger, and start the pump. 
Adjust the sample flow to a value of 500 
cc/min or lower. Caution: Higher flow 
rates will produce low results. Once 
adjusted, maintain a constant flow rate 
during the entire sampling run. Sample 
for 60 minutes. (Note: When the SOi 
concentration is greater than 1200 ppm, 
the sampling time may have to be 
reduced to 30 minutes to eliminate 
plugging of the impinger orifice with 
MnOs.) Record the DGM temperature at 
least every 5 minutes. At the conclusion 
of each run. turn off the pump, remove 
probe from the stack, and record the 
final readings. Conduct a leak-check as 
in Section 4.1.2. If a leak is found, void 
the test run, or use procedures 
acceptable to the Administrator to 
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adjust the sample volume for the 
leakage. 

4.1.5 CO* Measurement. During 
sampling, measure the CO* content of 
the stack gas near the sampling point 
using Method 3. The single-point grab 
sampling procedure is adequate. This 
measurement should be made at least 
three times: near the start, midway, and 
tafore the end of a run. Compute the 
average CO* concentration. 

4.2 Sample Recovery. Disconnect the 
unpingers. Pour the contents of the 
impingers into a 1-liter polyethylene 
bottle using a funnel and a stirring rod 
(or other means) to prevent spillage. 
Complete the quantitative transfer by 
rinsing the impingers and connecting 
tubes with water until the rinsings are 
clear to light pink, and add the rinsings 
to the bottle. Mix the sample, and mark 
the solution level. Seal and identify the 
sample container. 

4.3 Sample Preparation for Analysis. 
iYepare a cadmium reduction column as 
follows: Place a plug of glass wool in the 
bottom of the burette (2.2.12). Cut off the 
burette at a height of 43 cm from the top 
of the plug, and have a glass blower 
attach a funnel (2^.13) to the top of the 
burette such that the diameter of the 
burette remains essentially unchanged. 
Fill the burette with water. Add freshly 
prepared cadium slowly with tapping 
until no further settling occurs. The 
height of the cadmum column should be 
39 cm. When not in use, store the 
column under rinse solution (3.27). 

(Note: The column should not contain 
any bands of cadmium fines. This may 
occur if regenerated cadmium is used 
and will greatly reduce the column 
lifetime.! 

Note the level of liquid in the sample 
container, and determine whether any 
sample was lost during shipment. It a 
noticeable amount of leakage has 
occurred, the volume lost can be 
determined from the difference between 
initial and final solution levels, and this 
value can then be used to correct the 
analytical result. Quantitatively transfer 
the contents of the three impingers to a 
l liter volumetric flask, and dilute to 
volume. 

Take a 100-ml aliquot of the sample 
and blank solutions, and transfer to 400- 
ml beakers containing magnetic stirring 
bars. Add concentrated H,SO« with 
stirring until a pH of 0.7 is obtained. 
Allow the solutions to stand for 15 
minutes. Cover the beakers with watch 
glasses, and bring the temperature of the 
solutions to 50*C. Keep the temperature 
below 60"C. Dissolve 4.8 g of oxalic acid 
in a minimum volume of water, 
approximately 50 ml. at room 
temperature. Do not heat the solution, 
Add this solution slowly. In increments/ 


until the KMnO 4 solution becomes 
colorless. If the color is not completely 
removed, prepare some more of the 
above oxalic acid solution and add until 
a colorless solution is obtained. Add an 
excess of oxalic acid by dissolving 1.6 g 
of oxalic acid in 50-ml of water, and add 
6-ml of this solution to the colored 
solution. If a suspended precipitate is 
present, add concentrated H*So 4 until a 
clear solution is obtained. 

Allow the samples to cool to near 
room temperature, being sure that the 
samples are still clear. Adjust the pH to 
12.0 with 10 N NaOH. Quantitatively 
transfer the mixture to a Buchner funnel 
containing CF/C filter paper, and filter 
the precipitate. The spout of the Buchner 
funnel should be equipped with a 13-mm 
ID by 90-mm long piece of Teflon tubing. 
(This modification minimizes the 
possibility of aspirating sample solution 
during filtration.) Filter the mixture into 
a 500-ml filtering flask. Wash the solid 
material four times with water. When 
filtration is complete, wash the Teflon 
tubing, quantitatively transfer the 
filtrate to a 500-ml volumetric flask, and 
dilute to volume. The samples are now 
ready for cadmium reduction. Pipette a 
50-ml aliquot of the sample into a 150-ml 
beaker, and add a magnetic stirring bar. 
Pipette in 1.0-mI of 0.5 percent EDTA 
solution, and mix. 

Determine the correct stopcock setting 
to establish a flow rate of 7 to 9 ml/min 
of column rinse solution through the 
cadmium reduction column. Use a 50-ml 
graduated cylinder to collect and 
measure the solution volume. After the 
last of the rinse solution has passed 
from the funnel into the burette, but 
before air entrapment can occur, start 
adding the sample and collect it in a 250- 
ml graduated cylinder. Complete the 
quantitative transfer of the sample to 
the column as the sample passes 
through the column. After the last of the 
sample has passed from the funnel into 
the burette, start adding 60-ml of column 
rinse solution, and collect the rinse 
solution until the solution just 
disappears from the funnel. 
Quantitatively transfer the sample to a 
200-ml volumetric flask (250-ml may be 
required), and dilute to volume. The 
samples are now ready for NOr- 
analysis. Note: Both the sample and 
blank (unexposed KMnO«/NaOH 
solution) should go through this 
procedure. Additionally, two spiked 
samples should be run with every group 
of samples passed through the column. 
To do this, prepare two additional 50-ml 
aliquots of the sample suspected to have 
the highest NO*-concentration. and add 
1-ml of the spiking solution to this 
aliquot. It the spike recovery or column 
efficiency (see 6.2.1) is below 95 percent. 


prepare a new column, and repeat the 
cadmium reduction. 

4.4 Sample Analysis. Pipette 10-ml of 
sample into a culture tube. (Note: Some 
test tubes give a high blank NOi-value 
but culture tubes do not.) Pipette in 10- 
ml of sulfanilamide solution and 1.4-ml 
on NEDA solution. Cover the culture 
tube with parafilm. and mix the solution. 
Prepare a blank in the same manner 
using the sample from treatment of the 
unexposed KMnO«/NaOH solution 
(3.1.2). Also, prepare a calibration 
standard to check the slope of the 
calibration curve. After a 10-minute 
color development interval, measure the 
absorbance at 540-nm against water. 
Read ug NO*-/ml from the calibration 
curve. If the absorbance is greater than 
that of the highest calibration standard, 
pipette less than 10-ml of sample and 
enough water to make the total sample 
volume 10-ml, and repeat the analysis. 
Determine the NO* concentration using 
the calibration curve obtained in Section 
5.4. 

4.5 Audit Analysis. With each set or 
sets of compliance samples, analyze two 
unknown audit samples in the same 
manner as the samples to evaluate the 
technique of the analyst and the 
standards preparation. The same 
person, reagents, and analytical system 
must be used both for each set or sets of 
compliance samples and the EPA audit 
samples. If this condition is met. for 
compliance samples that are analyzed 
frequently, it is only necessary to 
analyze the audit samples once per 
quarter. 

Calculate the concentration in 
mg/m*ustng the specified gas volume in 
the audit instructions. (Note: 
Acceptability of the results of the audit 
samples may be obtained immediately 
by reporting the audit and compliance 
results by telephone.) Include the results 
of both audit samples with the results of 
the compliance determination samples 
in appropriate reports to the EPA 
regional office or the appropriate 
enforcement agency. 

5. Calibration 

5.1 Dry Cas Meter (DCM). 

5.1.1 Initial Calibration. Same as in 
Method 6, Section 5.1.1. For detailed 
instructions on carrying out this 
calibration, it is suggested that Section 

3.5.2 of Citation 4 be consulted. 

5.1.2 Post-Test Calibration Check. 
Same as in Method 6, Section 5.1.2. 

5.2 Rotameter. During the initial 
DCM calibration, record the rotameter 
ball position, the wet test meter volume, 
and run time. When the DCM 
calibration is complete, complete the 
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rotameter calibration by adjusting the 
flow rate to cover the range of 0 to 1 
liter/min. Correct all volumes to STP. It 
is suggested that Section 3.5.2 of 
Citation 4 be consulted for examples of 
these volume calculations. Calculate the 
corrected flow rates, and plot flow rate 
versus ball position. 

5.3 Thermometers for DCM and 
Barometer. Same as in Method 6. 
Sections 5.2 and 5.4, respectively. 

5.4 calibration Curve for 
Spectrophotometer. Dilute 5,0 ml of the 
nominally lOOOpg NO*-/ml solution to 
200ml with water. This solution 
nominally contains 25pg NOr-/m Use 
this solution to prepare calibration 
standards to cover the range of 0.25 to 
3.00 jig NO*-/ml. Use pipettes for all 
additions. 


Run standards and water blank as 
instructed in Section 4.4. Plot the net 
absorbance vs pg NO*-/ml. Draw a 
smooth curve through the points. The 
curve should be linear up to an 
absorbance of approximately 1.2 with a 
slope of approximately 0.53 absorbance 
units/pg NO*-/ml. The curve should 
pass through the origin. The curve is 
slightly nonlinear from an absorbance of 

1.2 to 1.6. 

6. Calculations 

Cany out calculations, retaining at 
least one extra decimal figure beyond 
that of the acquired data. Round off 
figures after final calculation. 

6.1 Sample volume, dry basis, 
corrected to standard conditions. 


V —«l * V » XY “ K - XY —(Kq. 7C-1) 


Wherir. 

V»=Dry gas volume measured by the dry gas 
meter, corrected to standard conditions, 
dsem. 

Dry gas volume as measured by the dry 
gas meter, dan. 

Y * Dry gas meter calibration factor. 

X*» Correction factor for CO* collection. 

_ 100+*CCMv/ *) 

100 


200 m Final volume of sample and blank after 
passing through the column, ml. 

• « Concentration of spiking solution, pg 
NCV/ml. 

1.0=Volume of spiking solution added, ml. 
46.01 =pg NO*-/p mole. 

62j 01 *pg NOi-/p mole- 

6.2.2 Total pgN0 2 . 


Barometric pressure, mm Hg, 

P,t 4 = Standard absolute pressure. 760 mm Hg. 
T.=Average dry gas meter absolute 
temperature. *K. 

T.a= Standard absolute temperature. 293*K. 
K,»0.3858-K/mm Hg. 

6.2 Total py NO* Per Sample. 

6.2.1 Efficiency of Cadmium 
Reduction Column. Calculate this value 
as follows: 


E 


(x - y) 200 


s x l.o x 


46.01 

62.01 


269 6 (x - y) 

a 


(Eq.7C-2) 


m * 




2oox552.x 

50 


1000 

100 


(2 - 10 4 ) (S - B) 
E 


(Eq. 7G-3) 


Where: 

m = Mass of NOy, as NO*, in sample, pg. 

S= Analysis of sample, pg NO*-/ml. 

B= Analysis of blank, pg NOr-/in!. 

500* Total volume of prepared sample, ml. 
50=Aliquot of prepared sample processed 
through cadmium column, ml. 

100-Aliquot of KMn0 4 /NaOH solution, ml. 
1000=Total volume of KMnO«/NaOH 
solution, ml. 


Where: 

E= Column efficiency, unitless, 
x* Analysis of spiked sample, pg NOr-/ml. 
y« Analysis of unspiked sample, pg NO*-/ 
ml. 


6.3 Sample Concentration. 


tn 

C-Ki- 

V„(.td) 


Where: 

C*Concentration of NO. as NO*. dry basis, 
mg/dsem. 

K,=10 »mgVg. 

6.4 Conversion Factors. 

1 JO ppm NO=1.247 mg NO/m* at STP. 

I. 0 ppm NO*=1.912 mg NO*/m* at STP. 

1 ft a = 2.832XlO~*m*. 

7. Quality Control 

Quality control procedures are 
specified in Sections 4.1.3 (flow rate 
accuracy); 4.3 (cadmium column 
efficiency); 4.4 (calibration curve 
accuracy); and 4.5 (audit analysis 
accuracy). 
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Method 7D—Determination of Nitrogen 
Oxide Emissions From Stationary 
Sources 

Alkaline-Permanganate/Ion 
Chromatographic Method 

1. Applicability. Principle, Interferences. 
Precision , Bias, and Stability 

1.1 Applicability. The method is 
applicable to the determination of NO. 
emissions from fossil-fuel fired steam 
generators, electric utility plants, nitric 
add plants, or other sources as specified 
in the regulations. The lower detectable 
limit Is similar to that for Method 7G No 
upper limit has been established; 
however, when using the recommended 
sampling conditions, the method has 
been found to collect NO, emissions 
quantitatively up to 1762 mg NO,/m**a8 
NO*. (932 pm NO,). 
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1.2 Principle. An integrated gas 
sample is extracted from the stack and 
collected in alkaline-potassium 
Permanganate solution: NO, (NO + NO*) 
emissions are oxidized to NO-» Then 
NO-j is analyzed by ion 
chromatography. 

1.3 Interferences, possible 
interferences are SOi and NHj. High 
concentrations of SO* could interfere 
because SOi could interfere because 
SO: consumes MnO« (as does NO,) and. 
therefore, could reduce the NO, 
collection efficiency. However, when 
sampling emissions from a coal (2.1 
percent S) fired electric utility plant, 
with no control of SOj emissions, 
collection efficiency was not reduced. In 
fact, calculations show that sampling 
3000 ppm SO* will reduce the MnO« 
concentration by only 5 percent if all the 
SOj is consumed in the first impinger. 

NHj is oxidized to NOj by the 
absorbing solution. At 100 ppm NH* in 
the gas stream, an interference of 8 ppm 
NO, (11 mg NOi/m*) was observed 
when the sample was analyzed 10 days 
after collection. Therefore, the method 
may not be applicable to plants using 
NHj injection to control NO, emissions. 

1.4 Precision and Bias. The method 
does not exhibit any bias relative to 
Method 7. The within-laboratory relative 
standard deviation for a single 
measurement was approximately 6 
percent at 200 to 270 ppm NO,. 

1.5 Stability. Collected samples are 
stable for at least 4 weeks. 

2 Apparatus . 

2.1 Sampling and Sample Recovery. 
Fhe sampling train is the same as in 
Figure 7C-1 of Method 7C. Component 
parts are the same as in Method 7C. 

Section 2.1. 

2.2 Sample Preparation and 

Analysis. 

2.2.1 Magnetic Stirrer. With 25- by 
10-mm Teflon-coated stirring bars. 

2.2.2 Filtering Flask. 500-ml capacity 
with sidearm. 

2.2.3 Buchner Funnel. 75-mm ID. 

^ 2.2.4 Filter Paper. Whatman GF/C, 
"0-cm diameter. 

2.2.5 Stirring Rods. 

2.2.6 Volumetric Flask. 250-ml. 

2.2.7 Pipettes. Class A. 

2.2.8 Erlenmeyer Flasks. 250-ml. 

2.2.9 Ion Chromatograph. Equipped 
with an anion separator column to 
separate NOi, a H+suppressor, and 
necessary auxiliary equipment. 
Nonsupprcssed and other forms of ion 
chromatography may also be used 
provided that adequate resolution of 
NOj.is obtained. The system must also 
be able to resolve and detect NOi. 

3. Reagents 

Unless otherwise indicated, all 
reagents should conform to the 


specifications established by the 
Committee on Analytical Reagents of 
the American Chemical Society, where 
such specifications are available: 
otherwise, use the best available grade. 

3.1 Sampling. 

3.1.1 Water Deionized distilled to 
conform to ASTM specification D1193- 
74, Type 3 (incorporated by reference- 
see { 60.17). 

3.1.2 Potassium Permanganate, 4.0% 
(w/w). Sodium Hydroxide. 2.0% (w/w). 
Dissolve 40.0 g of KMnO« and 20.0 g of 
NaOH in 940 ml of water. 

3.2 Sample Preparation and 
Analysia. 

3.2.1 Hydrogen Peroxide. 5 Percent. 
Dilute 30 percent HjO* 1:5 (v/v) with 
water. 

3.2.2 Blank Solution. Dissolve 2.4 g of 
KMnO« and 1.2 g of NaOH in 96ml of 
water. 

3.2.3 KNOj Standard Solution, 
Nominal Concentration. 6,200 fig NQ». 
ml. Dry KNOj at 110“C for 2 hours, and 
cool in a desiccator. Accurately weigh 9 
to 10 g of KNOj, dissolve in water, and 
dilute to 1 liter. Calculate the exact NOj. 
concentration from the following 
relationship: 

ns NOr-Zml - g of KNO, x 10* x 62 01 

101.10 

This solution is stable for 2 months 
without preservation under laboratory 
conditions. 

3.2.4 Eluent, 0.003 M NaHCO*/0.0024 
M NajCOj. Dissolve 1.008 g NaHCOj 
and 1.018 g NajCOs In water and dilute 
to 4 liters. Other eluents capable of 
resolving nitrate ion from sulfate and 
other species present may be used. 

3.2.5 Quality Assurance Audit 
Samples. This is the same as in Method 
7C, Section 3.2.20. 

4 . Procedure 

4.1 Sampling. This is the same as in 
Method 7C, Section 4.1. 

4.2 Sample Recovery. This is the 
same as in Method 7C. Section 4.2. 

4.3 Sample Preparation for Analysis. 
Note the level of liquid in the sample 
container, and determine whether any 
sample was lost during shipment. If a 
noticeable amount of leakage has 
occurred, the volume lost can be 
determined from the difference between 
initial and final solution levels, and this 
value can then be used to correct the 
analytical result. Quantitatively transfer 
the contents to a 1-liter volumetric flask, 
and dilute to volume. 

Sample preparation can be started as 
soon as a chromatograph of a prepared 
sample shows that no NOa- is 
detectable. This step is necessary to 
insure that all NO*- is converted to Noa- 
It has been determined that 48 to 60 
hours of sample standing after collection 
is necessary to complete this 


conversion. However, the minimum 
standing time required should be 
established experimentally. Once 
established this time can be used for 
future samples. 

Take a 50-ml aliquot of the sample 
and blank, and transfer to 250-m 
Erlenmeyer flasks. Add a magnetic 
stirring bar. Adjust the stirring rate to as 
fast a rate as possible without loss of 
solution. Add 5 percent HiO* in 
increments of approximately 5 m using a 
5-m pipette. When the KMn04 color 
appears to have been removed allow 
the precipitate to settle, and examine 
the supernatant liquid. If the liquid is 
clear, the H*Q* addition is complete. If 
the KMnO« color persists, add more 
HaOj, with stirring, until the supernatant 
liquid in clear. (Note: The faster the 
stirring rate, the less volume of HsO*)* 
that will be required to remove the 
KMnCk.) Quantitatively transfer the 
mixture to a Buchner funnel containing 
GF/C filter paper, and filter the 
precipitate. The spout of the Buchner 
funnel should be equipped with a 13-mm 
ID by 90-mm long piece of Teflon tubing. 
This .modification minimizes the 
possibility of aspirating sample solution 
during filtration. Filter the mixture into a 
500-m filtering flask. Wash the solid 
material four times with water. When 
filtration is complete, wash the Teflon 
tubing, quantitatively transfer the 
filtrate to a 250-m volumetric flask, and 
dilute to volume. The sample and blank 
are now ready for NOj-analysis. 

4.4 Sample Analysis. The following 
chromatographic conditions are 
recommended: full scale range, 3 
pMHO; sample loop. 0.5 ml: How rate, 

2.5 ml/min. These conditions should 
give a NOi- retention time of 
approximately 15 minutes (Figure 7D-1). 



ri«»™ 70-1. lm tf • M*U 


Establish a stable baseline. Inject a 
sample of water, and determine if any 
NOj appears in the chromatogram. If 
NO-i is present, repeat the water load- 
injection procedure approximately five 
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times; then re-inject a water sample, and 
observe the chromatogram. When no 
NO* is present the isntmment is ready 
for use. Inject calibration standards, 
then inject samples and a blank. Repeat 
the injection of the calibration standards 
(to compensate for any drift in response 
of the instrument). Measure the NO> 
peak height or peak area, and determine 
the sample concentration from the 
calibration curve. 

4.5 Audit Analysis. This is the same 
as in Method 7C. Section 4.5. 

5. Calibration 

5.1 Dry Gas Meter (DGM). 

5.1 Initial Calibration. Same as in 
Method 6, Section 5.1.1. For detailed 
instructions on carrying out this 
calibration, it is suggested that Section 

3.5.2 of Citation 3 be consulted. 

5.1.2 Post-Test Calibration Check. 
Same as in Method ft. Section 5.1.2. 

5.2 Rotameter. Same as in Method 
7C. Section 5.2. 

5.3 Thermometers for DGM and 
Barometer. Same as in Method 0, 
Sections 5.2 and 5.4, respectively. 

5.4 Calibration Curve for Ion 
Chromatograph. Dilute a given volume 
(1.0ml or greater) of the nominally 6,200 
Mg NOs /ml solution to a convenient 
volume with water, and use this solution 
to prepare calibration standards. 

Prepare at least four standards to cover 
the range of the samples being analyzed. 
Use pipetted for all additions. Run 
standards as instructed in Section 4.4. 


Determine peak height or area, and plot 
the individual values versus 
concentration in Mg »/ml. Do not force 
the curve through zero. Draw a smooth 
curve through the points. The curve 
should be linear. If the curve is linear, 
linear regression should be used to 
determine the calibration equation. 

6. Calculations 

Carry out calculations, retaining at 
least one extra decimal figure beyond 
that of the acquired data. Round off 
figures after final calculation. 

6.1 Sample Volume, Dry Basis. 
Correct to Standard Conditions. This is 
the some as in Method 7C. Section 6.1. 

6.2 Total Mg 9 Per Sample. 




- 3710 |S-B) (Eq. 7D-1) 


Where: 

me Mass of NO,, as NO,. in sample, jig. 

S-Analysis of sample. Mg NOi /ml. 

B=Analysis of blank. Mg NO*/ml. 

= 250-Volume of prepared sample, ml. 

1000-Total volume of KMnO« solution, ml. 
50= Aliquot of KMnO, solution, ml. 

6.3 Sample Concentration. 


Where: 

C=Concentration of NO, as NO,, dry basis. 

mg/dsem. 

K,=10' , mg/ g. 

6.4 Conversion Factors. 

1 JO ppm NO-1.247 mg NO/m» at STP. 

I. 0 ppm NO,-1.912 mg NO,/m* at STP. 

1 ft*=2-832x10"* m*. 

7. Quality Control 

Quality control procedures are 
specified in Sections 4.1.3 (flow rate 
accuracy) and 4.5 (audit analysis 
accuracy) of Method 7C. 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 87 
IAMS-FRL-2422-2) 

Control of Air Pollution From Aircraft 
and Aircraft Engines; Smoke Emission 
Standard 

agency: Environmental Protection 

Agency. 

action: Pinal Rule. 

summary: This action stays the January 

1 .1984 effective date for EPA's smoke 
standards, applicable to aircraft gas 
turbine engines rated below 26.7 
kiionewtons (kN) thrust pending 
completion of rulemaking in response to 
a petition for reconsideration submitted 
by the General Aviation Manufacturers 
Association (GAMA). 
date: This stay is effective November 
14.1983. 

address: Material relevant to this 
action is contained in Public Docket 
OMSAPC-78-1, located at the Central 
Docket Section. West Tower Lobby, 401 
M Street SW.. Washington D.C. 20460. 
The docket is open to the public and 
may be inspected between 8 am and 4 
pm on week days. A reasonable fee may 
be charged for copying services. 

FOR FURTHER INFORMATION CONTACT: 

Mr. George D. Kittredge U.S. 
Environmental Protection Agency Office 
of Mobile Sources (ANR-455) 401 M 
Street SW.. Washington D.C. 20460 
telephone (202J-382-4981. 

SUPPLEMENTARY INFORMATION: 

I. Background 

On December 30.1982, EPA amended 
smoke and other emission standards 
applicable to aircraft engines (47 FR 
^8462). The rule included an effective 
date of January 1.1984 for smoke 
standards applicable to aircraft gas 
turbine engines. On March 17,1983. 
GAMA submitted a petition to EPA 
requesting reconsideration or revision of 
the amended smoke standard, alleging 


that EPA did not consider CAMA’s 
comments during the rulemaking 
process and that the revised standard is 
inequitable as applied to small engines. 
On July 18,1983, EPA proposed a stay in 
the January 1,1984 effective date for 
small engines affected by the smoke 
standard, to allow time for careful 
evaluation of the GAMA petition (48 PR 
32745). . 

Only two comments were received on 
the NPRM, from the Aircraft Owners 
and Pilots Association and the Garrett 
Turbine Engine Company. Both 
recommended that the stay be finalized 
as proposed and that the GAMA 
petition be granted. Garrett also 
provided comments bearing on the 
merits of the GAMA petition, which will 
be considered in a later rulemaking 
action. 

II. Discussion of Issues 

There is no significant environmental 
impact attributable to this rulemaking 
action, since only one engine model is 
likely to be affected. The economic 
impact could be favorable to the 
manufacturer of that particular engine 
model, since it would be relieved of the 
obligation to attempt to meet the present 
effective date for the standard (January 
1,1984). 

As stated in the NPRM, the stay will 
give EPA the opportunity to coordinate 
the review of the arguments advanced in 
the GAMA petition with the 
International Civil Aviation 
Organization (ICAO), whose smoke 
standard was adopted by EPA in the 
December 31.1982 rulemaking in the 
interests of international harmonization. 
Notwithstanding the desirability for 
international coordination. EPA intends 
to proceed expeditiously with the 
evaluation of the GAMA petition, with 
the goal of completing any amended 
rulemaking early in 1984. 

III. Regulatory Analysis 

Under Executive Order 12291, EPA 
must Judge whether a regulation is 
"major" and therefore subject to the 
requirements for a regulatory analysis. 


This rulemaking is not major because it 
will not result in adverse effects on the 
economy greater than $100 million. 

There are no discernible effects on 
competition, productivity, investment, 
employment or innovation. For these 
reasons. EPA has not prepared a formal 
Regulatory Impact Analysis. 

This rulemaking action has been sent 
to the Office of Management and Budget 
(OMB) for review pursuant to Executive 
Order 12291. Any comments from OMB 
and any EPA response thereto are in the 
Public Docket for this rulemaking. 

IV. Impacts on Reporting Requirements 

There are no reporting requirements 
directly associated with this rulemaking 
action. 

VI. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act, 5 
U.S.C. 601 et seq., EPA is required to 
determine when a regulation will have a 
significant effect on a substantial 
number of small entities so as to require 
a regulatory flexibility analysis. Because 
of the limited classes of engines to 
which the proposal applies, no small 
entities (as defined by the Small 
Business Act) will be affected. 

Therefore, no Regulatory Flexibility 
Analysis has been prepared. 

List of Subjects in 40 CFR Part 87 

Air pollution control. Aircraft. 

Dated: October 4.1983. 

Willian D. Ruckelshaiu. 

Administrator . 

For the reasons set forth above, the 
January 1,1984 effective date of the 
aircraft smoke regulations under 40 CFR 
87.21(e) is hereby stayed for turbojet 
and turbofan engines rated below 28.7 
kN thrust pending completion of 
rulemaking in response to the petition 
for reconsideration submitted by the 
General Aviation Manufacturers 
Association on March 17,1983 
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DEPARTMENT OF JUSTICE 

Attorney General s Task Force on 
Family Violence; Public Hearings 

Summary 

Notice is hereby given that the 
Attorney Ceneral‘8 Task Force on 
Family Violence will hold six public 
hearings on the issue of family violence. 
The Task Force, which was announced 
by the Attorney General on September 
19,1983. consists of nine members from 
the public and private sector covering a 
wide range of expertise in fields related 
to law enforcement and family violence. 

The Task Force will function solely as 
an advisory body in full compliance 
v\ ith the provisions of the Federal 
Advisory Committee Act. 

The Task Force will make 
re commendations to the Attorney 
General for addressing the national 
problem of violence within the family. 
Specifically, the Task Force will 
examine the issues and develop 
recommendations in the following areas: 
The nature of violence within the family 
and the responses to it; violence and 
molestation against children, spouse 
abuse, and mistreatment of the elderly; 
national, state, and local efforts, 
whether based in a government agency 
or in the private sector to address the 
problem of family violence; the 
integration of government and 
community resources to assist these 
victims; and appropriate roles for the 
Department of (ustice. and other Federal 
agencies, in addressing family violence 


and improving the response to and the 
treatment of its victims. 

Oral and written testimony will be 
solicited from the public. The testimony 
will be used as a basis for making 
recommendations to the Attorney 
General. 

Location/Dates 

Public hearings will be held at the 
following sites; New York, New York, 
December 1-2; Detroit, Michigan. 
December 14-15; Kansas City, Missouri, 
January 12-13; Seattle, Washington, 
January 19-20; San Antonio, Texas, 
February 1-2; Sacramento. California. 
February 15-18-17. An announcement 
regarding the specific time and location 
of the hearings will be made in a 
subsequent Federal Register 
announcement. 

Procedure 

The Task Force on Family Violence 
invites all interested parties to submit 
written testimony or program 
information regarding any, or all. 
aspects of family violence. Persons 
interested in submitting written 
testimony should forward it to: The 
Attorney General’s Task Force on 
Family Violence, 633 Indiana Avenue, 
NW.. Washington. D.C. 20531. If 
possible, all written testimony should be 
typed double spaced and submitted in 
duplicate. Persons interested in 
providing oral testimony at a hearing 
should notify: The Attorney General’s 
Task Force on Family Violence, 633 
Indiana Ave„ NW., Washington. D.C. 


20531, as soon as possible and in no 
event not later than 14 days prior to the 
date of the relevant hearing. The Task 
Force on Family Violence will make the 
final determinations as to what persons/ 
organizations will make oral 
presentations. 

Conduct of Hearings 

Chief William Hart Chairman of the 
Task Force on Family Violence, or his 
designee, will preside at the hearings. 
The other members of the Task Force 
will join Mr. Hart. This will not be a 
judicial or evidentiary-type hearing and 
there will not be any cross examination. 
However, clarifying questions or 
discussion may follow each 
presentation. 

Any further procedural rules needed 
for the proper conduct of the hearings 
will be announced by the presiding 
official. 

A transcript of the hearings will be 
made. The entire record of the hearings, 
including transcript, will be retained by 
the Tosk Force on Family Violence, and 
will be available to the public. Any 
person may purchase a copy of the 
transcript from the reporter. 

For further information Contact: 
Attorney General’s Task Force on 
Family Violence. 633 Indiana Avenue. 
NW., Washington, D.C. 20531. 

Marite Rene Duff, 

Executive Director. Attorney General's Task 
Fnrrron Family Violence. 
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